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I. INTRODUCTION AND SUMMARY OF DISPUTE 
 
 American Indian Tribes retain “attributes of sovereignty over both their 

members and their territory.” Consequently, “tribal sovereignty is dependent on, 

and subordinate to, only the Federal Government, not the States.” California v. 

Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987) (quoting United 

States v. Mazurie, 419 U.S. 544, 557 (1975) and Washington v. Confederated 

Tribes of Colville Indian Reservation, 447 U.S. 134, 154 (1980)). With a few 
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narrow exceptions not applicable here, state laws may be applied on Indian 

reservations only if Congress has expressly so provided. Id.1  

Following the Cabazon decision, Congress passed the Indian Gaming 

Regulatory Act, codified at 25 U.S.C. § 2701 et seq. (“IGRA”), which defines 

tribal gaming to comprise three different classes. Class III, the only class relevant 

to this litigation, includes casino style games such as slot machines, roulette, and 

banked card games. Id. § 2703. Tribes are authorized to conduct Class III games on 

their Indian lands pursuant to a compact with the state “that permits such gaming 

for any purpose by any person, organization, or entity.” Id. § 2710(d)(1)(B). Such 

compacts must be approved by the Secretary of the Interior before they can come 

into effect. Id. § 2710(d)(3)(B). 

Except for amounts necessary to defray regulatory costs, IGRA prohibits a 

state from imposing upon an Indian tribe “any tax, fee, charge, or other 

assessment,” and a state may not refuse to enter into negotiations for a compact 

based upon a lack of authority to impose such an assessment. Id. § 2710(d)(4). 

However, IGRA has been interpreted to permit revenue sharing as consideration 

for “meaningful concessions” by a state, such as providing a degree of exclusivity 

for a tribe’s gaming activities, the value of which must be commensurate with the 

                                                 
1 The Cabazon decision followed the rationale of the Fifth Circuit in a case 
involving the Seminole Tribe’s gaming operations, Seminole Tribe of Florida v. 
Butterworth, 658 F.2d 310 (5th Cir. 1981).  480 U.S. at 209-10. 
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shared revenue. See App. 0010; Rincon Band of Luiseno Mission Indians v. 

Schwarzenegger, 602 F.3d 1019, 1036 (9th Cir. 2010).  

In 2010, the State of Florida (“the State”) and the Seminole Tribe of Florida 

(“the Tribe”) entered into a compact (“the Compact”) that was ratified by the 

Florida Legislature and approved by the Secretary of the Interior. Ch. 2010-29, 

Laws of Florida; App. 0012. The Compact has a term of 20 years, but the Tribe’s 

right to conduct “banking or banked card games” was to expire after five years, 

unless authorization was renewed by the parties or “the State permits any other 

person, organization or entity [except another Tribe under IGRA] to conduct such 

games.” App. 0061. 

The State has triggered the Tribe’s right to continue conducting banked card 

games under Part XVI.B of the Compact for the remainder of the 2010 Compact 

term because (1) it has permitted cardrooms in the state to conduct various banked 

card games, and (2) it has permitted pari-mutuels in Miami-Dade and Broward 

Counties to conduct card games such as blackjack, a house banked game, using 

electronic playing cards.  

The Tribe has been persistent in its efforts to resolve the present dispute 

through negotiation of a new or amended compact, which it formally requested in 

December 2014 and again in May 2015. The Tribe only brought the present suit in 

order to preserve its rights. Even after it triggered the dispute resolution 

mechanism that led to this suit, the Tribe continued to try to negotiate a solution by 
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seeking a new or amended compact with the State. The State, however, has failed 

to negotiate in good faith for such a compact.  

II. STATEMENT OF MATERIAL FACTS 
 

A. The Compact 

In the 2010 Compact, the Tribe agreed to provide the State with substantial 

revenue sharing payments, including an unprecedented guarantee of $1 billion in 

payments to the State in the first five years. App. 0019, 0043. In exchange, and as 

required by IGRA, the State provided the Tribe with a valuable concession: partial 

but substantial exclusivity with regard to Class III and other casino-style games 

generally, and complete exclusivity to conduct banked or banking card games in 

the state. App. 0015, 0051.  

  The Tribe is authorized to conduct banking or banked card games as one of 

the “covered games or gaming activities” authorized by the Compact. Covered 

Games are defined in Part III.F.2. of the Compact to include:  

Banking or banked card games, including baccarat, chemin de fer, and 
blackjack (21); provided, that the Tribe shall not offer such games at 
its Brighton or Big Cypress Facilities unless and until the State of 
Florida permits any other person, organization or entity to offer such 
games. 
 

App. 0016. This definition specifically references both house banked card games 

(baccarat and blackjack (21)) and player banked card games (chemin de fer).  The 

Tribe’s right to offer banked card games was to terminate after five years, unless 

the parties agreed to renew that authorization or “the State permits any other 
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person, organization or entity [except for another tribe pursuant to IGRA] to 

conduct such games.” App. 0061 (emphasis added). 

 The Department of the Interior found that the State’s grant of exclusivity 

provided the necessary support for its approval of the Compact, finding that the 

State had “made meaningful concessions” which provided (1) “a substantial 

economic benefit to the Tribe in proportion to the revenue shared by the Tribe” and 

(2) that revenue sharing would be significantly reduced if the State allowed 

“expansion of non-tribal gaming beyond existing locations.” App. 0010. Yet within 

a year of the Compact’s approval, the State began permitting others to conduct 

banked card games in the State and ignored the Tribe’s objections to these 

approvals. 

B. The State Has Authorized and Permitted Cardrooms in the State 
to Offer Player Banked Games  

 
In January 2011, the Florida Department of Business and Professional 

Regulation (DBPR) approved the operation of a banked card game, Double Hand 

Poker, and in August 2011 confirmed the game was authorized for play at Ebro 

Greyhound Park, a cardroom in the state. App. 0067. DBPR’s game description for 

Double Hand Poker stated that the game involves a rotating “designated player” 

against whose hands other players’ hands are to be compared. App. 0068. Other 

cardrooms in the state soon began marketing similar games. See, e.g., App. 0069, 

0071, 0072, 0075. 
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  In 2014, DBPR provided a detailed regulatory structure for approving these 

new games in response to “feedback from the industry.” Zachem Dep. 18:18-19 

May 3, 2016. The rules added a definition of “[d]esignated player,” which was 

defined to mean “the player identified by the button as the player in the dealer 

position.” FLA. ADMIN. CODE ANN. r. 61D-11.001(17). The rules confirm that the 

designated player covers other players’ wagers, Id. § 61D-11.002(5), and is 

permitted but not required to cover all potential wagers, Id. § 61D-11.002(5)(c). 

The rules permit a player to continuously serve in the designated player role, Id. § 

61D-11.002(5)(b), and they authorize cardrooms to create eligibility criteria to 

limit which players may serve as the designated player, Id. § 61D-11.002(5)(a). 

DBPR has acknowledged that the designated player serves as “essentially the bank 

for the game.” Lawson Dep ECF No. 32-1 at 24, Line 22-23.2  

Shortly after DBPR promulgated its new “designated player” regulations, 

the cardrooms in the State submitted revised internal controls with descriptions of 

new player banked card games. See, e.g., App. 0076, 0077, 0078.  

                                                 
2 DBPR has a very active role in approving games for play at specific 
cardrooms.  In order to maintain its necessary cardroom license, FLA. STAT. § 
849.086(5), a cardroom must receive approval of its internal controls from DBPR, 
FLA. ADMIN. CODE r. 61D-11.007(2), 61D-11.019(1).  The internal controls must 
include “[a] list of all authorized games offered for play and a description of the 
rules of play and wagering requirements for each game.”  Id. § 61D-11.019(4)(i); 
Zachem Dep. 20:5-13, May 3, 2016. 
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The revised internal controls all contain descriptions of “designated player” 

games that are player banked. They confirm that all other players play against the 

designated player. See, e.g., App. 0134, 0137 (“Each hand is compared to the 

designated player’s hand . . . to determine the winner.”); App. 0191 (“Once each 

player has set their hand and the dealer has set the hand of the Designated Player, a 

series of showdowns begins with each player comparing their hand against the 

hand of the Designated Player.”). The designated player uses his or her funds to 

bank the game. See, e.g., App. 0228 (“The designated player will pay the Base Bet 

and Call bets … all bets are paid to the extent the designated player’s money is in 

action.”).  

The games do not require rotation of the designated player position. See, 

e.g., App. 0188, 0193 (“No player is required to accept the designation of the 

Designated Player. If the designation is refused the option shall progress clockwise 

until a player accepts the designation. . . . The House . . . may require any player 

seeking to serve as the Designated Player to comply with uniform House Rules 

established by the cardroom and disclosed to the public upon request.”). After 

review of the revised internal controls containing descriptions of the new player 

banked games, DBPR approved the play of these games at the cardrooms and 

determined they were “compliant.” See, e.g., App. 0231, 0232, 0233. The Tribe’s 

gaming expert, Jim Kilby, examined the games being played by the cardrooms and 

confirmed they include player banked card games such as Ultimate Texas 
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Hold’Em, Three Card Poker, and Two Card Poker. App. 0716. Mr. Kilby also 

observed that many cardrooms have entered into agreements with third parties who 

provide a designated player to bank the game. Id.  

Shortly after the Tribe filed its Notice of Commencement of Compact 

Dispute Resolution Procedures, DBPR published notice of a workshop to consider 

changes to the State’s Pari-Mutuel Facility Cardroom Operations Rules. 41 Fla. 

Admin. Reg. 3537–38 (Aug. 4, 2015). Along with the notice, DBPR made draft 

changes to the cardroom rules to be discussed at the workshop. App. 0235. The 

draft rules would have explicitly prohibited player banked games by adding § 61D-

11.005(9): “Player banked games, established by the house, are prohibited.” App. 

0240. The draft rules would have also deleted the definition of a “designated 

player” at § 61D-11.001(17) and deleted the regulations governing card games that 

utilize designated players at § 61D-11.002(5). App. 0236, 0237. DBPR held a 

workshop on August 18, 2015, and a hearing on December 2, 2015, to solicit 

comments on and discussion of the proposed rules. App. 0262, 0275. During this 

process, it revised its proposed rules affecting designated player games. The 

revised rules would have maintained the deletion of designated player provisions 

and the prohibition on player banked games. App. 0278, 0279, 0281; see also App. 

0290. 

On December 11, 2015, the operator of Palm Beach Kennel Club initiated an 

administrative challenge to the proposed rule changes. Investment Corp. of Palm 
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Beach v. DBPR (DOAH, filed Dec. 11, 2015), App. 0777.3 On January 15, 2016, 

DBPR revised its proposed rules yet again. In its latest draft, DBPR would remove 

the proposed prohibition of player banked games established by the house, but it 

would maintain its proposed deletion of the designated player game provisions. 

App 292.  

C. The State Has Permitted Pari-Mutuels to Conduct DigiDeal 
Electronic Blackjack, a House Banked Card Game 

 
On February 17, 2011, DBPR approved the play of an electronic house 

banked card game when it granted a petition for a variance by the DigiDeal 

Corporation that authorized the sale and use of the company’s electronic blackjack 

game as a “slot machine.” App. 0295. At the time the Compact went into effect, 

the pari-mutuels in the state had been conducting a form of electronic blackjack 

that allowed players to play blackjack against a virtual dealer. App. 0319. 

However, players each used their own “shoe,” or deck of cards, in their play 

against the dealer, and as a result did not compete for the same cards. App. 0329. 

The new DigiDeal game made a fundamental change. It allowed multiple players 

to all play against the same dealer using a shared common shoe of electronic 

                                                 
3 In addition, on February 23, 2016, Elevated, LLC, an entity that had been 
providing third party designated player services to a variety of cardrooms 
throughout the State filed suit against DBPR in the Circuit Court of the Second 
Judicial Circuit in Leon County, Florida claiming that DBPR had specifically 
authorized the games in which it was serving as a contracted designated player 
banker. App. 836. 
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playing cards, duplicating the essential elements of play present in traditional non-

electronic blackjack. The DigiDeal table game system also allowed the use of a 

live dealer to deal the electronic cards. Biegalski Dep., 11:25-12:3, May 3, 2016, 

ECF No. 31. (“[P]atrons sit at any number of stations at the slot machine, and a 

live attendant presses a button to begin the distribution of electronic cards to each 

of the patrons.”); LaBrocca Dep. 125:17-21, May 12, 2016, ECF No. 34-1 (random 

number generator in DigiDeal game serves the same or similar purpose as 

shuffling in a blackjack game that uses physical cards). 

Since its approval by DBPR, the DigiDeal game has been offered at a 

number of pari-mutuel facilities, including the Mardi Gras Casino in Miami-Dade 

County. App. 0719-0720, 0337-0338. The pari-mutuels have actively marketed the 

DigiDeal system as real casino gaming. See App. 0345, 0347. Mardi Gras Casino 

advertised what it called “classic blackjack,” which involved a live dealer and 

electronic cards. App. 0348.  

D. The State Failed to Negotiate a Compact in Good Faith 
 

 In 2011 and then again in 2012, the Tribe put the State on notice that, 

through the approvals described above, it had violated the Tribe’s exclusivity with 

regard to banked card games. App. 0349, 0351. The State failed to take action to 

respond to the Tribe’s concerns. While the Tribe took the position that it could 

continue offering banked card games after the five-year period under Part XVI.B 

of the Compact, it sought certainty and avoidance of conflict through negotiation 
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of a new or amended compact. On December 30, 2014, the Tribe sent a letter to the 

Governor formally requesting commencement of compact negotiations. App. 0363. 

The Tribe renewed that request by letter dated May 1, 2015, to the Governor, 

President of the Senate, and Speaker of the House. App. 0364.  

The State refused to participate in any negotiations regarding such games 

unless they were part of a renegotiation of the entire Compact. It also demanded a 

substantial increase in the State’s revenue share as a condition of such an amended 

Compact without specifying any new benefits for the Tribe that would justify the 

increase sought. App. 0773-0774. 

Negotiations took place over the course of the next several months, but 

proved unfruitful. As a result, on June 24, 2015, the Tribe notified the State in 

writing that it was invoking the Compact’s dispute resolution procedures. App. 

0366. On July 27, 2015, DBPR sent a letter to the Tribe requesting the Tribe’s plan 

for closure of its banked card games. App. 0371.  

On July 25, 2015, the Tribe initiated mediation under the dispute resolution 

provisions of the Compact. App. 0372. The initial meeting before a mediator 

appointed by the American Arbitration Association was attended by attorneys and 

representatives for the Tribe, attorneys for the State, the Secretary of DBPR, and 

representatives of the Office of the Governor. No representatives for the 

Legislature attended, although they were given notice of the mediation. App. 0001-

0002. The attorneys and representatives of the State informed the Tribe and 
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mediator at the beginning of the mediation that they had no authorization to 

negotiate for a renewal of the banked card games provision or any new provision 

related to banked card games, and they declined throughout the mediation to 

discuss such a renewal or new provision. See Lawson Dep. 17:8–22:9, February, 

22, 2016, ECF No. 32.4 When mediation failed to resolve the issue of the Tribe’s 

right under the Compact to continue conducting banked card games, the Tribe 

initiated this litigation. ECF No. 1.  

Even after it filed suit, the Tribe continued to seek a negotiated solution and 

continued to meet with the Governor’s office and leaders from the Florida House 

and Senate to negotiate a new compact. The State continued to demand that the 

Tribe re-negotiate the entire Compact rather than just negotiate a new or amended 

compact to allow the Tribe to conduct banked card games through the end of the 

Compact term. App. 0773-0774. The State also continued to demand a significant 

increase in the Tribe’s revenue share payments, but did not offer any concessions 

sufficient to justify the large increase in revenue sharing it had proposed.5 App. 

0773-0774. 

After months of hard negotiations, the parties ultimately reached agreement 

on a new compact that was signed by the Governor and the Tribe on December 27, 

                                                 
4 The parties agreed, and informed the mediator, that the mediation was not 
confidential. 
5  In the existing 2010 Compact, the Tribe had guaranteed a payment of $1 billion 
over the first five years of its term.  App. 19, 43. 
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2015. App. 0375. The new compact, if approved by the Florida Legislature and the 

Secretary of the Interior, would substantially amend the 2010 Compact in many 

respects to justify the increase in revenue sharing the Tribe agreed to. The Tribe 

agreed to guaranty a minimum payment to the State of $3 billion over a seven-year 

period. App. 0375. 

After it was executed, the Compact was sent by the Governor to the State 

Legislature for ratification. App. 0439. Rather than ratify the Compact, however, 

committees for the House and Senate demanded major additional reductions in the 

Tribe’s exclusivity without any reduction in revenue sharing. The Senate voted two 

bills out of committee to approve the compact. Both bills included amendments 

that would have exempted state fantasy contests from revenue sharing, authorized 

slot machines in any Florida County where a referendum approved them, and allow 

the pari-mutuels to conduct house banked blackjack. App. 0849, 0852. The House 

also voted two bills out of committee with amendments that would have allowed 

thousands of new slot machines at pari-mutuel facilities across the State and 

hundreds of $25 blackjack tables at the pari-mutuels in Miami-Dade and Broward 

Counties, and at the same time would have imposed new limits on the Tribe’s 

gaming facilities. See App. 0944, 1066.  

Ultimately, the Legislature failed to take up any of these bills, and thus it 

took no action of any kind on the negotiated Compact that had been submitted to it 
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for approval or to propose amendments to that compact, or to otherwise recognize 

the authority of the Tribe to continue to offer banked card games. App. 0774-0775. 

III. ARGUMENT 
 

The Tribe is entitled to summary judgment on its claims that (1) the Tribe is 

permitted to continue offering banked card games under its 2010 Compact because 

the State has permitted others to conduct such games; and (2) the Tribe is entitled 

to Court ordered IGRA mediation because the State has failed to negotiate a new 

or amended compact with the Tribe in good faith. The Tribe is also entitled to 

summary judgment on the State’s claims that, by continuing to operate banked card 

games, the Tribe violated (1) the Compact and (2) IGRA.  

A. The Tribe is Authorized to Continue Conducting 
Banked Card Games on Its Reservations 

 
Part XVI.B of the Compact provides that the Tribe’s exclusive right to 

conduct “banking or banked card games” sunsets after five years, unless that 

authorization is “renewed by the parties” or the State permits any other person, 

organization, or entity to conduct such games. App. 0061. Part XVI was a crucial 

element of the bargain embodied in the Compact. It gave needed assurance to the 

Tribe that it could either secure renewal of the banked card games authority at the 

end of the five-year period or, if renewal did not occur, that the Tribe’s operations 

would have some measure of protection since its authority to offer banked card 

games would continue if the State permitted others to conduct such games.  
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  Despite the promises it made in the Compact, within a year of its approval, 

the State began permitting others to conduct various types of banked card games 

without explanation or justification. First, the State permitted cardrooms in the 

State to conduct player banked games it called “designated player games.” Second, 

it permitted the pari-mutuels in Miami-Dade and Broward Counties to offer as a 

“slot machine” a type of multi-player electronic blackjack table operated by a live 

(as opposed to a video) dealer who dealt electronic cards using a common shoe to 

participating players. As detailed below, all of these games meet the definition of 

“banking or banked card games” in Part III.F of the Compact. App. 0015. As a 

result, under Part XVI.B of the Compact, the Tribe has the right to continue to 

conduct banked card games under the Compact until the end of the Compact term. 

App. 0061. 

1. The State Has Authorized and Permitted Cardrooms to 
Conduct Player Banked Card Games  

 
 The phrase “banking or banked card games,” as used in the Compact, 

includes both house banked and player banked games. The Compact defines 

“banking or banked card games” to include “baccarat, chemin de fer, and blackjack 

(21).” App. 0016. While both baccarat and blackjack are house banked games, by 

definition chemin de fer is the player banked version of baccarat. App. 0547, 0580; 

see also App. 0626.  As a result, the term “banking or banked card games” 
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explicitly includes both house banked and player banked forms of banking, and 

does not distinguish between the two.    

 The Compact’s inclusion of both player and house banked forms of gaming 

as “banking or banked card games” is consistent with the gaming industry’s 

definition of such games. Unlike non-banked forms of card games like poker, 

where the players all bet against one another and the winner is paid the combined 

pot of all the wagers made in the game, in a banked card game the banker bets 

against each player and pays each player who defeats the banker. Zachem Dep. 

13:14-14:2, May 3, 2016. “When one party wagers simultaneously against a 

number of others on the outcome of a game, the scheme is called a banked game... 

.” Western Telcon, Inc. v. California State Lottery, 13 Cal.4th 475, 487 (1996). The 

term “banking or banked card game” is commonly understood in the gaming 

industry to include games banked by a party other than the casino, including player 

bankers. For example, Scarne defines the term “banker” to include “[a] player who 

accepts bets from other players in a private banking game” as well as “[a]n 

employee of a gambling scheme who pays off winning players.” App. 0602; see 

also App. 0713-0714, 0550. 

  As discussed above, the State has permitted the cardrooms in the state to 

conduct a wide variety of player banked games after the Compact went into effect. 

The State promulgated regulations specifically authorizing designated player 

games, which allow the designated player to bank the game by covering all wagers 
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and to continuously bank the game, and then approved a series of internal controls 

submitted by the cardrooms that include game rules involving player bankers.   

 While DBPR deponents claimed that the agency did not “approve” games, 

they conceded that their regulatory process required submission of a pari-mutuel’s 

internal controls to DBPR, which contain detailed descriptions of game rules, and 

that DBPR has authority to take action against a pari-mutuel if it determines that 

the game is unlawful. Lawson Dep. 28:15-32:02, February, 22, 106, ECF No. 32-1; 

Zachem Dep. 20:5-23:23, May 3, 2016; see also, App. 0628 (“The current process 

for approving card games is one pursuant to Rule 61D-11.019(4)(i), F.A.C., 

wherein the division reviews those proposed card games as an amended internal 

control procedure, and then approves or disapproves those internal controls. 

Generally, we also request a DVD of the proposed game so that we can see it in 

action to clarify anything needed in our minds.”). DBPR works with cardrooms to 

provide feedback when they must make changes to their internal controls in order 

to receive DBPR approval. See, e.g., App. 0631 (providing feedback on necessary 

changes for approval of Three Card Poker internal controls and requesting DVD of 

simulated actual live play). 

 As discussed supra, p. 8, DBPR approved many cardrooms’ internal controls 

that contained detailed game descriptions of player banked card games such as 

Ultimate Texas Hold’em, Three Card Poker, and Double Hand Poker. Internal 

DBPR communications confirm that these games were in fact approved by DBPR. 
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App. 0628 (“Three Card Poker is currently approved by the division, and therefore 

allowed to be offered to cardroom patrons at our licensed facilities. All games 

approved for play are to be executed according to the rules of play outlined on the 

division’s internet. . . . Double Hand Poker is also currently approved by the 

division, and therefore, allowed to be offered at our licensed facilities. It is only 

approved to be played according to the rules outlined on our internet.”). 

 Additionally, the internal controls approved by DBPR laid the groundwork 

for approval of third party companies to serve in the designated player role. 

DBPR’s regulations themselves explicitly authorize cardrooms to create limiting 

parameters for who can serve as the designated player. FLA. ADMIN. CODE ANN. r. 

61D-11.002(5)(a). Cardrooms have included within their internal controls such 

restrictive limitations on who can serve as a designated player as to effectively 

require the designated player to be a third party company, see, e.g., App. 0643 

(“Per Florida Regulation 61D-11.002(5)(a), the following are requirements to be a 

designated player: a. Complete the application. b. Agree to a full background 

check. c. Must provide $100,000 for initial operational start up. d. Designated 

player will not be allowed to play other poker games. e. All terms upon 

management approval.”), and DBPR has approved these internal controls. See, e.g., 

App. 0704 (approving Daytona internal controls). 

 These games, which are still in play today, involve players wagering against 

a single designated player banker and provide a disadvantage to the non-designated 
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player. App. 0717. DBPR’s prior actions permitted these games to be played and 

thereby triggered the Tribe’s right to continue conducting banked card games 

under Part XVI.B of the Compact. 

2. The State Has Authorized and Permitted Pari-Mutuels to 
Conduct Electronic House Banked Card Games  

 
The State also triggered the Tribe’s right to continue offering banked card 

games when it permitted others in the State to conduct new forms of electronic 

house banked card games not in operation when the 2010 Compact went into 

effect. Before 2010, the pari-mutuels in Miami-Dade and Broward Counties 

operated forms of slot machines with a blackjack theme that allowed players to 

play one-on-one with a virtual dealer, with a separate electronic shoe of cards for 

each player. The DigiDeal electronic blackjack game approved in 2011, however, 

was a new form of electronic house banked game because it replicated the play of 

traditional blackjack by allowing players to play against a live or virtual dealer 

using a common electronic shoe of cards for all players at the table.6  

Whether or not this game meets the definition of a slot machine under 

Florida law is irrelevant to the question of whether the State has authorized others 

to conduct banked card games, and thus triggered the right of the Tribe to continue 

to do so. DigiDeal is also blackjack, a house banked card game. App. 0719-0721. 

                                                 
6 We understand that the pari-mutuels that employed a live dealer have now ceased 
that practice. 
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“[B]lackjack (21)” is specifically listed as a type of “banking or banked card 

game” for purposes of Part XVI.B of the Compact. It is also commonly understood 

to be a banking game. IGRA lists blackjack (21) as a form of banking game. 25 

U.S.C. §2703(7)(B)(i). Scarne’s and Hoyle’s both define blackjack as a banking 

card game. App. 0603; App. 0528, 0534-0536. The Compact contains no exception 

from the provision triggering the right of the Tribe simply because the banked card 

game is played on what can be defined as a “slot machine.” 

The use of electronic rather than paper cards is a distinction without a 

difference for purposes of Part XVI.B of the Compact. First, the type of card used 

does not bear on whether the game is banked or not. Rather, the relevant inquiry is 

whether or not the players all play against a single entity (another player or the 

house) and whether players are at a mathematical disadvantage against that entity. 

App. 0713-0714. In the DigiDeal game, the players all play against a single entity 

in the same manner as in traditional blackjack played with paper cards. App. 0719-

0720.  

Second, the use of electronic cards does not change the nature of the game. 

The only material difference between the DigiDeal electronic blackjack game and 

traditional blackjack found in Las Vegas and other casinos is that the cards used 

are electronic. App. 0720-0721. The odds and math are the same as in traditional 

blackjack. Martinez Dep. 40:9-42:25, April 27, 2016, ECF No. 33-1; App. 0720-

0721; LaBrocca Dep. 124:17-125:2, May 12, 2016, ECF No. 34-1. The electronic 
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nature of the cards does not remove its status as a card game. The authorization of 

these games has had a significant negative impact on the value of the Tribe’s 

exclusivity for banked card games. App. 0758.  

To be sure, the Compact provides an exception to its general exclusivity 

provisions to allow the eight pari-mutuels operating in Miami-Dade and Broward 

Counties at the time the Compact was signed to operate “slot machines, which 

does not include any game played with tangible playing cards….” App. 0052.7 But 

the exception to the sunset provision in Part XVI.B of the Compact operates 

independently from the pari-mutuel slot machine exception. Under Part XVI.B, if 

the State authorizes “any other person, organization or entity” (except for another 

Tribe qualified under IGRA) to conduct banking or banked card games, the Tribe 

may continue to offer such games. Part XVI.B makes no exception for “banking 

and banked card games” that may also meet the definition of slot machine. Under 

the sunset provision in Part XVI.B, if the State permits a pari-mutuel to conduct a 

new form of slot machine that is also a house banked card game, then the Tribe’s 

right to continue offering banked card games has been triggered.  

                                                 
7 Slot machine exclusivity in those two counties could not be provided because 
Article X, Section 23 of the Florida Constitution entitles pari-mutuels in those 
counties to operate slot machines. A material degree of exclusivity in those 
counties was essential, however, because the Tribe has no gaming facilities north 
of Broward County. The solution was the provision for the exclusive right to 
operate banked card games.  
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B. The State Has Failed to Bargain with the Tribe in Good Faith and 
the Tribe is Entitled to Court Ordered Negotiation/Mediation 
 

Regardless of whether or not the Court holds that the State’s actions have 

triggered the Compact provision authorizing the Tribe to continue to conduct 

banked card games, the Court should order the parties to submit to IGRA 

negotiation/mediation.  

In reliance upon the degree of exclusivity provided for in the 2010 Compact, 

the Tribe has hired and trained thousands of employees and invested many millions 

of dollars in facilities. App. 0772-0773. The Tribe has also made plans for 

significant expansions on several of its reservations, which plans require that the 

Tribe be able to obtain substantial, long-term financing at favorable rates. App. 

0775-0776. 

As detailed above, both the State’s executive and legislative branches have 

engaged in acts to significantly reduce the degree of exclusivity that was agreed to 

in the 2010 Compact in return for substantial revenue sharing payments by the 

Tribe that were called for in that Compact. The uncertainty regarding the Tribe’s 

future earning potential precipitated by such State actions has already jeopardized 

the Tribe’s ability to obtain long-range financing at favorable rates. The failure of 

the State to renew the authorization for the Tribe to conduct banked card games, 

the State’s authorization for cardrooms and pari-mutuels to conduct banked card 

games, and the Legislature’s threat to further erode the Tribe’s exclusivity have 
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dramatically changed the circumstances that existed when the 2010 Compact was 

agreed to.  

The Tribe has exercised its IGRA right to request new negotiations in an 

effort to resolve these issues and create more long-term stability and certainty, but 

the State has failed to negotiate in good faith with the Tribe in response to its 

request for a new compact or an amendment to its existing Compact.  

Initially, the State demanded that the Tribe renegotiate the entire Compact, 

and it insisted on an enormous increase in guaranteed revenue sharing without any 

commensurate consideration in return. While the Tribe eventually reached 

agreement with the Governor and representatives of the Legislature on a new 

compact on December 27, 2015, the Legislature then failed to ratify the compact 

either as agreed upon or with reasonable modifications, or even to make a 

counterproposal. If the Compact submitted for approval was not satisfactory to the 

Legislature, it could have enacted an amended version and submitted it to the 

Tribe. Alternatively, it could have reached out to the Tribe to propose amendments 

to the compact negotiated with the Governor. It did neither.  

Instead, the Legislature simply took no action of any kind beyond House and 

Senate committees reporting out bills that would have greatly diminished the 

Tribe’s rights with no corresponding consideration. See discussion supra at 15-16. 

Because the obligation to negotiate in good faith falls to the State as a whole, and 
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not just the Governor, the Tribe is entitled to summary judgment on its claim that 

the State has failed to negotiate in good faith under IGRA.  

1. The State was Obligated to Negotiate a New Compact or an 
Amended Compact in Good Faith 

 
The State is obligated to negotiate a new compact or an amendment to the 

Compact both because the State claims that the provision for banked card games 

has expired and because material changes in circumstances justifying new 

negotiations have occurred since the Compact was agreed to six years ago. Once a 

state has permitted Class III gaming for any purpose by any person, organization, 

or entity, the state’s obligation to negotiate a compact in good faith is mandatory. 

25 U.S.C. § 2710(d)(3)(A). As this Court noted in its order denying the State’s 

motion to dismiss, the State’s obligation to negotiate in good faith extends to 

renewal of expired portions of an existing compact. See also Rincon Band of 

Luiseno Mission Indians v. Schwarzenegger, 602 F.3d 1019, 1042 (9th Cir. 2010); 

Wisconsin Winnebago Nation v. Thompson, 22 F.3d 719, 724 (7th Cir. 1994). 

 The provision for banked card games was critical because the State was 

unable to provide slot machine exclusivity in Miami-Dade and Broward counties 

where pari-mutuels had been authorized to have slot machines by Article X, 

Section 23 of the Florida Constitution. Nevertheless, the legislator appointed to 

negotiate for the State at the time informed the Tribe that, because of concerns by 

some legislators about the ability of the Tribe to successfully operate the games, 
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there were insufficient votes to pass the banked card game provision and a 

compromise would be necessary. Accordingly, it was agreed that banked card 

games would be authorized on five of the Tribe’s seven reservations for a trial 

period of five years with the understanding that the authorization would be 

extended for the full term of the Compact if during the initial five-year period the 

Compact was successfully implemented and there was a history of compliance. 

App. 0772. That understanding was memorialized in the 2009 act of the Florida 

Legislature that authorized and directed the Governor to negotiate and execute the 

Compact with the Tribe: 

It is the intent of the Legislature to review a compact entered into 
under the provisions of this section within 5 years after the compact is 
approved. It is the intent of the Legislature to consider the 
authorization of additional Class III games for operation by the Tribe 
based upon successful implementation of the compact and the history 
of compliance with the compact. 
 

§1(11), Ch. 2009-170, Laws of Florida.8 It is undisputed that the Compact has been 

successfully implemented with an unblemished history of tribal compliance. 

Lawson Dep. 9:14-11:16, February, 22, 2016, ECF No. 32. In reliance upon the 

provision for banked card games and the understanding that the provision would be 

renewed if the Compact were successfully implemented and complied with, the 

Tribe hired and trained over a thousand employees for the specific purpose of 

                                                 
8 The language was not included in the act by which the Legislature ratified the 
final Compact after it had been agreed to and signed by the Governor and the 
Tribe.  See Ch. 2010-29, Laws of Florida. 
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operating and overseeing the banked card games. App. 0772-0773. Yet when the 

Tribe requested that the State enter into negotiations to extend the Tribe’s right to 

conduct banked card games pursuant to the intent of the parties as reflected in 

§1(11), Ch. 2009-170, Laws of Florida, the State, acting through the offices of the 

Governor and designated representatives of the Florida Senate and House of 

Representatives, declined to negotiate for such renewal unless it was an integral 

part of an amendment to the entire Compact that would substantially increase the 

amount of revenue to the State. App. 0773-0774. This alone is compelling 

evidence of a lack of good faith by the State.  

As noted above, IGRA provides that nothing in IGRA “shall be interpreted 

as conferring upon a state or any of its political subdivisions authority to impose 

any tax, fee, charge, or other assessment upon an Indian tribe or upon any other 

person or entity authorized by an Indian tribe to engage in Class III activity.” 25 

U.S.C. § 2710(d)(4). IGRA has been interpreted to permit states and tribes to 

voluntarily agree to a revenue share in consideration for a meaningful concession 

by the state, such as exclusivity. However, IGRA prohibits a state from demanding 

a revenue share as a condition of entering into good faith negotiations: 

No state may refuse to enter into negotiations described in paragraph 
(3)A based upon the lack of authority in such State, or its political 
subdivisions, to impose such a tax, fee, charge, or other assessment. 

  
Id. Moreover, IGRA provides that, in determining whether a state has negotiated a 

compact in good faith, the court “shall consider any demand by the State for direct 
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taxation of the Indian tribe or of any Indian lands as evidence that the State has not 

negotiated in good faith.” 25 U.S.C. § 27(d)(7)(B)(iii)(II). At the time of the 

Tribe’s request for negotiations in 2015, tribal banked card games had been 

operating flawlessly for five years in accordance with revenue share and regulatory 

provisions that had been agreed to and fully implemented. The State’s refusal to 

negotiate for renewal of that provision unless the Tribe also agreed to renegotiation 

of the remainder of the Compact with substantially increased revenue sharing to 

the State violated the requirement of good faith negotiation required by IGRA.   

2. The State’s Obligation to Negotiate in Good Faith Applies 
to the Legislature as Well as the Governor 

 
 The State’s obligation to negotiate in good faith applies to the State as a 

whole, not just the Governor. “The Court is bound to evaluate negotiation as 

described in the broad sense under the IGRA, which refers only to the state, not the 

governor or the legislature.” Estom Yumeka Maidu Tribe of the Enterprise 

Rancheria of California v. California, 2016 WL 632782, at *8 (E.D. Cal. Feb. 17, 

2016).9 Failure of the Legislature to take any action on a compact signed by a 

governor and submitted to it for approval is enough to support a finding of bad 

faith negotiation in violation of IGRA. Id. at *13 (holding, that when the Governor 

                                                 
9 Indeed, as the Florida Supreme Court has held, the Governor lacks authority on 
his own to execute a binding compact with the Tribe under IGRA.  Florida House 
of Representatives v. Crist, 999 So.2d 601 (Fla. 2008).  As a matter of Florida law, 
the legislature must also approve the Compact for it to take effect.  Id. 
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signed a compact but the Legislature took no vote and failed to ratify it, the state as 

a whole failed to negotiate in good faith under the IGRA, thus entitling the Tribe to 

seek the remedy of secretarial procedures).  

  As discussed above, the Legislature took no final action on the compact that 

had been submitted to it by the Governor for approval. The bills introduced and 

amended by both the Florida House and Senate included additional provisions that 

would effectively have destroyed the Tribal exclusivity that was at the heart of the 

deal, and which was necessary to justify the additional revenue sharing payments 

demanded by the State. The bills as amended would have dramatically expanded 

slot machine gaming throughout the State by authorizing every pari-mutuel facility 

in the State to operate slot machines, provided that the county in which the facility 

was located passed a referendum approving such machines.  

Demanding increased revenues for less exclusivity is prima facie evidence 

of a lack of good faith in negotiations. In Rincon Band of Luiseno Indians v. 

Schwarzenegger, the United States Court of Appeals for the Ninth Circuit 

concluded that a state’s demand for further revenue sharing in exchange for the 

same level of exclusivity the tribe already enjoyed under its existing compact was 

not a “meaningful concession” and therefore served as evidence of a lack of good 

faith on the part of the state. Rincon Band of Luiseno Mission Indians v. 

Schwarzenegger, 602 F.3d 1019, 1037-39 (9th Cir. 2010). The State bills went 

even further than the California provisions struck down by the Ninth Circuit in 
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Rincon. If enacted, they would have completely eliminated the partial slot machine 

exclusivity the Tribe has in its existing Compact while demanding that the Tribe 

significantly increase its revenue sharing payment guarantee. In any event, the 

Legislature failed to take action on the bills. Neither the House nor the Senate bills 

ever reached the floor of either chamber for a vote. Because the Legislature has 

failed to take any action on the Compact, the Tribe is entitled to summary 

judgment on its claim that the State has failed to negotiate in good faith. 

 IGRA provides a specific remedy in the event that a court finds that a state 

did not negotiate in good faith. The court first orders the parties to engage in a 

sixty day period of negotiation in an attempt to conclude a compact. If a compact is 

not concluded within the 60-day period, the tribe and the state must each submit its 

last best offer for a compact to a court ordered mediator, and the mediator is 

required to select from the two proposals. 25 U.S.C. § 2710(d)(7)(B)(iii-iv). This 

process is designed to limit the ability of states to withhold good faith compact 

negotiations unless tribes accede to demands for payment for which no meaningful 

consideration is offered: 

If IGRA negotiations break down between a state and a tribe because 
the state does not come to the bargaining table in good faith, IGRA 
specifically provides that courts, and the Secretary of the Interior, can 
intervene to impose a gaming arrangement without the affected state’s 
approval. See § 2710(d)(7)(B)(iii-vii). Thus, while IGRA was 
designed to give states a voice in Indian gaming, it was not designed 
to give states complete power over tribal gaming such that each state 
can put the opportunity to operate casinos up for sale to the tribe 
willing to pay the highest price.  
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Rincon, 602 F.3d at 1030. 
 
IV. CONCLUSION 
 
 Because the State has failed to negotiate in good faith, and because the State 

has authorized other entities in the State of Florida to operate banked card games, 

the Court is respectfully urged to render summary judgment in favor of the 

Seminole Tribe and against the State of Florida, and to: 

 1) Declare that the Tribe is legally authorized to continue to operate 

banked card games for the remaining term of the Compact;  

 2) Order the parties to engage in negotiations/mediation with respect to 

the remaining Compact pursuant to IGRA; and 

3) Deny the State’s claims for injunctive and all other relief. 
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