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ATTORNEYS FOR PLAINTIFF 
UNITED STATES OF AMERICA 
 
 IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF MONTANA 
 BILLINGS DIVISION 
  
UNITED STATES OF AMERICA, 
 
                   Plaintiff, 
 
        vs. 
 
TAWNYA BEARCOMESOUT, 
 
                   Defendant. 
 

 
CR 16-13-BLG-SPW 
 
 
GOVERNMENT’S RESPONSE TO 
DEFENDANT’S MOTION TO 
DISMISS INDICTMENT  
 
 
 
 

 
 The United States, represented by Assistant U.S. Attorney John D. Sullivan, 

files the following in response to the motion to dismiss filed by the defendant, 

Tawnya Bearcomesout, on June 16, 2016.  For the reasons stated below, the 

government respectfully requests that the Court deny Bearcomesout’s motion. 
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INTRODUCTION 

 A grand jury returned a two-count indictment against Tawnya Bearcomesout 

on February 19, 2016, charging her with voluntary manslaughter and involuntary 

manslaughter, in violation of 18 U.S.C. §§ 1153(a) and 1112(a).  The charges stem 

from the death of B.B. on November 22, 2014.  Bearcomesout entered an Alford 

plea to homicide in Northern Cheyenne Tribal Court based on the same conduct 

that underlies the indictment.  But because the Fifth Amendment’s proscription 

against double jeopardy does not apply to separate sovereigns like the Northern 

Cheyenne Tribe, Bearcomesout’s subsequent prosecution by the United States in 

this Court does not violate the Constitution.1 

I. The Northern Cheyenne Tribe is a separate sovereign, 
making Bearcomesout’s tribal conviction inapplicable for 
the purposes of the Fifth Amendment’s Double Jeopardy 
clause.  

 
 Unless and until the Supreme Court of the United States overrules its 

holding in United States v. Wheeler, 435 U.S. 313 (1978), or Congress uses its 

plenary power to eliminate tribal sovereignty, Bearcomesout’s first argument is 

plainly foreclosed.  The question presented in Wheeler is identical to the issue 

here: “[W]hether the Double Jeopardy Clause of the Fifth Amendment bars the 

prosecution of an Indian in a federal district court under the Major Crimes Act, 18 

                                                 
1 In the government’s view, the facts and law are sufficiently supported by 

the briefing alone, making oral argument unnecessary.  
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U.S.C. § 1153, when he has previously been convicted in a tribal court of a lesser 

included offense arising out of the same incident.”  Id. at 315.  The respondent 

argued in Wheeler, just as Bearcomesout argues here, that the concept of dual 

sovereignty is inapplicable as the tribes themselves are not sovereign because they 

derive their power to punish crimes from the federal government.  Id. at 319; Doc. 

26 at 11-13.  But just as the Supreme Court rejected the respondent’s argument in 

Wheeler, the Court must do the same here.  To rule otherwise would be in direct 

contravention to durable Supreme Court precedent identifying the United States 

and Indian tribes as separate sovereigns for the purposes to the Fifth Amendment.  

That fact alone makes double jeopardy generally inapplicable to tribal court 

convictions and more specifically, to Bearcomesout’s conviction for homicide in 

Northern Cheyenne Tribal Court.  

 The Double Jeopardy Clause of the Fifth Amendment provides protection 

against: (1) successive prosecution following acquittal of the same offense; (2) 

successive prosecution following conviction for the same offense; and (3) multiple 

punishments for the same offense.  Dept. of Revenue of Montana v. Kurth Ranch, 

511 U.S. 767, 769 n. 1 (1994).  One notable exception to those prohibitions, 

however, is successive prosecutions by separate sovereigns.  United States v. Enas, 

255 F.3d 662, 666-67 (9th Cir. 2001) (en banc).  The concept of dual sovereignty is 

multi-faceted, in which Indian tribes retain certain powers but cede others to the 
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federal government.  See Wheeler, 435 U.S. at 326.  But it is “undisputed that 

Indian tribes have power to enforce their criminal laws against tribe members.”  Id. 

at 322.   

As two independent sovereigns, the Northern Cheyenne Tribe and the 

United States each have the ability to prosecute Bearcomesout for the same 

offense.  See Heath v. Alabama, 474 U.S. 82, 89-90 (1985).  Bearcomesout’s 

argument that the law has evolved since Wheeler and that the tribe has lost its 

sovereignty for the purposes of the Fifth Amendment is simply unavailing.  Many 

of the exact same arguments that Bearcomesout makes now were presented to the 

Supreme Court in Wheeler and rejected.  435 U.S. at 319-22, 327-28. 

It is true that the tribes are ultimately subject to federal control, making them 

dependent sovereign nations and subject to a level of supervision by the Bureau of 

Indian Affairs.  But that in no way disturbs the Northern Cheyenne Tribe’s ability 

to prosecute violations of its criminal laws.  Wheeler, 435 U.S. 327-28.  Such is the 

case because the source of the tribe’s power to prosecute tribal members is a part 

of its “primeval sovereignty” and “not as an arm of the Federal Government.”  Id. 

at 328; see also United States v. Juvenile Male, 280 F.3d 1008, 1020-21 (9th Cir. 

2002) (“[T]he nature of the tribes’ power to prosecute is crucial to the double 

jeopardy analysis: if the tribe’s power to prosecute drives from inherent 

sovereignty, then a subsequent federal prosecution is permissible.”). 
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The Indian tribes’ inherent prosecutorial authority remains undisturbed by 

the three branches of the federal government.  Although in the Sixth Amendment 

context, the Supreme Court reiterated just last month in United States v. Bryant, 

___ U.S. ___, 136 S. Ct. 1954, 1962 (2016), that “[a]s separate sovereigns pre-

existing the Constitution, tribes have historically been regarded as unconstrained” 

by the limits of the Bill of Rights.  Regardless of a number of concurrences or 

dissents by a small number of Supreme Court justices, the idea that tribes have lost 

their sovereignty in the Fifth Amendment context has no precedential footing.   

Bearcomesout’s successive prosecution in this Court in no way runs afoul of 

the Fifth Amendment’s Double Jeopardy Clause.  So long as the Indian tribes and 

the United States are considered by the courts and Congress as separate sovereigns 

each capable of prosecuting violations of their respective laws, Bearcomesout’s 

argument has no merit.  Her alleged killing of B.B. constituted a single act but two 

separate crimes.  “As a result, successive prosecutions by multiple sovereigns for 

that single act do not violate the Double Jeopardy Clause.”  Enas, 255 F.3d at 666. 

II. Bearcomesout’s prosecution in Northern Cheyenne Tribal 
Court was conducted independently, making the Bartkus 
exception inapplicable. 

 
 Federal law enforcement agencies, be it the Federal Bureau of Investigation 

or the Bureau of Indian Affairs, are involved in virtually all of the cases involving 

major crimes on the Northern Cheyenne Indian Reservation, regardless of the 
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ultimate forum of prosecution.  Those investigative agencies cooperate closely 

both with each other and with the United States Attorney’s Office and Northern 

Cheyenne Prosecution.  While the FBI and BIA submit cases to both agencies for 

prosecution, the ultimate decision-making authority on whether to charge a case or 

seek an indictment, rests solely with the prosecuting agencies.  That is no less true 

for Northern Cheyenne Prosecution than it is for the United States Attorney’s 

Office.  Because Bearcomesout’s tribal prosecution was conducted by the 

independent authority of Northern Cheyenne Prosecution, her Bartkus claim fails. 

   “[I]t is extremely difficult and highly unusual to prove that a prosecution 

by one government is a tool, a sham or a cover for the other government.”  United 

States v. Figueroa-Soto, 938 F.2d 1015, 1019 (9th Cir. 1991).  In Bartkus v. People 

of the State of Illinois, 359 U.S. 121 (1959), which spawned an exception to the 

double jeopardy clause, the United States prosecuted the defendant for bank 

robbery.  After an acquittal, the federal authorities almost immediately invited the 

state authorities to prosecute Bartkus.  Id. at 122; see also Figuero-Soto, 938 F.2d 

at 1018.  The Assistant U.S. Attorney involved in the original federal prosecution 

was actively involved in the lead up to the state prosecution.  See Figuero-Soto, 

938 F.2d at 1018.  Even with that level of cooperation, the Supreme Court still 

affirmed Bartkus’s state conviction while approving of the close cooperation 

between the two prosecuting agencies.  Bartkus, 359 U.S. at 123-24.  As the Ninth 
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Circuit has clearly summed up: 

[T]here may be very close coordination in the prosecutions, in the 
employment of agents of one sovereign to help the other sovereign in 
its prosecution, and in the timing of the court proceedings so that the 
maximum assistance is mutually rendered by the sovereigns.  None of 
this close collaboration amounts to one government being the other’s 
“tool” or providing a “sham” or “cover.”   
 

Figueroa-Soto, 958 F.2d at 1020. 

 Despite close coordination between federal investigative agencies and 

Northern Cheyenne Prosecution and the United States Attorney’s Office, no 

amount of collusion or domination existed to make Bearcomesout’s prosecution in 

this Court constitutionally infirm.  Shortly after B.B.’s death on November 22, 

2014, the FBI and BIA began a joint investigation that ultimately led to 

Bearcomesout’s successful prosecution in Northern Cheyenne Tribal Court.  The 

decision to prosecute Bearcomesout in tribal court was made solely by Northern 

Cheyenne Prosecution without interference by the United States.  Bearcomesout 

bears the burden of proving otherwise.  United States v. Zone, 403 F.3d 1101, 1107 

(9th Cir. 2005).  Her general allegation that because the United States closely 

regulates the tribe that the tribe has lost its sovereignty, is unfounded and 

insufficient to carry her burden.  The Supreme Court rejected the same argument in 

Wheeler, and no controlling precedent since has changed the underpinnings of that 

decision.  435 U.S. at 327. 
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CONCLUSION 

 For the purposes of the Fifth Amendment’s Double Jeopardy Clause, the 

Northern Cheyenne Tribe remains a separate sovereign empowered to enforce its 

laws as a result of its inherent sovereignty.  Until Congress or the Supreme Court 

say otherwise, Bearcomesout’s rehashed arguments simply have no merit.  For 

similar reasons, the same is true with her Bartkus argument.  While her tribal 

prosecution was conducted with the assistance of federal investigative agencies, 

the decision to charge her and the prosecution itself was purely a product of the 

tribe’s inherent authority to do so.  Bearcomesout’s motion to dismiss should be 

denied. 

 DATED this 8th day of July, 2016. 

MICHAEL W. COTTER 
United States Attorney 
 
 /s/ John D. Sullivan  
JOHN D. SULLIVAN 
Assistant U.S. Attorney 
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to D. Mont. L.R. CR 47.2(a), the attached Response is 

proportionately spaced, has a typeface of 14 points or more, and the body contains 

1559 words. 

 
 

/s/ John D. Sullivan  
JOHN D. SULLIVAN 
Assistant U.S. Attorney 
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