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STATEMENT OF RELATED CASES

In accordance with 10th Cir. R. 28.2(a), Appellant states there are no prior or

related appeals.
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STATEMENT OF JURISDICTION

The District Court had original jurisdiction under 28 U.S.C. §1331, as

Plaintiff asserted a federal question. Aplt. Appx. 9. The District Court found that

Plaintiff’s complaint presented a federal question and the District Court had

jurisdiction. Id. at 256.

The District entered an order and final judgment on June 16, 2015. Id. at

250-259 and 260.1 Plaintiff timely filed its Notice of Appeal on June 19, 2015. Id.

at 261-262. This Court has appellate jurisdiction in accordance with 28 U.S.C.

§1291, and the appeal was timely filed under Fed.R.App.P. 4(a)(1)(A).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The District Court granted the Defendants’ motions to dismiss Plaintiff’s

claim finding that Plaintiff had failed to exhaust tribal court remedies and no

exception to exhaustion was present. The issues presented on appeal are:

1. Did the District Court err in finding that Plaintiff was required to

exhaust its tribal district court remedies?

2. Did the District Court err in determining that Plaintiff had not

established a basis for an exception to the exhaustion requirement when (i) any

further judicial proceedings would only cause further delay and/or (ii) the

proceedings were brought in bad faith?

1 Consistent with 10th Cir. R. 28.2(A)(1), a copy of the Order and the Judgment are
attached to Appellant’s Brief as Exhibits 1 and 2.

Appellate Case: 15-6117     Document: 01019486047     Date Filed: 09/04/2015     Page: 9     



3

3. Whether the District Court erred in granting the motions to dismiss

without prejudice instead of holding the case in abeyance until the Nation’s Court

had entered an order addressing its subject matter jurisdiction over the Nation’s

claims and its personal jurisdiction over United Planners?

STATEMENT OF THE CASE

This is an action brought by Plaintiff United Planners Financial Services of

America, L.P. (“United Planners”) seeking to permanently enjoin the Defendants

Sac and Fox Nation, Sac and Fox Nation Housing Authority (collectively

“Nation”), Sac and Fox Nation District Court and the Honorable Darrell R.

Matlock, Jr., in his capacity as Judge of the District Court (collectively “Nation’s

Court”), from litigating Nation’s claim against United Planners in the Nation’s

Court.

The Nation initiated an action with the Nation’s Court in 2011. Id. at 51-54.

United Planners asserted the Nation was required, consistent with the contractual

relationship between the parties, to pursue any claims against United Planners

through arbitration. The Nation’s Court refused to compel arbitration. Id. at 135.

United Planners appealed to the Nation’s Supreme Court. The Supreme Court

reversed the Nation’s Courts order [Id. at 18-29], holding that the Nation “may

pursue its claims in arbitration if it so chooses to adjudicate its claims against
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[United Planners], but it may not proceed with its case in the [Nation’s Court] or

any other court.” Id. at 28.

Thereafter, the Nation initiated an arbitration proceeding [Id. at 40-42] but

immediately filed a motion to dismiss its arbitration claim because, as the Nation

alleged, its claims were more than six years old and thus not eligible for

arbitration. Id. at 183-186. The arbitration panel subsequently granted the

Nation’s motion to dismiss the arbitration claim which Nation had submitted. Id.

at 43-50.2 The day after the arbitration panel granted the Nation’s motion, the

Nation filed a new complaint in the Nation’s Court, alleging, verbatim, the same

cause of action as asserted in the case previously dismissed by the Nation’s

Supreme Court. Id. at 14, ¶ 34.

United Planners initiated the present action against all Defendants seeking to

enjoin the Nation from pursuing its claims in the Nation’s Court. Id. at 6-54. All

the Nation and the Nation’s Court each filed motions to dismiss, contending United

Planners had failed to failed to state a claim and that the District Court lacked

subject matter jurisdiction. Id. at 55-102 and 103-158. United Planners responded,

arguing it had exhausted its tribal court remedies in the first action dismissed by

2 The hand-written October 21, 2014 Award Information Sheet stated the
“dismissal is with prejudice to re-filing of arbitration. Id. at 44. On March 20,
2015, after the time this case had been fully briefed in the District Court, the
FINRA arbitration panel issued an “Order to Dismiss the Case Without Prejudice.”
For the Court’s convenience, a copy of the Order is attached to Appellant’s Brief
as Exhibit 3.
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the Nation’s Supreme Court and the second action was the same as the first. Id. at

159-195 and 207-234.

The District Court granted the Nation and Nation’s Court’s motions to

dismiss. Id. at 259 and 260. It found that United Planners had not exhausted its

tribal court remedies and had not established a basis for an exception to the

exhaustion requirement. Id. at 257-258. While reaching this conclusion, however,

the District Court stated: “If the Tribal Defendants’ 2014 claims are really different

from the 2011 claims by reason of the non-availability of the arbitration forum

(and hence arguably outside the scope of the supreme court’s prior substantive

determination), it is unclear what United Planners may have done in the 2014

litigation (as opposed to the 2011 litigation) which might arguably be a basis for

the exercise of tribal court jurisdiction over it.” Id. at 258, fn. 9. The Court also

concluded: “It is difficult to square the Tribal Defendants’ current argument as to

resort to the courts with Nation’s Supreme Court’s substantive decision, and their

efforts to turn dismissal of the arbitration into an affirmative grant of a right to

further court action seems particularly strained.” Id. at 259, fn. 7.

The District Court determined it had “subject matter jurisdiction of this

dispute, but it is premature to exercise it at this time.” Id. at 259. This appeal

followed.
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STATEMENT OF FACTS

United Planners provides full brokerage, insurance and investment advisory

services throughout the United States. Aplt. Appx. at 9, ¶8. The Nation was a

customer of United Planners. Id. at 52, ¶7. The relationship lasted for

approximately 12 years—from 1994 until 2006. Id. at 52, ¶7. The relationship

was evidenced by a series of Account Agreements which would be executed by the

parties from time to time. Id. at 9, ¶9.

The last Account Agreement executed during the relationship between the

parties, dated July 5, 2005, was a two page document with the signatures of the

parties appearing on the second page. Id. at 9, ¶10. Immediately above the

signature line on the second page is a statement that the “Undersigned has/have

carefully read this page, which includes the predispute arbitration clause.” Id.

Above that language is an “Arbitration Agreement” which provides “[a]ll parties to

this agreement are giving up the right to sue each other in court, including the right

to a trial by jury.” Id.

On January 31, 2011, almost five years after the relationship between the

two parties ended, the Nation filed an action against United Planners in the

Nation’s Court. See Id. at 51-54 (“2011 Tribal Court Action”)

In the Complaint, the Nation asked “for relief against the defendant for its

misconduct, negligence, breach of contract, breach of fiduciary duty, breach of
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Tribal policies, breach of US Government policies, breach of industry customs,

practices, rules and regulations, and failure to supervise.” Id. at 53.

On February 23, 2011, United Planners filed an answer to the Complaint,

asserting as affirmative defenses the court’s lack of personal jurisdiction over

United Planners and the Court’s lack of subject matter jurisdiction. Id. at 10, ¶13.

Thereafter, United Planners filed a motion to compel arbitration and stay

litigation, asserting that “[b]ecause an enforceable agreement to arbitrate exists

between the parties and the [Nation’s] claims fall within the scope of the

agreement’s arbitration clause, [the Nation has] waived [its] right to trial by jury

and this Court should compel arbitration and stay litigation.” Id. at 10, ¶14. The

Tribal District Court denied United Planners’ motion to compel the Nation to

arbitrate the claims, holding that the Nation had not waived its sovereign immunity

by executing the agreements. Id.

On January 10, 2012, United Planners served a Demand for Arbitration on

the Nation pursuant to the arbitration clause in the Account Agreements which

stated “Arbitration must be commenced by services upon the other party of a

written demand for arbitration or a written notice of intention to arbitrate, therein

electing the arbitration tribunal. In the event the undersigned does not make such

election within (5) days of such demand or notice, then the undersigned authorizes

you to do so on behalf of the undersigned.” Id. at 10, ¶15.
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On January 17, 2012, consistent with the Arbitration clause in the Account

Agreements between the parties, United Planners filed a Statement of Claim with

the Financial Industry Regulatory Authority (“FINRA”) on behalf of the Nation.

Id. at 11, ¶16 and at 33-35. The Nation filed a motion in the Nation’s Court to

enjoin United Planners from continuing with the FINRA arbitration proceedings.

Id. at 11, ¶17.

On February 22, 2012, United Planners filed the “FINRA ARBITRATION

Submission Agreement” and executed it on behalf of the Nation as authorized

under the Account Agreements. Id. at 11, ¶18. United Planners then filed its own

motion for an injunction to compel the Nation to participate in the FINRA

arbitration proceedings. Id.

The Nation’s Court conducted a hearing on both parties’ motions for

injunctive relief. At the conclusion of the hearing, the Nation’s Court announced

that the “Plaintiff’s [Nation and Housing Authority] application to stay is granted,

preventing all arbitration proceedings. The Defendant’s [United Planners]

application is denied.” Id. at 135. The District Court further directed United

Planners to “inform the arbitrator that it was not the Sac and Fox Nation that made

the arbitration application.” Id. United Planners appealed the District Court order

to the Sac and Fox Nation Supreme Court. Id. at 11, ¶20.
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On September 26, 2013, the Nation’s Supreme Court reversed the decision

of the Nation’s Court, holding “the Nation may pursue its claims in arbitration if it

so chooses to adjudicate its claim against [United Planners], but it may not proceed

with its case in the District Court or any other court.” Id. at 28. (emphasis

added).

The Nation’s Supreme Court emphasized this finding numerous times in its

Order, stating:

[T]he Nation, if it wishes to pursue any arbitrable claims it may have
against Broker, must seek to adjudicate such claims in arbitration and
not in the Nation’s courts or any other judicial forum, as required by
the parties’ agreements. Id. at 19

In this case, the Nation has not asserted a plausible argument that, as
the party seeking affirmative relief, it should be free to ignore that part
of the agreement that requires arbitration to resolve a dispute rather
than filing an action in any court, including the Nation’s courts. Id. at
26.

This is akin to a forum selection clause that may be agreed upon by
any party to an agreement, including an Indian tribe or tribal entity,
without invoking issues of tribal sovereign immunity. As stated, the
Nation cannot be compelled to arbitrate its claims with Broker, but, if
it chooses to do so, the Nation will have to adjudicate such claims in
arbitration, in accordance with the broker agreements. Id. at 27.

The District Court’s ruling enjoining the Broker from participating in
arbitration and permitting the Nation’s case on the merits to proceed
in the District Court is REVERSED. Id. at 29 (emphasis by Court).

The Supreme Court then remanded the case back to the District Court “with

instructions to dismiss without prejudice.” Id. at 29.
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On October 8, 2013, the Nation filed a Motion to Modify Order with the

Supreme Court, asking that the Court “stay, hold in abeyance, or administratively

close the case pending FINRA’s ruling on eligibility.” Id. at 192-195. The

Supreme Court denied the Nation’s motion to modify its order, holding:

This Court is not persuaded that any part of its holding in its Order
and Judgment should be modified. The Court’s ruling was based on
the facts contained in the appellate record, and, as a result, this Court
determined that the proper course of action that may or may not occur
between the parties in the arbitration process with the Financial
Industry Regulatory Authority does not warrant a modification to this
Court’s ruling. Id. at 30-31.

The Supreme Court then remanded the case back to the District Court with

instructions to dismiss. Id. at 30-31. On April 30, 2014, the Nation’s Court

entered an Order on Mandate. Id. at 32.

On October 8, 2013, the same day the Nation filed the motion to modify

with the Supreme Court, the Nation filed with FINRA a Motion to Dismiss Under

FINRA Rule 12206(a) the claim previously filed on its behalf by United Planners.

Id. at 183-186. FINRA Rule 12206(a) authorizes dismissal of claims that are more

than six years old at the time the demand for arbitration is filed. See Id. at 77. In

that motion, the Nation stated it was seeking damages for actions that were taken

by United Planners no later than September 1, 2004. Id. at 185. Previous to filing

the motion, the Nation had continually stated that its claims against United
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Planners “continued until 2006” [Id. at 37] which would have been less than six

years from the filing of the 2011 Tribal Court Action.3

The Nation acknowledged FINRA’s jurisdiction over the dispute between

the parties when, on March 7, 2014, the Nation and Housing Authority filed their

executed Submission Agreements with FINRA. Id. at 40-42. The Submission

Agreements stated “the undersigned parties hereby submit the present matter in

controversy, as set forth in the attached statement of claim, answers, and all related

cross claims, counterclaims and/or third-party claims which may be asserted, to

arbitration in accordance with the FINRA By-Laws, Rules, and Code of

Arbitration Procedure.” Id.

On August 28, 2014, the FINRA arbitration panel conducted an Initial Pre-

Hearing Conference. During the conference, the Nation re-asserted its motion to

dismiss its own arbitration proceeding. Id. at 13, ¶30. The panel set a hearing on

the Nation’s motion for October 20, 2014. Id.

On October 20, 2014, the panel considered the Nation’s motion that the

request for arbitration be dismissed because the claims the Nation was asserting

arose more than six years before the filing of the Statement of Claims and thus not

eligible for arbitration under FINRA Rule 12206(a). Id. at 31. On October 21,

3 In the 2014 Tribal Court Action, the Nation deleted the allegation that the
relationship between the partied “continu[ed] until 2006.” Compare the 2011
Tribal Court Action (Aplt. Appx. 52, ¶7) with the 2014 Tribal Court Action (Aplt.
Appx. 188, ¶7)
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2014, the arbitration panel granted the Nation’s motion to dismiss its own

arbitration claim. Id. at 43-50.

On October 22, 2014, the Nation filed a new complaint in the Nation’s

Court. Id. at 187-191. (“2014 Tribal Court Action”). In the Complaint, the Nation

asked “for relief against the defendant for its misconduct, negligence, breach of

contract, breach of fiduciary duty, breach of Tribal policies, breach of US

Government policies, breach of industry customs, practices, rules and regulations,

and failure to supervise.” Id. at 190. Other than an added section on “Procedural

History” the 2014 Tribal Court Action was, verbatim, the same as the 2011 Tribal

Court Action. See Order, Aplt. Appx. 253 (“Defendants appear to be asserting

substantially the same claims in the 2014 Tribal Court Action as they asserted in

the 2011 Tribal Court Action, except that reference to the dismissal of the

arbitration has been added.”)

In the “Procedural History” portion of the Complaint, the Nation stated that

“FINRA ruled the Nation’s and Housing’s claims are not eligible for arbitration

pursuant to FINRA Rule 12206(a) [footnote omitted] and dismissed the

arbitration.” Id. at 189, ¶15. The Nation did not state that the proceedings were

dismissed pursuant to a motion filed by the Nation. The Nation further asserted

that “FINRA Rule 12206(a) does not prohibit pursuit of dismissed claims in court”

[Id. at 189, ¶16], but did not mention that FINRA Rule 12206(b) provides: “By
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filing a motion to dismiss a claim under this rule, the moving party agrees that if

the panel dismisses a claim under this rule, the non-moving party may withdraw

any remaining related claims without prejudice and may pursue all of the claims in

court.” See Id. at 77 (emphasis added). The Nation was the moving party.

In response to the Nation’s filing, United Planners filed its action in the

federal district court seeking a declaratory judgment that the Nation’s Court did not

have personal jurisdiction over United Planners or subject matter jurisdiction over

the Nation’s action and requesting injunctive relief. Id. at 6-17.

STANDARD OF REVIEW

The District Court found that it had subject matter jurisdiction over United

Planners’ complaint but held it would be premature for the Court to exercise that

jurisdiction because United Planners had failed to exhaust its tribal court remedies.

This Court reviews de novo the District Court’s granting of a motion to dismiss for

failure to exhaust tribal court remedies. See Valenzuela v. Silversmith, 699 F.3d

1199, 1205 (10th Cir., 2012); See also Texaco, Inc. v. Zah, 5 F.3d 1374, 1376

(10th Cir., 1993) (“The proper scope of the tribal exhaustion rule, however, is a

matter of law which we review de novo.”)
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SUMMARY OF THE ARGUMENT

United Planners has sued Defendants seeking to enjoin the Nation from

pursuing a claim against United Planners in the Nation’s Court. All Defendants

filed motions for summary judgment, contending the District Court lacked subject

matter jurisdiction under the doctrine of tribal sovereign immunity and that United

Planners had failed to exhaust its tribal court remedies. In response to the motions

to dismiss, United Planners claimed the District Court did have subject matter

jurisdiction and United Planners had exhausted its tribal court remedies as

evidenced in the decision rendered by the Nation’s Supreme Court in the 2011

Tribal Court Action because the Nation’s 2014 Tribal Court Action alleged the

same claims arising from the same agreements in both litigations.

The District Court determined that it had subject matter jurisdiction because

questions concerning whether a tribal court has exceeded the limits of its

jurisdiction were federal questions. However, the District Court, after expressing

doubts the Defendants could ultimately prevail and expressing understanding of

United Planner’s frustration with the process, determined it would be premature to

exercise that subject matter jurisdiction because United Planners had not exhausted

its tribal court remedies in the 2014 Tribal Court Action. Finally, the District

Court found that United Planners had not made a substantial showing that the

exceptions to the exhaustion doctrine applied even though it concluded that the
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uncontroverted facts failed to demonstrate how the Nation’s Court could exercise

jurisdiction over United Planners. The District Court erred in granting Defendants’

motion to dismiss for two reasons.

First, the District Court erred in determining that United Planners had not

exhausted its tribal court remedies. In the 2011 Tribal Court Action, the Nation

sued United Planners for alleged wrongful actions arising from certain written

agreements between the parties. The agreements acknowledged that the parties

were giving up their right to sue each other in court, and that any disputes arising

from the agreements would be resolved by arbitration. When the Nation’s Court

declined to compel the Nation to participate in arbitration, United Planners

appealed to the Nation’s Supreme Court. The Supreme Court held that the Nation

could pursue its claims against United Planners in arbitration but not in any other

court—including the Nation’s own courts—as agreed to by the parties in the

agreements between the parties. In the 2014 Tribal Court Action, the Nation has

asserted the same claims arising from the same agreements that the subject of the

2011 Tribal Court Action. The issue—whether the claims may be brought in any

venue but arbitration—has been resolved by the Nation’s highest court. The

District Court thus erred in in finding that United Planners had not exhausted its

tribal court remedies.
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Second, even if the District Court had been correct in determining that

United Planners had exhausted its tribal court remedies (which it was not), the

District Court erred in holding that United Planners had not established a basis for

an exception to the exhaustion requirement. The District Court specifically erred

in (1) determining that the decision of the Nation’s Supreme Court was not a final

decision of the issue of tribal court jurisdiction and therefore any further judicial

proceedings would only cause further delay and (2) determining that the Nation

and the Nation Court was not proceeding in bad faith and for the purpose of

harassment.

Finally, the District Court erred in granting the motions to dismiss without

prejudice. The District Court should have held the federal court case in abeyance

until such time as the Nation’s Court made a decision on its jurisdiction over

United Planners.

ARGUMENT AND AUTHORITIES

PROPOSITION I: The District Court erred in holding that
United Planners had not exhausted its tribal court remedies.

The District Court correctly concluded that it had subject matter jurisdiction

over United Planners’ complaint against Defendants [Aplt. Appx. 256] but

concluded that United Planners should be required to exhaust its tribal court

remedies because (1) the Nation’s Supreme Court decision “did not purport to

resolve the underlying jurisdictional question as to whether the tribal courts could
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properly exercise jurisdiction over” United Planners and (2) the Nation’s courts

had not had the opportunity to determine “the extent that any jurisdictional inquiry

is affected by the intervening dismissal of the arbitration.” [Id.] This was an error

of law.

The tribal exhaustion doctrine seeks to respect “tribal self-government and

self-determination,” promote “the orderly administration of justice,” and minimize

risks of “procedural nightmare[s]” when multiple jurisdictions are asked to rule on

the same underlying issues. National Farmers Union Ins. Co. v. Crow Tribe, 471

U.S. 845, 856 (1985); see also Iowa Mutual. Ins. Co. v. LaPlante, 480 U.S. 9, 15-

16 (1987). However, “[a]s a prudential rule based on comity, the exhaustion rule is

not without exception.” Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1150

(10th Cir., 2011). When tribal exhaustion does not promote the “reasoning

behind” the doctrine, then the federal courts should not defer to tribal courts.4

This Court has held that “federal courts should abstain when a suit

sufficiently implicates Indian sovereignty or other important interests.” Kerr-

McGee Corp. v. Farley, 115 F.3d 1498 (10th Cir., 1997), quoting Pittsburg &

Midway Coal Mining Co. v. Watchman, 52 F.3d 1531, 1542 (10th Cir., 1995).

Neither tribal sovereign immunity nor any other important interests justified the

4 See, e.g., Nevada v. Hicks, 533 U.S. 353, 366-69 (2001) (suit brought against
tribal court; tribal court lacked jurisdiction and exhaustion was not required); Strate
v. A-1 Contractors, 520 U.S. 438, 445 (1997) (suit brought against both a tribal
court and tribal judge; tribal court proceedings declared unlawful).
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District Court from abstaining in this matter. The District Court erred in

determining that United Planners must be required to exhaust its tribal court

remedies.

A. The District Court erred when it held that the Nation’s
Supreme Court had not resolved all jurisdictional issues
in the 2011 Tribal Court Action.

This is not a case where United Planners is waging war on the principles of

tribal sovereign immunity. United Planners defended itself in the 2011 Tribal

Court Action and, as the Nation’s Court correctly stated “indeed, United Planners

prevailed before the Nation’s Supreme Court.” Aplt. Appx. 124, fn. 5. The 2014

Tribal Court Action makes the same claims and seeks the same relief. The District

Court agreed. See Aplt. Appx. 253 (“Defendants appear to be asserting

substantially the same claims in the 2014 Tribal Court Action, except that

reference to the dismissal of the arbitration has been added. Compare Doc. #1-8

with Doc. 18-2.”) (italics in District Court Order).

The Nation’s Court agreed the Nation was making the same claims but

asserted the 2014 Tribal Court Action “involves new issues that were not present in

the prior proceedings and that are based on subsequent events.” Aplt. Appx. 123

(emphasis by Nation’s Court). According to the Nation’s Court, the new issues are

(1) “whether the inability to arbitrate and the rule cited by the Tribal Defendants

allows the new case to proceed in Tribal Court;” [Id.] (2) “by participating in the
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[2011 Tribal Court Action], United Planners effectively consented to the jurisdiction

of tribal court [in the new, 2014 Tribal Court Action];” [Id. at 124] and (3) “the

tribal court has jurisdiction under federal common law established by Montana [v.

United States], 450 U.S. 544 (1981).” [Id.]5

The District Court concluded that the 2011 Tribal Court Action did not

resolve the question of “whether the tribal courts have jurisdiction over United

Planners by reason of consent or otherwise.” Id. at 257. This is not correct.

“Principles of comity require federal courts to dismiss or to abstain from deciding

claims over which tribal court jurisdiction is ‘colorable.’” Thlopthlocco Tribal

Town v. Stidham, 762 F.3d 1226, 1240 (10th Cir., 2014), citing Marceau v.

Blackfeet Hous. Auth., 540 F.3d 916, 920 (9th Cir., 2008). The Nation’s Supreme

Court clearly resolved the jurisdictional questions in favor of United Planners.

There exists no colorable claim for tribal court jurisdiction. The District Court

erred in granting Defendants’ motions to dismiss for United Planners failure to

exhaust tribal court remedies.

5 The District Court did not address the issue of jurisdiction under Montana. There
was no need to do so as the Nation’s Court stated in its motion to dismiss that
“What is at issue is not the jurisdiction of the Tribal Court over a non-member
under Montana; instead, the issue is an interpretation of a contractual arbitration
clause, and whether it is enforceable.” Aplt. Appx. 121 (emphasis by Nation’s
Court).
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1. The Nation’s Supreme Court Ruled that
arbitration was the only forum in which the Nation
could pursue its claims against United Planners and
the Nation’s Court did not have subject matter
jurisdiction.

Generally, the United States Supreme Court requires that forum selection

clauses be enforced.

When parties have contracted in advance to litigate disputes in a
particular forum, courts should not unnecessarily disrupt the parties'
settled expectations. A forum-selection clause, after all, may have
figured centrally in the parties' negotiations and may have affected
how they set monetary and other contractual terms; it may, in fact,
have been a critical factor in their agreement to do business together
in the first place. In all but the most unusual cases, therefore, "the
interest of justice" is served by holding parties to their bargain.

Atl. Marine Const. Co. v. U.S. Dist. Court for the W. Dist. of Texas, 571 U.S. ___,
134 S. Ct. 568, 583 (2013).

When a party selects a non-tribal forum for adjudication of a dispute, there is

no need to exhaust tribal remedies. See Altheimer & Gray v. Sioux Mfg. Corp.,

983 F.2d 803, 814-815 (7th Cir., 1997). The Nation’s Supreme Court found that

the arbitration clause in the agreements between the parties was a mandatory forum

selection clause.

In this case, the Nation has not asserted a plausible argument that, as
the party seeking affirmative relief, it should be free to ignore that
part of the agreement that requires arbitration to resolve a dispute
rather than filing an action in any court, including the Nation’s
courts. This is akin to a forum selection clause that may be
agreed upon by any party to an agreement, including an Indian
tribe or tribal entity, without invoking issues of tribal sovereign
immunity. As stated, the Nation cannot be compelled to arbitrate
its claims with Broker, but, if it chooses to do so, the nation will
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have to adjudicate such claims in arbitration, in accordance with
the broker agreements.

Aplt. Appx. 26-27 (emphasis added).

The 2014 Tribal Court Action is the same cause of action based upon the

same agreements as in the 2011 Tribal Court Action. As the Nation’s Supreme

Court opined in the 2011 Tribal Court Action, the only forum authorized under those

agreements is arbitration. The 2014 Tribal Court Action is based on the same

agreements, containing the same arbitration clauses. “The federal policy of

promoting tribal self-government encompasses the development of the entire tribal

court system, including appellate courts.” Iowa Mutual, 480 U.S. at 16. That

review is complete. The agreements between the parties allow only for dispute

resolution through arbitration. The District Court erred when it held that “to the

extent that any jurisdictional inquiry is affected by the intervening dismissal of the

arbitration, that issue has plainly not been considered by the tribal courts.” Aplt.

Appx. 257.

(a). The law of the case is that any dispute arising under the agreements

must be resolved in arbitration. Forum selection clauses serve vital interests. Such

clauses "are prima facie valid and should be enforced." M/S Bremen v. Zapata Off-

Shore Co., 407 U.S. 1, 10 (1972). See also Milk 'N' More, Inc. v. Beavert, 963 F.2d

1342, 1346 (10th Cir., 1992); Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585,

593-594 (1991). (“[A] clause establishing ex ante the forum for dispute resolution
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has the salutary effect of dispelling any confusion about where suits arising from the

contract must be brought and defended, sparing litigants the time and expense of

pretrial motions to determine the correct forum and conserving judicial resources

that otherwise would be devoted to deciding these motions.”)

There is certainly no confusion in this matter as to where the suit must be

brought. The agreement between the parties provides that provides “[a]ll parties to

this agreement are giving up the right to sue each other in court, including the right

to a trial by jury.” Aplt. Appx. at 9, ¶10. This is clearly a waiver of the parties to

exhaust tribal court—or any other court—remedies. The Nation’s Supreme Court

determined as much when it held the “Nation has not asserted a plausible argument

that, as the party seeking affirmative relief, it should be free to ignore that part of

the agreement that requires arbitration to resolve a dispute rather than filing an

action in any court, including the Nation’s courts. Id. at 26 (emphasis added).

Because a forum selection clause is prima facie valid and enforceable, it will

only be set aside if it was procured through fraud or overreaching, or if its

enforcement would violate public policy. See Carnival Cruise Lines, 499 U.S. at

591. The Nation’s Supreme Court found the agreements were binding between the

parties,6 i.e. the agreements were not procured through fraud or overreaching. The

6 “We find that the broker agreements were validly approved by the Nation.”
Aplt. Appx. 25.
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Nation’s Supreme Court found that enforcement of the arbitration provision would

not violate public policy:

This is akin to a forum selection clause that may be agreed upon by
any party to an agreement, including an Indian tribe or tribal entity,
without invoking issues of tribal sovereign immunity. As stated, the
Nation cannot be compelled to arbitrate its claims with Broker, but, if
it chooses to do so, the Nation will have to adjudicate such claims in
arbitration, in accordance with the broker agreements. Id. at 27.

As the United States Supreme Court has stated: “The [arbitration] clause no

doubt memorializes the Tribe’s commitment to adhere to the contract’s dispute

resolution regime. That regime has a real world objective; it is not designed for

regulation of a game lacking practical consequences.” C&L Enterprises, Inc. v.

Citizen Band Potawatomi Indian Tribe of Okla., 523 U.S. 411, 421-422, fn. 4. See

also Sokaogon Gaming Enterprise Corp. v. Tushie-Montgomery Associates, Inc., 86

F.3d 656, 660 (7th Cir., 1996) (“[W]e must ask whether the language of the

arbitration clause might have hoodwinked an unsophisticated Indian negotiator into

giving up the tribe’s immunity from suit without realizing that he was doing so. We

think this an extremely implausible, as well as condescending, suggestion. The

arbitration clause could not be much clearer. It says that if there is a dispute under

the contract it must be submitted to arbitration.”). The same is true in this case.
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The Nation agreed that arbitration would be the only course for dispute

resolution.7 The Nation’s Supreme Court determined that the only—mandatory—

forum in which Plaintiff had consented to the jurisdiction of was arbitration.

"[W]hen venue is specified, such as when the parties designate a particular county or

tribunal, and the designation is accompanied by mandatory or obligatory language, a

forum selection clause will be enforced as mandatory." Am. Soda LLP v. U.S. Filter

Wastewater Gp., Inc., 428 F.3d 921, 927 (10th Cir., 2005). The 2014 Tribal Court

Action is based upon the same agreements as present in the 2011 Tribal Court

Action. The contractual mandate that arbitration is the only forum available to the

parties is resolved, i.e. it is the law of the case.8 United Planners cannot be required

to defend against these same issues again.

Issue preclusion bars reconsideration of an issue that has been
previously decided in an earlier action when the following elements
are met: (1) the issue previously decided is identical with the one
presented in the action in question, (2) the prior action has been
finally adjudicated on the merits, (3) the party against whom the
doctrine is invoked was a party, or in privity with a party, to the prior
adjudication, and (4) the party against whom the doctrine is raised had
a full and fair opportunity to litigate the issue in the prior action.

Park Lake Res. Ltd. Liab. v. U.S. Dep't of Agr., 378 F.3d 1132, 1136 (10th Cir.,
2004); See also Dodge v. Cotter Corp., 203 F.3d 1190, 1198 (10th Cir., 2000).

7 As the Nation’s Supreme Court observed: “[N]either party has asserted that there
was no valid broker between the Nation and [United Planners]. Further, on appeal,
no party has challenged the District Court’s finding that authorized representatives
of the Nation executed the broker agreements.” Aplt. Appx. 25.
8 In its response in opposition to the Nation’s motion to dismiss, United Planners
asserted that “Defendants seek, verbatim, the same relief sought in the 2011 Tribal
Court Action.” Aplt. Appx. 168.
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The Nation’s Supreme Court held that “the Nation may pursue its claims in

arbitration if it so chooses to adjudicate its claim against [United Planners], but it

may not proceed with its case in the District Court or any other court.” Aplt.

Appx. 28. Despite this unequivocal directive that the Nation may not pursue its

claims in the Nation’s Court, the District Court found that the Nation’s Court

should be allowed to consider whether the Nation’s dismissal of its own arbitration

proceedings allows the Nation’s Courts to exercise jurisdiction over the Nation’s

claims. The determination was in error and the District Court’s order granting

Defendants’ motions to dismiss should be reversed.

(b). The dismissal of the arbitration proceedings by the Nation does not

confer jurisdiction in the Nation’s Court. The District Court correctly observed

that the Nation’s “effort to turn dismissal of the arbitration into an affirmative grant

of a right to further court action seems particularly strained.” Aplt. Appx. 259, fn.

7. But the District Court granted the Nation and Nation’s Court’s motions to

dismiss to allow the Nation’s Court the opportunity to consider whether the

dismissal of the arbitration proceedings by the Nation conferred the Nation’s Court

with the authority to exercise jurisdiction—jurisdiction that the Nation’s Supreme

Court had already determined the Nation’s Court did not have. This is clear error

on the part of the District Court.
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The Nation’s Court argued to the District Court in its motion to dismiss that

the dismissal of the Nation’s own arbitration case, under FINRA Rule 12206

“give[s] [the Nation] the right to return to court after dismissal” impliedly conferring

jurisdiction to the Nation’s Court. Aplt. Appx. 123. FINRA Rule 12206(b) states

“[d]ismissal of a claim under this rule does not prohibit a party from pursuing the

claim in court.” Aplt. Appx. 77. However, the remainder of Rule 12206(b) reads

“By filing a motion to dismiss a claim under this rule, the moving party agrees that

if the panel dismisses a claim under this rule, the non-moving party may withdraw

any remaining claims without prejudice and may pursue all of the claims in court.”

Id. (emphasis added).

Two facts are evident from the language 12206(b): (1) only the non-moving

party is conferred the right to pursue all claims in court (in this case, the Nation

was the moving party, United Planners was the non-moving party)9, and (2)

nowhere does it confer jurisdiction of any court over either party to the arbitration

proceedings, i.e. the Nation’s Court must have independent jurisdiction over the

subject matter and the person. Neither is present here. 10

9 “As United Planners notes, Rule 12206(b) continues, providing that: By filing a
motion to dismiss a claim under this rule, the moving party agrees that if the panel
dismisses a claim under this rule, the non-moving party may withdraw any
remaining related claims without prejudice and may pursue all of the claims in
court.” Aplt. Appx. 253 (emphasis added by District Court).
10 The Nation’s Court addressed this issue in its Reply Brief. “The Nation has not
presented to the Tribal Court the argument that FINRA ‘confers’ jurisdiction. The
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The Nation’s Supreme Court has already answered the jurisdictional

question: “the Nation may pursue its claims in arbitration if it so chooses to

adjudicate its claim against [United Planners], but it may not proceed with its case

in the District Court or any other court.” Aplt. Appx. 28 (emphasis added).

As the District Court noted in its Order, United Planners “challenges

whether that court [Nation’s Court] has subject matter jurisdiction to entertain the

Tribal Defendants’ tort suit for a money judgment.” Aplt. Appx. 255. The

Nation’s Supreme Court has made it abundantly clear that the Nation’s Court lacks

subject matter jurisdiction over United Planners for any action arising from the

agreements with the Nation. All disputes arising under the agreements between the

parties must be resolved in arbitration. The District Court erred in dismissing United

Planners complaint for failure to exhaust tribal court remedies.

argument the Nation has presented is that the rule provides—if the arbitration is
dismissed for a reason stated in the rule—that the court that originally had
jurisdiction can again exercise jurisdiction over the claim since the arbitration
failed.” Aplt. Appx. 244-245. But the Nation’s Supreme Court held the
“agreements do preclude the claims from being adjudicated in a judicial forum.”
Id. at 26. And the District Court opined that if the difference between the 2011
Tribal Court Action and 2014 Tribal Court Action is based on the “non-availability
of the arbitration forum (and hence arguably outside the scope of the supreme
court’s prior substantive determination), it is unclear what United Planners may
have done in the 2014 litigation (as opposed to the 2011 litigation) which might
arguably be a basis for the exercise of tribal court jurisdiction over it.” Id. at 258,
fn. 6.
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2. The Nation’s Supreme Court ruling forecloses the
Nation’s Court from exercising personal
jurisdiction over United Planners.

United Planners has not consented to the jurisdiction of the Nation’s Courts

in the 2014 Tribal Court Action. The District Court cited the following language

from the Nation’s Supreme Court decision as support for its conclusion that the

question of personal jurisdiction over United Planners was an issue to be addressed

in the first instance by the Nation’s District Court:

The District Court did not rule and make any findings of law and fact
on whether [United Planners] has effectively consented to tribal court
jurisdiction and, by both parties participating in the District Court, the
preclusion in the broker agreement against judicial remedies has been
waived or tacitly amended to permit adjudication in court. Therefore,
that issue is not before us on appeal.

Aplt. Appx. 257.

However, the Nation’s Supreme Court was addressing the facts it had just

recited in the paragraph preceding the quote relied upon by the District Court.

Those recited facts were:

We are mindful that, while seeking to have the Nation’s claims heard
in arbitration, [United Planners] has been participating in the District
Court proceedings without special and appearance and challenging
tribal court jurisdiction; further, [United Planners] has not sought
dismissal for lack of jurisdiction or otherwise. {footnote omitted}
[United Planners] has filed an Answer, participated in discovery and
hearings, and has even sought affirmative relief before the District
Court {citation omitted} (e.g., entering into joint motions to extend
deadlines . . . )

Aplt. Appx. 27-28.
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The Nation’s Supreme Court, having already determined that the arbitration

provision in the agreements between the parties precluded judicial remedies,

identified numerous actions taken by United Planners in the 2011 Tribal Court

Action that might have been seen to be consent and might permit the Nation’s

District Court to exercise jurisdiction over United Planners. No such actions have

been taken by United Planners in the 2014 Tribal Court Action. The record before

the District Court on the motion to dismiss was that United Planners had filed a

special appearance for a motion to dismiss for lack of jurisdiction in response to

the 2014 Tribal Court Action. See Aplt. Appx. 79-87. United Planners has taken

no action which would be deemed consent to the jurisdiction of the Nation’s

District Court in the 2014 Tribal Court Action.

Consent is an essential ingredient of tribal court jurisdiction. The ingredient

is absent from this case.

Tribal sovereignty, it should be remembered, is a sovereignty outside
the basic structure of the Constitution. The Bill of Rights does not
apply to Indian tribes. Indian courts differ from traditional American
courts in a number of significant respects. And nonmembers have no
part in tribal government—they have no say in the laws and
regulations that govern tribal territory. Consequently, those laws
and regulations may be fairly imposed on nonmembers only if the
nonmember has consented, either expressly or by his actions.

Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316, 337
(2008)

There is no dispute that the Nation is pursuing the same claim in the 2014

Tribal Court Action that it pursued in the 2011 Tribal Court Action. See Aplt.

Appellate Case: 15-6117     Document: 01019486047     Date Filed: 09/04/2015     Page: 36     



30

Appx. 68 (“The Nation has done exactly what a tribunal contemplates when it

dismisses a matter without prejudice—‘returning later, to the same court, with the

same underlying claim.’”) The District Court agreed that “[The Nation] appear[s]

to be asserting substantially the same claims in the 2014 Tribal Court Action”, and

further opined that:

If the Tribal Defendants’ 2014 claims are really different from the
2011 claims by reason of the non-availability of the arbitration forum
(and hence arguably outside the scope of the supreme court’s prior
substantive determination”, it is unclear what United Planners may
have done in the 2014 litigation (as opposed to the 2011 litigation)
which might arguably be a basis for the exercise of tribal court
jurisdiction over it.

Aplt. Appx. 306, fn. 6.

The answer is simple and obvious in the record—United Planners has done

nothing in the 2014 Tribal Court Action that would be deemed consent to the

jurisdiction of the Nation’s Court. Yet the District Court still found that

“[r]egardless, the question should be addressed in the first instance by the tribal

courts.” This was error by the District Court. The two actions are the same. The

Nation’s Supreme Court determined that the Nation was precluded from bringing

the claims in the Nation’s Courts because the agreement between the parties did

not constitute consent for the Nation’s Court jurisdiction. The Supreme Court

observed that United Planners may have taken some actions in the 2011 Tribal

Court Action that could be argued as consent to jurisdiction in the 2011 Tribal

Court Action and thereby waived the preclusion against judicial remedies in the
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agreements between the parties. But no such claim can be made in the 2014 Tribal

Court Action.

The Nation certainly understood the difference between the 2011 and 2014

Tribal Court Actions in light of the Supreme Court’s language addressing whether

United Planners had personally consented to the jurisdiction of the tribal courts.

Immediately after the Supreme Court rendered its decision, the Nation filed a

“Motion to Modify Order” with the Supreme Court. Aplt. Appx. 192-195. In it, the

Nation requested the Supreme Court “to stay the case, hold it in abeyance, or place it

on administrative hold, rather than dismissing it without prejudice.” Id. at 192. The

Nation’s justification for the modification was because:

A significant amount of progress has been made in the District court
case, the complaint and summons were served, defendants answered
the complaint, the parties filed preliminary witness and exhibit lists, the
parties exchanged discovery requests and responses, the parties
exchanged documents, the court heard a motion to compel discovery,
and the court ruled on the motion to enjoin which is the subject of this
Court’s order.

Id.

The Nation understood that what the Supreme Court was saying, to-wit: the

Nation may have had—but did not advance—an argument that United Planners may

have consented to the jurisdiction of the Nation’s Courts in the 2011 Tribal Court

Action. The Nation knew that United Planners would not follow the same course of

action in the 2014 Tribal Court Action. United Planners has not consented—nor

taken any action which might be deemed consent—to the jurisdiction of the Nation’s
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Court in the 2014 Tribal Court Action. As the District Court observed: “It is

difficult to square the Tribal Defendants’ current argument as to resort to the courts

with the Nation’s Supreme Court’s substantive decision.” Aplt. Appx. 259, fn. 7.

The District Court then committed reversible error in granting the Nation’s motion

to dismiss on the basis that United Planners had not exhausted its tribal court

remedies.

3. The Nation’s Supreme Court ruling meets the
requirements of exhaustion of tribal court
remedies.

“The law of this circuit is that a federal court should not hear a
challenge to tribal court jurisdiction until tribal court remedies have
been exhausted. [citations omitted] The Supreme Court has defined
exhaustion of tribal court remedies to include appellate review within
the tribal court system. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9,
17, 107 S.Ct. 971, 977, 94 L.Ed.2d 10 (1987).

Bank of Oklahoma v. Muscogee (Creek) Nation, 972 F.2d 1166, 1169 (10th Cir.,
1992).

The Nation’s Supreme Court has issued a final decision in the 2011 Tribal

Court Action that applies with equal force (issue preclusion) to the claims brought

in the 2014 Tribal Court Action. The facts in this case fall squarely within this

Court’s analysis and decision rendered in Enlow v. Moore, 134 F.3d 993 (10th Cir.,

1998) in which this Court reversed the district court’s grant of a tribal court judge’s

motion to dismiss on exhaustion grounds. This Court found that the district court

“has the authority to determine whether a tribal court has exceeded its

jurisdiction.” Id. at 995.
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In Enlow, “the highest court of the Muscogee (Creek) Nation not only

determined that jurisdiction in the tribal court was proper but also, in effect,

determined the merits of the case.” Id. at 996. In the present case, the Nation’s

Supreme Court has determined that:

 Subject matter jurisdiction does not lie with the Nation’s Court but

rather with the arbitration panel. The District Court agreed: “It is

difficult to square the Tribal Defendant’ current argument as to resort

to the courts with the Nation’s Supreme Court’s substantive decision.”

Aplt. Appx. 259, fn. 7.

 Consent to personal jurisdiction may have been present in the 2011

Tribal Court Action but there are no facts which support United

Planners consent to personal jurisdiction in the 2014 Tribal Court

Action. The District Court agreed: “it is unclear what United Planners

may have done in the 2014 litigation (as opposed to the 2011

litigation) which might arguably be a basis for the exercise of tribal

court jurisdiction over it.” Id. at 258, fn. 6.

Adhering to the Enlow decision, the District Court was bound to review the

tribal court’s jurisdiction. In fact, it is clear from the District Court’s language in

the bullet points above that it did form a strong conclusion that the tribal court

would not have either subject matter jurisdiction or personal jurisdiction but
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elected to allow “the question [to] be addressed in the first instance by the tribal

courts.” Id.

This was clear error on the part of the District Court as this Court found in

Enlow:

[W]e cannot ignore the clear language of the tribal supreme court's
opinion. [footnote omitted] Furthermore, assuming, as we must, that
the tribal trial court is bound by the opinion of the tribal supreme
court, the supreme court's holding . . . decides the merits of the case as
well. Therefore, the district court had no reason to refrain from
reviewing the tribal court's jurisdiction.

Enlow, 134 F.3d at 996.

For these reasons, this Court should hold that the District Court erred as a

matter of law in dismissing United Planners complaint for failure to exhaust tribal

court remedies.

PROPOSITION II: The District Court erred in finding that the
facts in this case did not support an exception to the requirement
of exhaustion of tribal court remedies.

Even if the District Court were correct (which is was not) in finding that

United Planners should be required to exhaust its tribal court remedies, the District

Court erred in determining that United Planners had not established a basis for an

exception to the exhaustion requirement.

The Supreme Court recognizes several exceptions to the rule that tribal

remedies must be exhausted. The exceptions exist: “(1) where “an assertion of tribal

jurisdiction is motivated by a desire to harass or is conducted in bad faith”; (2)
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“where the action is patently violative of express jurisdictional prohibitions”; and (3)

“where exhaustion would be futile because of the lack of an adequate opportunity to

challenge the court's jurisdiction.” National Farmers, 471 U.S. at 857, 105 S.Ct.

2447. In addition, (4) where it is clear that the tribal court lacks jurisdiction and that

judicial proceedings would serve “no purpose other than delay,” a federal court may

excuse exhaustion. Nevada v. Hicks, 533 U.S. at 369, 121 S.Ct. 2304. [footnote

omitted].” Thlopthlocco, 762 F.3d at 1238.

United Planners asserted the Nation’s Court lacked jurisdiction and the

exhaustion requirement would serve no purpose other than delay and that

Defendants’ actions constituted harassment and was motivated by bad faith. The

District Court, acknowledging that “there is reason to doubt that the Tribal

Defendants will ultimately prevail and United Planner’s {sic} frustration with the

process is understandable,” [Aplt. Appx. 259] erred in not determining that one or

both of the exceptions applied.

A. Exhaustion is not required because the lack of Nation’s
Court jurisdiction in the 2014 Tribal Court Action is
clear and exhaustion would serve no purpose but delay.

“As a prudential rule based on comity, the exhaustion rule is not without

exception.” Crowe, 640 F.3d at 1150; see also Burrell v. Armijo, 456 F.3d 1159,

1168 (10th Cir. 2006) (listing exceptions to exhaustion rule). Comity does not

require tribal exhaustion because, as the Nation’s Supreme Court has determined,
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the Nation’s Court does not have jurisdiction to consider the 2014 Tribal Court

Action.

As this Court has found, the ordinary rule of exhaustion of tribal court

remedies does not apply where the lack of tribal court jurisdiction is clear. Crowe,

640 F.3d at 1150 (“exhaustion is not required if it is clear that the tribal court lacks

jurisdiction, such that the exhaustion requirement would serve no purpose other

than delay.” (internal quotations omitted)). In Crowe, this Court analyzed the

tribal court’s jurisdiction over the non-tribal member plaintiff, and found it lacking.

Id. at 1150-53. This Court found that, in the absence of any compelling argument

establishing tribal court jurisdiction, “the exhaustion requirement would serve no

purpose, and there is no need to require further tribal court litigation before the

exercise of federal jurisdiction in this case.” Id. at 1153.

The same is true here. Despite Defendants’ protestations to the contrary, in

this case the Nation’s Supreme Court has made a final determination concerning

the Nation’s Court’s jurisdiction over any action arising from the account

agreements, holding specifically that “any dispute arising under the broker

agreements between the parties should be adjudicated in arbitration.” Aplt. Appx.

19-20 (emphasis added). The Nation’s Supreme Court went on to say that “the

Nation may pursue its claims in arbitration if it so chooses to adjudicate its claim

Appellate Case: 15-6117     Document: 01019486047     Date Filed: 09/04/2015     Page: 43     



37

against [United Planners], but it may not proceed with its case in the District

Court or any other court.” Id. at 28 (emphasis added).

Further, unlike Thlopthlocco, where the Tenth Circuit agreed with the

District Court determination that tribal remedies had not been exhausted because

the tribal Supreme Court had not reached a final decision over its jurisdiction, in

the present case the Nation’s Supreme Court has reached a final decision

concerning the jurisdiction of the Nation’s District Court to proceed with any

action brought by Defendants arising from the agreements between the parties. As

a result, tribal exhaustion would serve no purpose and therefor does not apply. See

Crowe, 640 F.3d at 1153; Strate, 520 U.S. at 459; Nevada, 533 U.S. at 359-360.

B. Exhaustion is not required because the Nation’s and the
Nation’s Court’s actions constitute harassment and are
motivated by bad faith.

Even if the Nation could make a claim for jurisdiction with the Nation’s

Courts, which it cannot as noted above, the District Court still erred in requiring

exhaustion because the Nation has acted in bad faith from the moment the Nation’s

Supreme Court ruled arbitration was the only venue available to the Nation for

resolution of its dispute with United Planners and the Nation’s Court is now

involved. “We do not suggest that exhaustion would be required where an

assertion of tribal jurisdiction ‘is motivated by a desire to harass or is conducted in
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bad faith.’” National Farmers, 471 U.S. at 856 n. 21 (citing Juidice v. Vail, 430

U.S. 327, 338 (1977)).

This Court has determined that a “party alleging bias . . . on the part of the

tribal court [is required] to litigate these issues in tribal court.” Bank of Oklahoma,

972 F.2d at 1171, citing Iowa Mutual, 480 U.S. at 19. But such litigation should

not be required when either (1) the tribal court is hearing the same claim that was

previously litigated before it or (2) the tribe’s highest court has ruled that the tribal

court does not have subject matter or personal jurisdiction. Both events are present

here and District Court erred in not finding that the Nation and the Nation’s Court

are not proceeding in bad faith.

The District Court considered United Planners assertions of harassment and

bad faith against Defendants and concluded:

While there is reason to doubt that the Tribal Defendants will
ultimately prevail and United Planner’s {sic} frustration with the
process is understandable,7 the court cannot, on the present record,
conclude the Tribal Defendants’ position is plainly in bad faith.

7 It is difficult to square the Tribal Defendants’ current argument as
to resort to the courts with the Nation’s Supreme Court’s substantive
decision, and their effort to turn dismissal of the arbitration into an
affirmative grant of a right to further court action seems particularly
strained.

Aplt. Appx. 259 (emphasis added).

Despite evidencing strong concerns about the motivation of the Nation, the

District Court did not find bad faith. The District Court erred in not finding an
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exception to the exhaustion requirement because of the actions of the Nation that

have been adopted by the Nation’s Court. As set out hereafter, bad faith is self-

evident.

The last account agreement executed between the parties contained an

“Arbitration Agreement” that provided “[a]ll parties to this agreement are giving

up the right to sue each other in court, including the right to a trial by jury.” Aplt.

Appx. 9. Despite the agreement to arbitrate all disputes and the waiver of

exhaustion of rights to sue in court, the Nation brought the 2011 Tribal Court

Action. Id. at 51-54. When the Nation’s Court refused to compel arbitration

consistent with the agreements between the parties, United Planners appealed to

the Nation’s Supreme Court which subsequently found:

[T]he central issue before this Court is: which forum, if any, is the
appropriate forum to adjudicate the Nation’s claims against Broker.
For the reasons provided below, we decide that the Nation, if it wishes
to pursue any arbitrable [footnote omitted] claims it may have against
Broker, must seek to adjudicate such claims in arbitration and not in
the Nation’s courts or any other judicial forum, as required by the
parties’ agreements.

Id. at 19.

The Nation’s Supreme Court decision was issued on September 26, 2013.

On October 8, 2013, the Nation filed its Motion to Modify Order with the Nation’s

Supreme Court. See Id. at 192-195. On the same day as the motion to modify was
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filed, the Nation filed with FINRA11 a Motion to Dismiss Under FINRA Rule

12206(a) which authorizes dismissal of claims that are more than six years old at

the time the demand for arbitration is filed. See Id. at 183-186. In that motion, the

Nation stated it was seeking damages for actions taken by United Planners on 34

separate accounts which were all closed prior to 2004. Id. at 184-185. Up to the

point of filing this motion, the Nation had continually asserted that its claims

“continued until 2006.” Id. at 37. The Nation had to abandon that assertion to

pursue its motion to dismiss.

Even though the Nation had filed its motion to dismiss, it still had not

executed a Submission Agreement and submitted to the jurisdiction of FINRA.

The Nation could have notified FINRA that the claims were more than eight years

old and that the Nation was therefore choosing to not file a Submission Agreement.

But the Nation finally, after FINRA threatened to close the proceeding, executed

the Submission Agreement submitting to the FINRA process. Id. at 40-42.

The Nation submitted to the arbitration proceedings knowing that “[t]here is

absolutely no possible event or occurrence occurring within six years of the []

11 United Planners had filed United Planners filed the “FINRA Arbitration
Submission Agreement” and executed it on behalf of the Nation as authorized
under the arbitration agreements on February 22, 2012. See Id. at 33-35. At the
time the Nation filed this motion to dismiss, the Nation had not executed and filed
a Submission Agreement and United Planners had not filed an Answering
Statement. FINRA Rule 12504(a)(2) provides that motions to dismiss may only be
filed after an answer is filed.
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Statement of Claim.” Id. at 183. Despite this admission, the Nation engaged in the

process of appointing arbitrators for the sole purpose of asserting the Motion to

Dismiss. Having submitted to the FINRA process on March 7, 2014, the Nation

could have withdrawn its admittedly old claim at any time with or without

prejudice before United Planners filed its answer on May 5, 2014. See FINRA

Rule 12702(a).12 Even after United Planners filed its answer, the Nation could

have withdrawn the purported outdated claim with prejudice [See FINRA Rule

12702(a)] which is precisely the same relief the Nation sought with the FINRA

Rule 12206(a) motion to dismiss based upon timeliness of their own claim.

Yet with all these opportunities to either not submit to the arbitration process

or to withdraw from the proceedings on their own motions, the Nation pursued its

motion to dismiss the arbitration proceedings. The reason was obvious. On April

14, 2014, the Nation’s Supreme Court denied the Nation’s motion to modify. See

Id. at 30-31. The Nation—determined that the dispute between the parties would

be litigated in no forum other than the Nation’s Court regardless of what the

Nation’s Supreme Court had rule—had no choice except to proceed, not to

arbitrate the merits of its case but, with a scheme13 to avoid arbitration by having

the proceedings dismissed on the Nation’s own motion.

12 A copy of FINRA Rule 12702 is attached to Appellant’s Brief as Exhibit 4.
13 It was definitely a scheme. FINRA Rule 12206(c) provides that the “six-year
time limit on the submission of claims [does not] apply to any claim that is directed
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The FINRA arbitration panel granted the Nation’s motion to dismiss on

October 21, 2014. Id. at 43-50. The very next day, the Nation filed the 2014

Tribal Court Action. See Id. at 187-191. The new Complaint deleted the reference

to the relationship between the parties “continuing until 2006” but other than that,

and a new section detailing “Procedural History,” it was the same complaint as

filed in the 2011 Tribal Court Action. Id. In the “Procedural History,” the Nation

was less than forthcoming. It did correctly state that the Nation’s Supreme Court

held that if Nation “wish[ed] to pursue their claims that should be done through

arbitration.” Id. at 188, ¶13. But the Nation went on to plead that “the claims are

not eligible for arbitration pursuant to FINRA Rule 12206(a) [footnote omitted]

and dismissed the arbitration.” Id. at 189, ¶15. The Nation did not state that the

arbitration proceedings were dismissed pursuant to a motion filed by the Nation.

Finally, the Nation states that “FINRA Rule 12206(a) does not prohibit pursuit of

dismissed claims in court.” Id. at 189, ¶16. The Nation does not state in its

pleadings, as the District Court mentioned in its order, that 12206(b) provides that

“By filing a motion to dismiss a claim under this rule, the moving party agrees that

if the panel dismisses a claim under this rule, the non-moving party may withdraw

to arbitration by a court of competent jurisdiction upon request of a member or
associated person.” Id. at 78. United Planners pointed this out to the District
Court in the case below. Id. at 226, fn. 4. While United Planners takes no position
on whether this provision would have allowed the Nation to pursue its admittedly
old claims in the FINRA proceedings, the fact is that the Nation never argued or
brought this provision to the attention of the arbitration panel.
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any remaining related claims without prejudice and may pursue all of the claims

in court.”14 The Nation was the moving party. Even the FINRA rules upon which

Nation relies would authorize only the non-moving party to proceed to the courts.

Finally, the Nation itself brings together all the reasons for all the bad acts

encompassed in this scheme and explains why it continues to harass United

Planners, when in the last paragraph of the “Procedural History,” the Nation pleads

that “[t]he Nation and Housing are sovereign; no statute of limitations bars their

pursuit of claims against United Planners in the Sac and Fox District Court.” Id. at

189, ¶17. Of the 34 accounts that the Nation now claims forms the basis of their

2014 Tribal Court Action, all but three15 were closed on or prior to August 6, 2002.

Id. at 184-185. The 2011 Tribal Court Action was initiated eight and a half years

after these accounts were closed. In any forum but the tribal court forum, the

statute of limitations would have already run.

The Nation’s Court has adopted the actions of the Nation. The Nation’s

Court pleads in its motion to dismiss that the current case “involves new issues that

14 Of course, as United Planners pointed out in its brief [Aplt. Appx. 176], the
language does not confer jurisdiction upon a court that it would not otherwise
have. There must still be subject matter and/or personal jurisdiction. The Nation’s
Supreme Court had already determined that the dispute had to be pursued in
arbitration under the agreement. The District Court also opined that the Nation’s
“effort to turn dismissal of the arbitration into an affirmative grant of a right to
further court action seems particularly strained.” Aplt. Appx. 259, fn. 7. And, as
set forth elsewhere in this brief, there is no issue that United Planners has
consented to the jurisdiction of the Nation’s Court in the 2014 Tribal Court Action.
15 The remaining three were closed on September 1, 2004.
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were not present in the prior adjudication.” Aplt. Appx. 123 (emphasis by

Nation’s Court). It then proceeds to frame the issue it would consider if the 2014

Tribal Court Action continues, to-wit: “the issue is an interpretation of a

contractual arbitration clause, and whether it is enforceable.” Id. at 121. Finally, it

states that the interpretation of the arbitration clause must “be heard not only in the

tribal trial court, but also that it must be pursued through all tribal appellate

courts.” Id. at 122. How many times must United Planners go through the

process? The Nation’s Supreme Court has interpreted the arbitration clause to

which the Nation’s Court is referring and determined that it is enforceable against

the Nation. The Nation’s Supreme Court has determined (as quoted throughout

this brief) that the arbitration provision precludes judicial remedies. See Id. at 27

(The Nation’s Supreme Court held “the broker agreements do preclude the claims

from being adjudicated in a judicial forum.”) Yet the Nation’s Court draws a

roadmap in its brief that has United Planners going through the same process

again. This is harassment and proceeding in bad faith.

The District Court concluded “there is reason to doubt that the Tribal

Defendants will ultimately prevail and United Planner’s {sic} frustration with the

process is understandable.” Id. at 259. But the District Court stopped short of

finding that United Planners had exhausted its tribal court remedies or that

Defendants actions created an exception to the exhaustion doctrine. The District
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Court erred and this Court should reverse the District Court’s decision granting

Defendants’ motions to dismiss with instructions that United Planners has

exhausted its tribal court remedies or has demonstrated the application of an

exception to the exhaustion of tribal court remedies requirement.

PROPOSITION III: Should this Court require exhaustion, this
Court should issue an order on remand directing the District
Court to enter an order of abatement of the District Court action
pending exhaustion instead of a dismissal pending exhaustion.

“While the tribal exhaustion rule is generally ‘an inflexible bar to

consideration of the merits of the petition by the federal court,’ Texaco, 5 F.3d at

1378, it does not preclude abating consideration of the merits until the tribal court

has ruled. See 186 A.L.R. Fed. 27, *2a (“A court has the discretion to either

dismiss or stay proceedings in such matters pending tribal court exhaustion.”).”

Thlothloppco, 762 F.3d at 1241. Should this Court require exhaustion, this matter

should be remanded to the District Court with instructions to hold the case in

abeyance pending the Nation’s Court determination on jurisdiction. Unless the case

is held in abatement, United Planners will be exposed to unnecessary expense of

defending the 2014 Tribal Court Action in the Nation’s Court.

The District Court opined in its Order that:

 “If the Tribal Defendants’ 2014 claims are really different from the

2011 claims by reason of the non-availability of the arbitration forum

(and hence arguably outside the scope of the supreme court’s prior
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substantive determination), it is unclear what United Planners may

have done in the 2014 litigation (as opposed to the 2011 litigation)

which might arguably be a basis for the exercise of tribal court

jurisdiction over it.” Aplt. Appx. 258, fn. 6.

 “It is difficult to square the Tribal Defendants’ current argument as to

resort to the courts with the Nation’s Supreme Court’s substantive

decision, and their effort to turn dismissal of the arbitration into an

affirmative grant of a right to further court action seems particularly

strained.” Aplt. Appx. 259, fn. 7.

 “[T]here is reason to doubt that the Tribal Defendants will ultimately

prevail.” Aplt. Appx. 259.

The tribal exhaustion rule “is prudential, rather than jurisdictional.”

Thlopthlocco, 762 F.3d at 1241, quoting Gaming World Int'l, Ltd. v. White Earth

Band of Chippewa Indians, 317 F.3d 840, 849 (8th Cir.2003). As this Court has

stated, “Comity considerations inherent in federal-tribal litigation compel us to

assess whether we must abate this federal action in order to permit [the plaintiff] to

exhaust its jurisdictional claims in the [tribal] courts.” Crowe, 640 F.3d at 1149.

The District Court expressed very real concerns that the Nation’s Court could

exercise jurisdiction in this matter. This is a case where the District Court, if this

Court does not grant the relief requested by United Planners, should hold the
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matter in abeyance so that it may review, if necessary, any decision by the Nation’s

Court that it can exercise jurisdiction over United Planners. Such review should be

conducted prior to United Planners being subjected to the time and expense of

defending the 2014 Tribal Court Action on the merits. See e.g. Seneca-Cayuga

Tribe of Okla. v. State of Okla. ex rel. Thompson, 874 f.2d 709, 716 (10th Cir.,

1989); See also Crowe & Dunlevy, P.C. v. Stidham, 609 F.Supp.2d 1211, 1222

(N.D. Okla. 2009) (Court granted injunction based on “the fact that there is a

significant risk that Crowe will be forced to expend unnecessary time, money, and

effort litigating the issue of their fees in the Muscogee Nation District Court—a

court which likely does not have jurisdiction over it.”), affirmed Crowe, 640 F.3d

1140.

Abatement until the Nation’s Court considers the question of jurisdiction

over United Planners is consistent with the District Court’s order in which it stated,

“Recognizing that ‘the tribal exhaustion rule is grounded in the federal policy

supporting tribal self-government,’ [citation omitted] the court concludes the

doctrine applies in this case to allow the Tribal Court to first address the matter

of its own jurisdiction.” Aplt. Appx. 259 (emphasis added). United Planners

should have the right to have federal court review of any decision made by the

Nation’s Court which purports to exercise jurisdiction over United Planners.
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Even if the review is not conducted until after the merits, which should not

be the case here, “[a]batement will enable the district court to exercise its

jurisdiction on the merits after exhaustion in tribal court regardless of the outcome

there.” Thlopthlocco, 762 F.3d at 1241.

CONCLUSION

For these reasons, the District Court erred in granting the Nation’s and

Nation’s Court’s motion to dismiss for the reasons that United Planners had failed

to exhaust its tribal court remedies or had not demonstrated an exception to the

tribal court exhaustion requirement. This Court should reverse the District Court’s

grant of the motions to dismiss and instruct the District Court to reconsider these

issues consistent with this Court’s guidance. In the alternative, if this Court does

not reverse the District Court’s Order, the District Court should be instructed to

hold United Planners case in abeyance until such time as the tribal court rules on

its subject matter jurisdiction over the Nation’s claim and its personal jurisdiction

over United Planners.
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STATEMENT REGARDING ORAL ARGUMENT

Appellants request oral argument in this case. With the complexity and

novelty of the issues involved, oral argument would help materially advance this

appeal by providing this Court the opportunity to focus and clarify the issues that

concern it the most.
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