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(1) 

 The Office of Hawaiian Affairs (OHA) appellees submit this supple-

mental brief in response to the Court’s order of May 10, 2016, requesting 

that the parties update the Court on recent developments and address how 

those developments bear on the mootness issues that the parties have 

briefed. 

 As set forth in OHA’s principal brief, this appeal is moot because the 

election for delegates that appellants were challenging was canceled in De-

cember 2015.  In response to that cancellation, appellants have sought to 

keep this appeal alive by making ever-shifting requests for relief, wholly un-

tethered to the proceedings in the district court.  If it were possible for this 

appeal to become even more moot, however, recent developments confirm 

the appeal’s mootness.  Most significantly, Na‘i Aupuni, the only appellee 

that might have held a ratification referendum, recently announced that it 

would not hold a referendum and in fact has dissolved as an entity.  As a re-

sult, while Native Hawaiian nation-building efforts and a potential ratifica-

tion process are presently the subject of private fund-raising activity by a 

group of Native Hawaiians as discussed below, this appeal is unquestionably 

moot. 

STATEMENT 

1. On February 26, 2016, participants in a four-week meeting con-

vened by Na‘i Aupuni adopted a proposed constitution for a Native Hawaiian 
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self-governing entity by a vote of 88-30 (with one abstention).  See Timothy 

Hurley, Native Hawaiian Convention Adopts Constitution, Honolulu Star-

Advertiser (Feb. 26, 2016); Appellants’ Notice of Subsequent Facts, Dkt. No. 

90 (attaching proposed constitution).  The document sets forth the form and 

functions of a potential Native Hawaiian self-governing entity; it does not 

purport to create legal rights or obligations for individuals who are not affi-

liated with the self-governing entity.  As explained in OHA’s principal brief, 

even if Native Hawaiians ratified the proposed constitution, a Native Ha-

waiian self-governing entity would have no official legal status unless it is 

recognized by the federal or state government.  See OHA Br. 7.1 

 2. On March 16, 2016, Na‘i Aupuni announced that it would not con-

duct a ratification referendum for the proposed constitution.  Na‘i Aupuni, 

News Release, Na‘i Aupuni Decides Not To Pursue Ratification Vote (Mar. 

16, 2016) <tinyurl.com/ratificationvote> (News Release); Timothy Hurley, 

Na‘i Aupuni Will Not Fund Ratification, Honolulu Star-Advertiser (Mar. 

17, 2016) (Na‘i Aupuni Will Not Fund Ratification); Audrey McAvoy, Na-

tive Hawaiian Group Won’t Hold Vote To Ratify Constitution, Associated 

Press (Mar. 17, 2016).  Na‘i Aupuni explained that “the ‘aha participants, who 

represent a diverse and multigenerational cross section of  .   .   .  Native Ha-

waiian leaders  .   .   .  , or a similarly broad-based group, would be the entity 

                                                 
1 All citations to prior briefing refer to briefs filed in No. 15-17134. 
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to best advance the ratification vote and conduct the important process of 

educating our communities about the constitution.”  News Release 1-2.  Na‘i 

Aupuni further announced that it would return any remaining grant funds to 

OHA.  Id. 

Most significantly, on April 14, 2016, Na‘i Aupuni filed articles of disso-

lution with the Hawaii Department of Commerce and Consumer Affairs.  See 

Haw. Dep’t of Commerce & Consumer Affairs, Business Registration Divi-

sion, Na‘i Aupuni (last visited May 17, 2016) <tinyurl.com/naidissolution>; 

Na‘i Aupuni Notice To Creditors, Honolulu Star-Advertiser (Apr. 22, 2016).  

Under Hawaii law, Na‘i Aupuni’s activities are now limited to winding up its 

affairs.  See Haw. Rev. Stat. § 414D-245(a).  In other words, Na‘i Aupuni will 

not—and cannot—conduct any ratification referendum relating to the pro-

posed constitution. 

3. A number of individuals who attended the February meeting are 

apparently organizing a separate movement, which they refer to on their 

website as Aloha Lāhui (“Beloved Nation”), to support Native Hawaiian self-

determination.  See Chad Blair, Na‘i Aupuni Won’t Pursue Vote On Native 

Hawaiian Constitution, Honolulu Civil Beat (Mar. 17, 2016); Na‘i Aupuni 

Will Not Fund Ratification, supra; Aloha Lāhui website (last visited May 17, 

2016) <www.alohalahui.com>.  According to their website, the Aloha Lāhui 

group aims to raise $2 million, inter alia, to organize an election in which Na-
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tive Hawaiians will decide whether to ratify the proposed constitution, in-

cluding funds to “cover  .   .   .  voter registration and ancestry confirmation.”  

Aloha Lāhui website (last visited May 17, 2016) <www.alohalahui.com/faqs-

1>.  The group further states that it intends to rely on private donations, and 

its website contains an invitation for interested persons to make donations in 

support of the group’s efforts.  Id. 

OHA is not affiliated with Aloha Lāhui or involved in its fundraising ef-

forts.  As a result, OHA does not know how close the individuals supporting 

Aloha Lāhui are to their fundraising goal or what their timeline might be for 

holding any ratification referendum.  OHA also does not know the extent to 

which the group intends to use the list of Native Hawaiians prepared by the 

Native Hawaiian Roll Commission in determining who is eligible to vote in 

any potential referendum. 

4. As explained in OHA’s principal brief, the Department of the In-

terior has proposed a rule setting out a process for reestablishing a formal 

government-to-government relationship with a Native Hawaiian self-

governing entity.  See OHA Br. 5.  As of the filing of this supplemental brief, 

no final rule has yet been published. 

ARGUMENT 

 This appeal has been moot ever since Na‘i Aupuni canceled the election 

for delegates in December 2015.  As the district court explained in reviewing 
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the merits of the case below, “the only question” before it was the legality of 

“this particular private election”:  i.e., the now-canceled election of delegates 

to what was to be a convention facilitated by Na‘i Aupuni.  E.R. 67.  Accor-

dingly, when appellants appealed, the only issue before this Court was 

whether the district court abused its discretion in refusing to enjoin that 

election.  See OHA Br. 18-19.  When Na‘i Aupuni canceled the election, there 

was no meaningful relief for this Court to give, mooting the appeal.  See 

Watkins v. Mabus, 502 U.S. 954, 954-955 (1991). 

 Ever since that cancellation, appellants have been shooting at new tar-

gets, untethered either to any argument they made before the district court 

or to any evidence in the record.  In their opening brief before this Court, 

appellants asked that the Court prevent appellees from “sending” to a meet-

ing the individuals who had previously chosen to stand for the now-canceled 

election, or from relying on the roll created under Act 195 to “select” dele-

gates for that meeting.  See Br. 55.  Of course, the very fact that appellants so 

altered their focus was further proof of what was already clear—namely, that 

the appeal was moot because “the activities sought to be enjoined already 

ha[d] occurred.”  Foster v. Carson, 347 F.3d 742, 746 (9th Cir. 2003) (internal 

quotation marks and citation omitted); see OHA Br. 17-29.  The Court need 

look no further to find this appeal moot.   
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 When the meeting was itself completed during the briefing of this ap-

peal, appellants shifted the relief they sought yet again.  In their reply brief, 

they asked this Court to enjoin the use of the roll in an undefined and specul-

ative future “ratification referendum or election” that, they asserted, appel-

lees intended to or were likely to hold.  See Reply Br. 5, 12, 28.  As it turns 

out, however, that is not what has happened:  Na‘i Aupuni, whose potential 

facilitation of such an election was the focus of appellants’ assertions, has dis-

claimed any plan to conduct a ratification referendum and has in fact dis-

solved.  See pp. 2-3, supra.  Planning for a ratification effort is now being 

supported by the private Aloha Lāhui group, which is not a party to this ap-

peal.  See pp. 3-4, supra.  There thus is no “actual or live controversy” be-

tween the parties regarding a ratification referendum.  Cook Inlet Treaty 

Tribes v. Shalala, 166 F.3d 986, 989 (9th Cir. 1999).  

 Further, whether a ratification referendum will even occur remains 

speculative.  No ratification referendum is currently scheduled, and there is 

no information in the record (or on the Aloha Lāhui website) that provides 

any certainty as to whether such a referendum will in fact take place (much 

less how and when it will occur).  “[A] mere possibility that something might 

happen is too remote to keep alive a case as an active controversy.”  Foster, 

347 F.3d at 748. 
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 What is certain, however, is that the election that appellants described 

and challenged in the underlying district court proceedings was canceled five 

months ago.  Any future—and as yet undescribed—ratification vote will be 

facilitated by a different group or entity from the one that has been the sub-

ject of appellants’ challenge, and will take place in a fundamentally different 

context since the originally challenged election was canceled.  Because “the 

facts and circumstances supporting the preliminary injunction application 

have materially changed,” the “appeal is moot.”  Solomon v. Bank of Ameri-

ca Home Loans, 440 Fed. Appx. 574, 574 (9th Cir. 2011).  Further, because 

the group that is currently seeking to facilitate any future ratification vote is 

not even a party to this appeal, the appeal is moot because “there is no longer 

a possibility that an appellant can obtain relief for his claim.”  Foster, 347 

F.3d at 745 (internal quotation marks and citation omitted). 

 To an even greater extent than when the parties filed their merits 

briefs, deciding this appeal would also require the Court to make new factual 

findings and to decide new legal issues on appeal.  The factual record devel-

oped in the district court about Na‘i Aupuni is of marginal relevance now that 

Na‘i Aupuni has dissolved, and the evidence about OHA and the State’s in-

volvement in and funding of the now-canceled election likewise is not rele-

vant to the current facts.  To decide appellants’ request for a preliminary in-

junction, this Court would have to examine whether an as-yet undescribed 
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ratification referendum would constitute a state election subject to the Fif-

teenth Amendment, and whether any unknown entity that would conduct the 

ratification referendum is a state actor subject to the Fourteenth and Fif-

teenth Amendment and Voting Rights Act.  Such an inquiry would be im-

possible at this stage, given that the contours of the election are undecided 

and the entity that will conduct the election (if any) is unknown.  Even if such 

an inquiry were possible, this Court is not the proper venue for a determina-

tion of these issues in the first instance. 

 The recent dissolution of Na‘i Aupuni also further weakens appellants’ 

claim that they are entitled to invoke the “voluntary cessation” and “capable 

of repetition” exceptions to the mootness doctrine.  Even assuming that a 

speculative and privately held ratification vote (rather than the now-canceled 

election for delegates) were properly the subject of this appeal, Na‘i Aupuni 

is legally incapable of conducting an election now that it has filed articles of 

dissolution.  See p. 3, supra.  It is thus “absolutely clear” that the challenged 

behavior will not be repeated.  Friends of the Earth, Inc. v. Laidlaw Envi-

ronmental Services (TOC), Inc., 528 U.S. 167, 189 (2000) (internal quotation 

marks and citation omitted).  The evading-review prong of the “capable of 

repetition” exception also remains unmet, because no future ratification refe-

rendum is presently scheduled, with the result that appellants would have 

more than enough time to obtain judicial review of any such election.  See 
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Doe v. Madison School District No. 321, 177 F.3d 789, 798 (9th Cir. 1999) (en 

banc).  And the uncertainty about any future election forecloses application 

of the “voluntary cessation” exception, because “the nature and effect” of the 

election “cannot yet be assessed.”  Oregon Natural Resources Council, Inc. 

v. Grossarth, 979 F.2d 1377, 1379 (9th Cir. 1992). 

 In sum, “there is no longer a live controversy” here, and “the injunctive 

relief [appellants] sought is no longer available,” making this appeal moot.  

Seven Words LLC v. Network Solutions, 260 F.3d 1089, 1095 (9th Cir. 2001).  

The delegate election appellants originally sought to enjoin through a prelim-

inary injunction has been canceled; the meeting they then sought to enjoin 

has been completed; and the entity they then sought to enjoin from holding a 

ratification referendum has disclaimed any intent to hold such a referendum 

and has dissolved.  There is no planned ratification referendum that this 

Court could enjoin, much less one planned by any of the entities who are par-

ties to this appeal.  Nor is there an existing entity planning to hold such a re-

ferendum against which the Court could issue such an injunction.  This ap-

peal is therefore moot, and it should be dismissed. 
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Respectfully submitted, 
 
s/Kannon K. Shanmugam  

ROBERT G. KLEIN    KANNON K. SHANMUGAM 
MCCORRISTON MILLER MUKAI   ELLEN E. OBERWETTER 

MACKINNON LLP ELI S. SCHLAM 
Five Waterfront Plaza, Fourth Floor MASHA G. HANSFORD 
500 Ala Moana Boulevard WILLIAMS & CONNOLLY LLP 
Honolulu, HI 96813  725 Twelfth Street, N.W. 
  Washington, DC 20005 

  (202) 434-5000 
 

MAY 17, 2016 
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