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ANSWERING BRIEF OF DEFENDANTS-APPELLEES 
THE OFFICE OF HAWAIIAN AFFAIRS 

I. INTRODUCTION 

This appeal is moot and meritless.  Appellants-Proposed Intervenors Samuel 

L. Kealoha, Jr., Virgil E. Day, Josiah L. Hoohuli, Patrick L. Kahawaiolaa, and 

Melvin Hoomanawanui (collectively, “Appellants”) are appealing the denial of 

their motion to intervene into the underlying lawsuit, which seeks to prevent The 

Naʻi Aupuni Foundation (“Naʻi Aupuni”), a private non-profit organization, from 

holding an election to determine participants in a convention where issues relating 

to Native Hawaiian self-determination would be discussed.  Appellants’ motion, 

filed on September 25, 2015, demanded intervention to protect their purported 

interests under the Equal Protection Clause of the Fourteenth Amendment and the 

public lands trust established in Section 5(f) of the Hawaiʻi Admission Act.  

Appellants seek to file a crossclaim “seeking declaratory relief that the 

establishment of [a Hawaiian governmental] entity without a blood quantum is a 

violation of [Appellants’] rights to equal protection, under the Fourteenth 

Amendment and Indian Reorganization Act[.]  . . . The proposed crossclaim also 

seeks declaratory relief that all income and proceeds from the trust established by 

[Section] 5(f) of the Hawaiʻi Admission Act expended for the election and 

convention was in violation of the terms of the trust, and recovery of any funds 

already expended.”  Opening Brief 8-9.   
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These claims were premature when made and are now moot.  While this 

appeal was pending, Naʻi Aupuni terminated its election of delegates, the 

convention began and concluded, and Naʻi Aupuni thereafter ceased further 

facilitation of Native Hawaiian self-determination.  No governmental entity was 

formed—let alone a Hawaiian governmental entity without a blood quantum—and 

Naʻi Aupuni has decided not to hold a ratification vote for any governing 

documents produced at the convention.  Accordingly, this Court cannot provide 

Appellants with their requested relief, and their participation in this lawsuit is thus 

extraneous.   

Nevertheless, even if Appellants could overcome their mootness issues, the 

district court correctly denied the motion to intervene because Appellants do not 

have a significantly protectable interest in the underlying case.  The district court 

correctly found that Appellants failed to meet the elements for intervention and its 

denial of Appellants’ motion should thus be affirmed.   

II. STATEMENT OF JURISDICTION 

OHA agrees with Appellants as to the basis for subject matter jurisdiction in 

the District Court, the appealability of the District Court’s order, and the timeliness 

of the appeal.  Nevertheless, this Court lacks jurisdiction because the appeal is 

moot.  See Foster v. Carson, 347 F.3d 742, 745 (9th Cir. 2003).   
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III. STATEMENT OF THE ISSUES 

• Whether the appeal is moot because this Court cannot grant 

Appellants the relief they seek within the context of this case. 

• Whether the District Court properly denied the motion to intervene 

when Appellants failed to demonstrate a significantly protectable interest, failed to 

demonstrate impairment of their ability to protect that interest, and failed to show 

that their interests were not adequately represented by the existing parties in this 

case. 

IV. STATEMENT OF THE CASE 

A. BACKGROUND 

1. Native Hawaiians and the Kingdom of Hawaiʻi 

Native Hawaiians are the descendants of the indigenous people who founded 

the sovereign Hawaiian Kingdom.  Hawaii Revised Statutes (“HRS”) § 10-2.  In 

1893, a group of non-Hawaiians, aided by the United States military, overthrew the 

Hawaiian Kingdom.  See Joint Resolution to Acknowledge the 100th Anniversary 

of the January 17, 1893 Overthrow of the Kingdom of Hawaiʻi, Pub. L. No. 103-

150, 107 Stat. 1510 (1993).  In 1898, the United States annexed Hawaiʻi and 

required the Republic of Hawaiʻi to cede all former Crown, government, and 

public lands to the United States.  See id.
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2. Hawaiʻi Admission Act 

In 1959, when Congress admitted Hawaiʻi into the Union, it conferred upon 

the State a portion of the federal government’s trust responsibility to native 

Hawaiians.1 See 20 U.S.C. § 7512(12)(C).  It also required the State to administer 

in trust 1.2 million acres of the ceded lands for five purposes, which included “the 

betterment of the conditions of native Hawaiians, as defined in the Hawaiian 

Homes Commission Act, as amended[.]”  Act to Provide for the Admission of the 

State of Hawaiʻi into the Union (“Admission Act”), Pub. L. No. 86-3, 73 Stat. 4 

(1959).   

3. The Office of Hawaiian Affairs 

In 1978, following a constitutional convention, the State of Hawaiʻi 

proposed and adopted constitutional amendments that “expressly and 

fundamentally changed the State’s objectives with regard to the [Section] 5(f) 

public land trust.”  Kealoha v. Machado, 131 Hawaiʻi 62, 65-66 (citing Haw. 

Const. Art. XII, § 4-6).  These amendments included Article XII, Section 5, which 

“established the Office of Hawaiian Affairs [(“OHA”)], and directed that it ‘hold 

title to all the real and personal property now or hereafter set aside or conveyed to 

1  In this brief, the term “native Hawaiian” refers to “any descendant of not 
less than one-half part of the blood of the races inhabiting the Hawaiian Islands 
previous to 1778.”  Hawaiian Homes Commission Act, Pub. L. No. 67-34, 42 Stat. 
108 § 201(a) (1921) (“HHCA”).  The terms “Hawaiian” or “Native Hawaiian” 
refer to any descendant of the indigenous peoples of the islands of Hawaiʻi, 
regardless of proportional ancestry.  See HRS § 10-2.   
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it which shall be held in trust for native Hawaiians and Hawaiians.’”  Kealoha v. 

Machado, 131 Hawaiʻi 62, 65-66 (citing Haw. Const. Art. XII, § 5).  OHA 

manages the revenue from the Section 5(f) trust to advocate for and improve the 

conditions of Native Hawaiians.   

OHA’s advocacy includes efforts in Native Hawaiian self-governance.  See

Governance, OFFICE OF HAWAIIAN AFFAIRS http://www.oha.org/governance 

(last visited April 12, 2016).  One of OHA’s key goals is to facilitate a process that 

gives Native Hawaiians the opportunity to reorganize a government that reaffirms 

Native Hawaiians as a political rather than a racial group and that provides Native 

Hawaiians with greater control over their destiny.  See id.

4. Act 195 

In 2011, in an effort to assist Native Hawaiians’ in reorganizing a self-

governing entity, the Hawaiʻi Legislature passed Act 195.  See 2011 Haw. Sess. 

Laws Act 195 (S.B. 1520), codified at HRS §§ 10H to 10H-9.  Act 195 established 

a roll commission, whose sole responsibility is to “[p]repar[e] and maintain[] a roll 

of qualified Native Hawaiians” and to “[c]ertify[] that the individuals on the 

roll . . . meet the definition of qualified Native Hawaiians.”  HRS § 10H-3(a).  Act 

195 defined a “qualified Native Hawaiian” as an individual, eighteen years-old or 

older, who certified that he or she (1) is a “descendant of the aboriginal peoples 

who, prior to 1778, occupied and exercised sovereignty over the Hawaiian islands, 
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the area that now constitutes the State of Hawaii,” and (2) has “maintained a 

significant cultural, social, or civic connection to the Native Hawaiian community 

and wishes to participate in the organization of the Native Hawaiian governing 

entity.”  HRS § 10H-3(a)(2)(B).  In 2013, Act 77 amended Act 195 to precertify 

registrants from other Native Hawaiian databases.  See 2013 Haw. Sess. Laws 

Act 77 (H.B. 785), codified at HRS § 10H-3(a)(2).

5. Naʻi Aupuni 

On December 23, 2014, Naʻi Aupuni, a non-profit corporation comprised of 

Native Hawaiian directors, formed to organize a process for Native Hawaiians to 

further self-governance and self-determination.  Office of Hawaiian Affairs’ 

Supplemental Excerpts of Record (“OHA Supp. ER”) 144-145 at ¶ 6.  To this end, 

Naʻi Aupuni planned a convention of delegates to discuss and perhaps propose a 

recommendation on membership of a Native Hawaiian governing entity.  On its 

own and as one of its initial decisions, Naʻi Aupuni decided that the convention 

should consist of Native Hawaiians elected by Native Hawaiians.  OHA Supp. ER 

149 at ¶ 13.  Naʻi Aupuni used the Act 195 Roll to form part of its list of voters for 

an election of delegates to this convention.  Id.  Neither OHA, the State, nor Act 

195 controlled Naʻi Aupuni’s decision-making.  Appellants’ Excerpts of Record 

(“ER”) 28-29.   
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To help fund its election of delegates, convention, and ratification vote, Naʻi 

Aupuni requested funds from OHA.  OHA Supp. ER 149-150 at ¶ 14.  On April 

27, 2015, OHA provided $2,595,000.00 of Section 5(f) trust funds to The Akamai 

Foundation (“Akamai”) as a grant for the purpose of an election of delegates, 

convention, and ratification vote; Akamai and Naʻi Aupuni thereafter entered into 

a Grant Agreement.  See OHA Supp. ER at 1-5; 149-150 at ¶ 14.   

On June 18, 2015, Naʻi Aupuni entered into an agreement with Election-

America to provide services to conduct the delegate election.  OHA Supp. ER 152 

at ¶ 21.  On August 3, 2015, Election-America sent a notice of the election of 

delegates to approximately 95,000 certified Native Hawaiians.  OHA Supp. ER 

153-154 at ¶ 25.  Pursuant to the notice, ballots would be transmitted to certified 

Native Hawaiians on November 1, 2015, and the deadline to vote was 

November 30, 2015.  OHA Supp. ER 163-166.  On September 30, 2015, Election-

America announced the candidates running for convention delegate.  OHA Supp. 

ER 158-162; 155 at ¶ 27.  

B. PROCEDURAL HISTORY 

On August 13, 2015, Plaintiffs Keliʻi Akina, Kealii Makekau, Joseph Kent, 

Yoshimasa Sean Mitsui, Pedro Kanaʻe Gapero, and Melissa Leinaʻala Moniz 

(“Plaintiffs”) brought suit in the United States District Court for the District of 

Hawaiʻi against the State of Hawaiʻi, the Governor of Hawaiʻi, and officers and 
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commissioners of the Roll Commission (the “State of Hawaiʻi” or the “State”); 

officers and trustees2 of the Office of Hawaiian Affairs (“OHA”); Naʻi Aupuni; 

and Akamai (collectively, the “Appellees”).  Plaintiffs made two categories of 

allegations in their Complaint:  (1) infringement of the right to vote, in violation of 

the Fourteenth and Fifteenth Amendments of the Constitution and the Voting 

Rights Act; and (2) violations of the First Amendment.   

On August 28, 2015, Plaintiffs filed a motion for preliminary injunction to 

prevent Appellees “from undertaking certain voter registration activities and from 

calling or holding racially-exclusive elections for Native Hawaiians.”  OHA Supp. 

ER 8.  Three weeks after Plaintiffs’ motion, six weeks after Plaintiffs’ Complaint, 

and years after the State Legislature originally passed Act 195, Appellants filed 

their motion to intervene.   

The District Court heard oral argument on the Plaintiffs’ motion for 

preliminary injunction on October 20, 2015.  After hearing testimony from three 

witnesses and considering the briefs of all parties, including an amicus brief from 

the United States, the District Court denied the motion in an oral ruling on 

2  The parties named as officers and trustees of the Office of Hawaiian 
Affairs include Robert K. Lindsey Jr., Chairperson, Board of Trustees, Office of 
Hawaiian Affairs, in his official capacity; Colette Y. Machado, Peter Apo, Haunani 
Apoliona, Rowena M.N. Akana, John D. Waiheʻe IV, Carmen Hulu Lindsey, Dan 
Ahuna, Leinaʻala Ahu Isa, Trustees, Office of Hawaiian Affairs, in their official 
capacity; and Kamanaʻopono Crabbe, Chief Executive Officer, Office of Hawaiian 
Affairs, in his official capacity.   
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October 23, 2015, OHA Supp. ER 167, and in a 64-page written order on 

October 29, 2015, see ER 11-74.  The District Court determined that Plaintiffs 

failed to satisfy any of the four requirements for preliminary injunction, including 

the likelihood of success on the merits of any of their claims.  See ER 46-71.  The 

District Court explained that the Naʻi Aupuni election did not implicate the 

Fifteenth Amendment because “[n]o public official w[ould] be elected or 

nominated” and “no matters of federal, state, or local law w[ould] be determined” 

as a result of the election.  ER 47.  As to the Fourteenth Amendment, the District 

Court determined that there was no state action because Naʻi Aupuni was “acting 

completely independently” of OHA and the State.  ER 53.  On October 26, 2015, 

Plaintiffs appealed the District Court’s order denying their motion for preliminary 

injunction.  The Naʻi Aupuni election to determine participants in the convention 

to discuss Native Hawaiian self-governance began on November 1, 2015. 

On November 13, 2015, the District Court also denied Appellants’ motion to 

intervene.  As they do here, Appellants argued that intervention was proper 

because “the creation of [a Native Hawaiian governing entity] to represent native 

Hawaiians without a blood quantum is a violation of their right to Equal Protection 

and that expenditure of § 5(f) income and proceeds to do so is a violation of the 

§ 5(f) trust.”  ER 6-7.  Analyzing these proposed claims, the District Court found 

that “Proposed Intervenors do not satisfy the test for intervention.”  ER 7.  The 
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District Court explained that “they do not have a significantly protectable interest 

relating to the property or transaction that is the subject of the action.”  ER 7 

(citing Arakaki v. Cayetano, 324 F.3d 1078, 1083 (9th Cir. 2003) (quotation marks 

omitted)).  

On November 24, 2015—just days before the election was scheduled to be 

completed and the results announced—Plaintiffs filed an application for injunction 

pending appeal with Justice Anthony M. Kennedy and the Supreme Court of the 

United States.  On November 27, 2015, Justice Kennedy issued an order enjoining 

the counting of the ballots and certifying of the winners of the election pending 

further order.   To avoid confusion among voters in the final days of the election in 

light of that order, Naʻi Aupuni extended the voting deadline from November 30 to 

December 21.  See Naʻi Aupuni, News Release, Naʻi Aupuni Extends Voting 

Deadline by Three Weeks (Nov. 30, 2015) <tinyurl.com/electiondeadline>.  On 

December 2, 2015, a divided Supreme Court granted the application and enjoined 

Appellees “from counting the ballots cast in, and certifying the winners of, the 

election described in the application, pending final disposition of the appeal by the 

United State Court of Appeals for the Ninth Circuit.  OHA Supp. ER 168.   

Soon thereafter, Naʻi Aupuni opted to cancel the election, expressing 

concern about the effect “delays caused by the ongoing litigation” would have on 

its broader effort to bring together Native Hawaiians to discuss issues relating to 
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Native Hawaiian self-determination.  See Naʻi Aupuni, News release, Naʻi Aupuni 

Terminates Election Process 1 (Dec. 15, 2015) <tinyurl.com/electiontermination>.  

Naʻi Aupuni directed that no more ballots would be accepted; barred anyone from 

counting the ballots already received; and said in a statement that it “does not 

know and will never learn the election results.”  See id. (internal quotation marks 

omitted).  Naʻi Aupuni announced that it would instead convene a convention at 

which participants will “learn about, discuss, and hopefully reach a consensus on a 

process to achieve self-governance.”  See id.  Naʻi Aupuni invited all 196 delegate 

candidates to the convention, see id., and 154 signed up to participate, Naʻi 

Aupuni, Naʻi Aupuni List of 154 Participants for February ʻAha (Jan. 5, 2016) 

<tinyurl.com/ahaparticipants>.   

The convention began on February 1, 2016 and concluded on February 26, 

2016.  Naʻi Aupuni, Terms to Attend ʻAha (December 15, 2015) 

<http://www.naiaupuni.org/docs/Dec%2015%20Email%20to%20Candidates%20O

ffering%20Terms%20to%20Attend%20Aha.pdf>.  The participants at the 

convention proposed a governing document, but Naʻi Aupuni decided not to fund a 

ratification vote.  Timothy Hurley, Naʻi Aupuni will not fund ratification, Honolulu 

Star Advertiser, (March 17, 2016) < http://www.staradvertiser.com/hawaii-

news/nai-aupuni-will-not-fund-ratification/>.  At this time, a Native Hawaiian 

governing entity has not been formed.
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V. SUMMARY OF ARGUMENT 

This appeal is both moot and meritless.  Naʻi Aupuni cancelled the 

challenged election of delegates and held a private convention to discuss Native 

Hawaiian self-governance.  The convention did not produce any type of 

government and it did not create a Native Hawaiian tribal entity with membership 

that includes Native Hawaiians with less than one-half blood quantum.  Naʻi 

Aupuni decided not to hold a ratification vote for the governing document 

produced at the convention.  Thus, this Court cannot grant Appellants any effectual 

relief, and the appeal is moot. 

Even if Appellants can overcome the mootness analysis, the district court 

correctly found that they failed the test for intervention.  Neither of their purported 

interests relate to the claims in the underlying case.  Appellants’ interest based on 

equal protection is wholly different than Plaintiffs’ equal protection claim in the 

underlying case, and Plaintiffs did not assert a Section 5(f) breach of trust.   

Both claims also lack merit.  An interest based on equal protection is entirely 

speculative, relying on the type of government that could have been formed (but 

was not) and the decisions that could have been made (but were not) to organize as 

a federal Indian tribe and to obtain control of the Hawaiian Home Lands from the 

State of Hawaiʻi.  Without state action, an established government, or a decision to 

organize as a federally-recognized Indian tribe, Appellants lack any basis for their 
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purported interest based on equal protection.  Appellants’ second purported interest 

based on Section 5(f) public lands trust is meritless because OHA, the Section 5(f) 

trustee, does not breach its fiduciary duty when it expends trust revenues that also 

benefit Native Hawaiians.  As the District Court correctly found, Appellants fail 

the threshold inquiry for intervention:  they cannot establish a significantly 

protectable interest in the case.  

Moreover, Appellants do not establish that denial of their motion to 

intervene impairs their ability to protect those interests, and Appellants fail to show 

that their interests are not already adequately represented by the existing parties.  

In sum, Appellants fall short of proving the elements for intervention. 

VI. STANDARD OF REVIEW 

When a question arises as to whether a case has become moot on appeal, this 

Court conducts its own mootness analysis.  See Foster v. Carson, 347 F.3d 742, 

745 (9th Cir. 2003).  Indeed, it is obligated to do so because, “[i]f an event occurs 

during the pendency of the appeal that renders the case moot,” the Court “lack[s] 

jurisdiction.”  Center for Biological Diversity v. Lohn, 511 F.3d 960, 963 (9th Cir. 

2007).  “Mootness is a jurisdictional issue, and federal courts have no jurisdiction 

to hear a case that is moot, that is, where no actual or live controversy exists.  If 

there is no longer a possibility that an appellant can obtain relief for his claim, that 
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claim is moot and must be dismissed for lack of jurisdiction.”  Foster, 347 F.3d at 

745 (quotation marks and citations omitted). 

A district court’s ruling on a motion to intervene is reviewed de novo.  

Arakaki v. Cayetano, 324 F.3d 1078, 1082 (9th Cir. 2003) (citation omitted).  A 

party seeking to intervene must meet four requirements:  (1) the applicant must 

have a significantly protectable interest relating to the property or transaction that 

is the subject of the action; (2) the applicant must be situated such that the 

disposition of the action may impair or impede the party’s ability to protect that 

interest; (3) the applicant must timely move to intervene; and (4) the applicant’s 

interest must not be adequately represented by the existing parties in the case.  Id.

at 1083 (citations omitted).  “Each of these four requirements must be satisfied to 

support a right to intervene.”  Id. at 1083 (emphases added).  The party seeking to 

intervene bears the burden of showing that all the requirements for intervention 

have been met.  United States v. Alisal Water Corp., 370 F.3d 915, 919 (9th Cir. 

2004).   

VII. ARGUMENT 

A. THE APPEAL SHOULD BE DENIED AS MOOT 

Appellants seek intervention “to challenge the State’s authority to establish a 

‘Sovereign Hawaiian Entity’ without a blood quantum limited to less than one-half 

part of the blood of the races inhabiting the Hawaiian Islands prior to 1778” and to 
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challenge the “expenditure of [Section] 5(f) income and proceeds to do so [as] a 

violation of the [Section] 5(f) trust.”  Opening Brief 14.  They also “[seek] 

declaratory relief that the establishment of this entity without a blood quantum is a 

violation of [Appellants’] rights to equal protection.”  Opening Brief 8. 

On appeal, Appellants assert that “Naʻi Aupuni will be holding another 

election using this Roll to ratify the constitution that is drafted at this convention  

. . . [and] that entity will represent [Appellants] . . . and will have already been 

recognized by the State of Hawaiʻi as the entity to govern ownership, possession, 

and use of the Hawaiian Home Lands.”  Opening Brief 7-8.  Because Naʻi Aupuni 

decided not to hold a ratification election, this Court cannot grant Appellants any 

effectual relief.  Appellants’ concerns are now moot. 

An appeal may remain viable even after no effectual relief can be granted if 

the claim is “capable of repetition, yet evad[es] review[.]”  Doe v. Madison School 

Dist. No. 321, 177 F.3d 789, 798 (9th Cir. 1999) (en banc) (internal quotation 

marks and citation omitted).  For this “extraordinary” exception to apply, id., 

Appellants must show a “reasonable expectation” that they “will be subject to the 

same injury again,” and “the injury suffered must be of a type inherently limited in 

duration such that it is likely always to become moot before federal court litigation 

is completed.”  Center for Biological Diversity v. Lohn, 511 F.3d 960, 965 (9th 
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Cir. 2007) (internal quotation marks and citation omitted).  Neither requirement is 

satisfied here. 

Appellants cannot show that there is a reasonable expectation that they will 

suffer the same injury because there is no indication that Naʻi Aupuni will take 

further action to create a Native Hawaiian governing entity.  Naʻi Aupuni cancelled 

the election of delegates, held a convention, and decided not to conduct a 

ratification election.  No governing entity has been formed.  Appellants fail to 

show any injury at all from these events, let alone a “reasonable expectation” that 

they may be injured again.  Any possibility of “injury” remain pure speculation.   

Moreover, Appellants’ case does not fall under the narrow exception to the 

mootness doctrine, which mainly relates to “classes of cases that, absent an 

exception would always evade judicial review.”  Protectmarriage.com v. Bowen, 

752 F.3d 827, 836 (9th Cir. 2014).  Even assuming that a future election and 

convention were proposed, with parameters similar to Naʻi Aupuni’s cancelled 

election and completed convention, there will be sufficient time for those parties to 

seek judicial relief or to intervene in any action brought by another party.  The 

process of self-determination is not constrained in such a way to evade judicial 

review. 

Further, what mooted this case was the cancellation of the election, not the 

inability to obtain timely review.  “Controversies that are not of ‘inherently limited 
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duration’ do not create ‘exceptional situations’ justifying the rule’s application, 

because, even if a particular controversy evades review, there is no risk that future 

repetitions of the controversy will necessarily evade review as well.”  Id.

Failing both exceptions, this Court should dismiss the appeal as moot. 

B. THE DISTRICT COURT CORRECTLY DENIED THE 
MOTION 

If this Court were to conclude that the appeal is not moot, it should still 

affirm the District Court’s denial of the motion to intervene because Appellants 

failed to satisfy the four elements for intervention.  Specifically, Appellants did not 

establish a substantially protectable interest in the underlying case and did not 

show how denial of their motion to intervene would impair their protection of that 

interest.  While the District Court properly disposed of the motion based on 

Appellants’ failure to show these two elements, Appellants further failed to show 

that their interests were not already adequately represented by the existing parties 

in the case.  Thus, this Court should deny the appeal both because it is moot and 

because it fails on the merits.  

1. Appellants Fail to Establish a Significantly Protectable 
Interest Under the Equal Protection Clause or the Section 
5(f) Public Trust 

To merit intervention, Appellants must satisfy the “practical, threshold 

inquiry” of whether they have a significantly protectable interest in the underlying 

lawsuit.  See Arakaki v. Cayetano, 324 F.3d 1078 (9th Cir. 2003); Greene v. United 
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States, 996 F.2d 973, 976 (9th Cir. 1993) (emphasis added).  To demonstrate a 

significantly protectable interest, Appellants must establish:  (1) that the asserted 

interest is “protected under some law,” and (2) that there is a “‘relationship’ 

between [their] legally protected interest and the plaintiff’s claims.”  Donnelly v. 

Glickman, 159 F.3d 405, 409 (9th Cir. 1998) (citation omitted).   

The District Court found that Appellants did not have a protectable interest 

under either the Equal Protection Clause of the Fourteenth Amendment or Section 

5(f) of the Admission Act.  ER 7 (“Proposed Intervenors do not have a 

significantly protectable interest relating to the property or transaction that is the 

subject of the action.”) (citing Arakaki v. Cayetano, 324 F. 3d 1078, 1083 (9th Cir. 

2003)) (citations, quotations, and brackets omitted).  In their Opening Brief on  

appeal, Appellants put forth the same argument they made to the district court, 

“that the Hawaiian governmental entity, lacking a blood quantum, violates their 

Equal Protection rights under the Fourteenth Amendment and expenditures of 

OHA funds in support of such entity illegal entity [sic] is a breach of the § 5(f) 

trust.”  Opening Brief 18 (emphases added).   

Again, these arguments fail.  Appellants’ purported interests are not related 

to Plaintiff’s underlying claims and are not supported by the law.  The district court 

correctly found that Appellants failed to pass this threshold inquiry and correctly 

denied the motion to intervene. 
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a. Appellants’ interests are not related to Plaintiffs’ 
underlying claims  

Appellants’ equal protection claim is different than Plaintiffs’ claim in the 

underlying litigation.  While Plaintiffs’ equal protection claims assert that the Naʻi 

Aupuni process is race-based and unlawfully discriminates between non-

Hawaiians and Native Hawaiians, Appellants allege discrimination between Native 

Hawaiians and native Hawaiians as defined by the Hawaiian Homes Commission 

Act.  Compare ER 174-182 with Opening Brief 18-19.  As described by the 

District Court, Appellants’ interests “would raise an entirely different equal 

protection claim.”  ER 7-8 (emphasis in original).   

The District Court also correctly pointed out that while Appellants challenge 

OHA’s use of Section 5(f) trust revenues, “Plaintiffs’ suit does not raise a breach 

of trust claim[.]”  Compare ER 8 with Opening Brief 18.  Appellants are “not 

permitted to inject new, unrelated issues into the pending litigation.”  See Arakaki 

v. Cayetano, 324 F.3d 1078, 1086.  Thus, Appellants’ Section 5(f) “interest” has no 

relation to any of Plaintiffs’ claims.   

In sum, Appellants fail to pass the threshold inquiry for intervention because 

their purported interests are unrelated to Plaintiffs’ claims.   
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b. Appellants’ purported interests are also unsupported by 
the law 

(1) Equal Protection 

Appellants claim an equal protection violation because “[a]ll other native 

Americans have the right under federal law to determine for themselves the 

qualifications for membership in their tribal entities.”  Opening Brief 16.  This 

claim is both speculative and meritless.   

Governmental action violates the Equal Protection Clause when it explicitly 

classifies or distinguishes among persons by reference to impermissible criteria 

such as race or ancestry.  See De La Cruz v. Tormey, 582 F.2d 45, 49 (9th Cir. 

1978).  In asserting a protectable interest based on equal protection, Appellants 

assume the following:  (1) state action that (2) resulted in the formation of a 

government (3) federally-recognized as a tribal entity that (4) chose not to allow 

native Hawaiians to determine membership qualifications.  Because all these 

assumptions are untrue, Appellants’ purported interest fails.  There is no state 

action in the Naʻi Aupuni process.3  Additionally, the convention did not produce a 

federally-recognized Indian tribe and made no decisions on membership 

qualifications.   

3  The District Court found that Plaintiffs were unlikely to succeed on the 
merits of its equal protection claim because “Naʻi Aupuni’s election is a private 
election, [and] Naʻi Aupuni is not a ‘state actor’ for much the same reason.  Its 
election does not fit under the ‘public function’ test of state action[.]”  ER 52.   
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Even if all Appellants’ assumptions were true, their purported interest 

remains without merit.  In Kahawaiolaa v. Norton, 386 F.3d 1271 (9th Cir. 2004), 

this Court considered an identical equal protection claim and, applying rational 

basis review, determined that the history of indigenous Hawaiians provides 

sufficient basis for treating native Hawaiians differently from other Native 

American groups.  Id. at 1282; see also Day v. Apoliona, 451 F. Supp. 2d 1133, 

1146 (D. Haw. 2006), affirmed in party, reversed in part on other grounds, 496 

F.3d 1027 (9th Cir. 2007) (dismissing a similar equal protection claim because the 

plaintiff failed to allege that native Hawaiians were treated differently from 

similarly situated persons).   

(2) Section 5(f) Breach of Trust 

To establish a breach of trust, Appellants “must prove that trust funds were 

used for a purpose not enumerated in [Section] 5(f).”  See Day v. Apoliona, 616 

F.3d 918, 926 (9th Cir. 2010).  Here, Appellants allege that OHA breached the 

Section 5(f) trust when it used trust revenues to support Native Hawaiian self-

governance.  See Opening Brief 18.  OHA did not breach its fiduciary duties.   

“Because Section 5(f) established broad purposes and does not direct 

specific expenditures, [OHA] ‘has discretion (i.e., is to use fiduciary judgment)’ to 

determine whether a particular use of trust funds serves one or more of the trust 

purposes.”  Day, 616 F.3d at 926 (quoting Restatement (Third) of Trusts § 87 cmt. 
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a).  “In the context of the narrow federal inquiry into whether an expenditure is a 

use for a trust purpose, an abuse of discretion occurs when a trustee has acted 

unreasonably—that is, beyond the bounds of a reasonable judgment.”  Id. at 926 

(citation and quotation marks omitted) (citing Restatement (Third) of Trusts §87 

cmt. c). 

In Day v. Apoliona, these same Appellants brought a similar challenge 

against the Native Hawaiian Government Reorganization Act, or the Akaka Bill.  

Native Hawaiian Government Reorganization Act of 2007, S. 310, 110th Cong. 

(2007).  There, Appellants alleged that OHA breached the Section 5(f) trust by 

using trust money to lobby for and support the Akaka Bill, even though the Akaka 

Bill applied to all Native Hawaiians, not just to native Hawaiians.  Day, 616 F.3d 

at 922.  Nevertheless, this Court held that OHA “could reasonably conclude that 

the bill’s benefits to the conditions of native Hawaiians outweigh any drawback 

and therefore choose to use trust proceeds to support it.  . . . In summary, there is 

not triable issues as to whether OHA trustees had discretion to use [Section] 5(f) 

funds for the challenged expenditures.”  Id. at 927.   

Similarly, OHA trustees have broad discretion to use Section 5(f) trust funds 

to support Naʻi Aupuni’s process toward self-governance because OHA can 

reasonably conclude that the benefits to native Hawaiians (e.g., increased 

  Case: 15-17453, 04/21/2016, ID: 9949185, DktEntry: 18, Page 26 of 34



23 
339965.2/62501

responsiveness to native Hawaiian issues, protection of native Hawaiian resources, 

etc.) outweigh any drawback.   

Appellants fail to satisfy the threshold inquiry for intervention.  See

Donnelly v. Glickman, 159 F.3d 405, 409 (9th Cir. 1998) (citation omitted).  For 

both equal protection and breach of trust, Appellants did not establish an interest 

“protected under some law” and related to Plaintiffs’ claims.  Accordingly, the 

District Court correctly denied Appellants’ motion to intervene. 

2. The District Court’s Denial of the Motion Does Not Impair 
Appellants’ Ability to Protect Their Interest 

The District Court found that Appellants are not “situated such that the 

disposition of the action may impair or impede their ability to protect their 

interests.  Rulings by this court regarding Naʻi Aupuni’s election and the 

requirements of Act 195 would be, at best, tangential to [Appellants’] proposed 

claims—their proposed claims are not at issue in this case.”  ER 7 (quotation 

marks, brackets, and citations omitted).  On appeal, Appellants continue to argue 

that their “interest in receiving benefits under [Section] 5(f) will be impaired by the 

expenditure of [Section] 5(f) funds on an election that is illegal and violates their 

Equal Protection rights.”  Opening Brief at 20; OHA Supp. ER 138.   

Appellants are wrong.  Naʻi Aupuni’s process did not threaten native 

Hawaiian benefits under Section 5(f).  Regardless of the ruling in Plaintiffs’ 
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underlying case, native Hawaiians will continue to receive benefits under Section 

5(f).   

As the District Court aptly observed, a ruling in Plaintiffs’ favor would 

enjoin the election—though Naʻi Aupuni already cancelled the election—which 

would support Appellants’ proposed relief.  On the other hand, a ruling against 

Plaintiffs would have no impact on the use of Section 5(f) revenues to benefit 

native Hawaiians.   

Additionally, nothing about the underlying litigation precludes Appellants 

from forming their own entity consisting exclusively of native Hawaiians and 

seeking formal recognition from the federal government.  Again, Appellants fail to 

properly understand the purpose of the Naʻi Aupuni process and the implications 

of Act 195.  The convention served only as a forum for discussion of paths to self-

determination and self-governance.  As such, no rights or interests were impaired.  

Moreover, Appellants’ continued allegation that their interests are impaired by “an 

election that is illegal,” serves only to support Appellees’ position that this appeal 

is moot.  The election of delegates and the ratification vote were both cancelled.  

Thus, there is nothing to impair Appellants’ purported interests and the motion to 

intervene must be denied.   

Appellants have put forth nothing to suggest that they would be unable to 

protect their interests without intervention.   
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3. Appellants’ Interests are Adequately Represented by the 
Existing Parties 

To determine the adequacy of representation, this Court considers the 

interests of the Plaintiffs, whether the intervenors’ arguments would be presented, 

and whether the intervenors would offer arguments not offered by the Plaintiffs.  

See Arakaki, 324 F.3d at 1086.  The most important factor is “how the interest 

compares with the interests of existing parties.”  Id.

Directly contradicting the elements above, Appellants concede that their 

“interest is exactly the same as Plaintiffs.  [Appellants] and Plaintiffs are both

seeking to amend the voting qualification for the entity.”  Opening Brief at 19.  

Because Plaintiffs and Appellants “have the same ultimate objective,” to halt the 

Naʻi Aupuni process as it stands, Appellants must make a “compelling showing” of 

inadequate representation to prevail on this element.  See Arakaki, 324 F.3d at 

1086.  Appellants argue that “Plaintiffs do not seek to enjoin the use of [Section] 

5(f) funds for the election using the present Roll with no blood quantum,” but this 

argument fails to show inadequate representation.  See Opening Brief 23.  Instead, 

it merely highlights another failing of Appellants’ motion to intervene:  

Appellants’ purported Section 5(f) interest is unrelated to Plaintiffs’ lawsuit and 

unsupported by the law.  Accordingly, it does not serve as a compelling showing 

for inadequate representation. 
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The District Court did not address adequate representation in its decision 

because Appellants’ failure to meet the first two elements was enough to dispose of 

the motion.  ER 7 (citing Arakaki, 324 F.3d at 1083).  If this Court concludes that 

Appellants showed a significantly protectable interest and impairment of that 

interest, then Appellees request remand for further argument and disposition on the 

adequacy of representation.   

VIII. CONCLUSION 

The Naʻi Aupuni process did not result in a Native Hawaiian tribal entity.  

Naʻi Aupuni cancelled the election for delegates and cancelled the ratification vote.  

Thus, this appeal is moot because this Court cannot grant Appellants any effectual 

relief.  However, Appellants’ motion to intervene also fails on the merits.  Their 

purported interests are not related to Plaintiffs’ claims and are not supported by 

law.  Further, Appellants’ interests are not impaired by denial of this motion and 

are adequately represented by the existing parties in this litigation.  For the 

foregoing reasons, OHA respectfully request that this Honorable Court affirm the 

District Court’s denial of the motion to intervene.  

/ / /  

/ / / 

/ / / 

/ / / 
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Respectfully submitted this 21st day of April, 2016. 
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STATEMENT REGARDING RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Defendants-Appellees The Office of 

Hawaiian Affairs states that this matter, Case No. 15-17453, is related to an appeal 

from the district court’s order denying the Plaintiffs’ preliminary injunction motion 

in Akina v. State of Hawaiʻi, Case No. 15-17134, which is pending before this 

Court and currently scheduled concurrently for oral arguments on June 17, 2016, in 

Honolulu, Hawaiʻi.    
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