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Contrary to the assertions of the Pueblo of San Felipe (“San Felipe.” the

“Pueblo” or “Appellant”), this is not a dispute about a “dirt road” or an “eassment”

J

owned by the Pueblo. Instead, it is a dispute about the ao*Ltv of San Felipe to

refuse to allow ?laintifﬂ its guests, and the public to use a state highway traversing.
property acquiredv and held in fee simple by the Pueblo. (RP 1-3). In short, the
question before the Court is the following: “Can an Indian tribe invoke soversign
immunity over a cause of action, as to which the court’s jurisdiction is in rem,
concerning a state highway, where the relief sought is sole ly equitable?” The
answer to this question, fOl the reasons set forth below is “no.’

HarﬁaatSa concurs in the Pueblos’ recitation of the disposition of the case

‘and the current course of Prooeedmob, as staied in the Pueblo’s Brief in Chisef

(“BIC”) at 2.

B.  Summary of Relevant Facts'
Hemeatsa, Inc. (“Hemaatsa”), a New Mexico nonprofit corporation,

surchesed property in Sandoval County. (RP 1,97 1, 4). Hamaatsa's property 18

o e Q’\f\qnt‘*
ol i S S S



the early 1900s, when the property was owned by the U.S. Bureau of Land

]

Managemeni (B gl\/" ), and long before the Pueblo acquired the relevant parcel. (RP

43 U.S.C. § 93 ong ally assed in 1866, states:
Right of way for highways. The right of way for the construction of
highways over public lands, not reserved for public uses, is hereby
granted.
43 U.S.C. § 932. Although the statute was repealed in 1976, roads in existence
prior to 1976, not otherwise abandoned or vacated, remain public R.S. 2477 roads.

Hamaatsa continually used the Road to access its property. (RP 2, §10). In

Aucust 2009, the Pueblo sent Hamaatsa a letier accusing it of trespass based on

=

.

Hamaatsa’s use of the Road, averring th Hamaatsa had no legal right of access to
its own property. (RP 3, § 18; BIC 4). Hamaatsa learned that the Pueblo applied
to Interior’s Bureau of Indian Affairs to have the Road placed into trust for the

Pueblo and filed this litigation. (RP 3, § 19). The Road was not taken into trust

and continues 1o be owne b) the Pueb blo in fee simple. (R?3,51%RP1,92)

NSNS D hp) . - T o
932 Road” or an “R

8]
()
>
1
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4PPLICABLE STANDARD QF REVIEW/PRESERVATION

Hameatsa agrees with the Pusblo’s statement regarding the applicable de
.

novo standard of review (BIC at 4). Hamaatsa preserved the’ issues addressed
herein in its Complaint (RP 1-7), Response 10 Motion to Dismiss (RP 26-36); oral
argument to the district court (Trans. 19, 21, 23, 31); brief in the Court of Appeals
and oral ergument; and in. its Response to Petition for Writ of Certiorari.

ARGUMENT

MANY OF THE ISSUES IN THIS MATTER ARE AWAITING
DEICISION BY THE U.S. SUPREME COURT

In 2013, thé United States Supreme Court granted certiorari in Michigan v.
Bay Mills Indian Com’ty, 695 PBd 406 (6th Cir. 2012), cert. granted, 133 S.Ct.
‘2850, 186 LEdA.2d 907 (2013). The Court heard oral argument on December 2,
2013. Hearing List for the U.S. Supreme Court October Term, 2013, available at
http://www.supremecourt.gov/ Oral_eg*gull ents/hearinglists/hearinglist-
december2013.pdf.

The issues before the Court in Bay Mills include “whether tribal sovereign

172 A TT e - e ) —~ b Aot DS TTC (L 4 “ T A LT ~
GPR.A [Indian Gaming Regulatory Act, 25 U.S.C. § 2701, ef seq. | outsice of Indian
7 »C wiaf o ceiamar D012 T 761311 M orye

Lends ce Brief for Petitionsr, 2013 WL 4761311, §i{2}. Michigan argued
cc e mimmmt o = PP 5 s T4 00T T A4 < S T 7 o -
issuas similar 1o thoss in this case. Jd., 2013 WL 4761210 az = 12-47. See also



IL

APPELLANT OVERSIMPLIFIES THE HISTORY AND
APPLICATION OF TRIBAL SOVEREIGN IMMUNITY
(Responsive to Appeliant’s Points L A. B and D) '

A Indian Sovereien Immunity Is Not More Hxypansive than the Law

of Sovereien Immumnitv Applicable to States and Foreion

Governments
Appellant/Amici” assert that the sovereignty — and therefore the

commensurate immunity — to be applied to Indian tribes is “not unlike that
possessed by the federal government, the states, and foreign nations” (BIC at 6,
Amicus Brf. at 5). Indeed, Amici assert:

Federal law’s respect for tribal sovereign immunity reflects
‘important policy ~considerations applicable to all sovereign
governments. For tribal nations to operate effectively, they must have
the ability to define when and where they can be sued. This is no
different than federal, state, or foreign sovereign immunity where,
through the invocation of immunity or the careful use of waivers, such
similarly-situated sovereign governments may predictably manage
their land holdings, commercial activities, and provision of
governmental services for the benefit of their constituents.

A amm 5 o L < A D] G 3 AaAd
Amicus Bri at 5 {emphasis aaded).

7
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Decades ago, New Mexico reiecied the outdated concaepl of iudicially-
created common law soversign immunity. In Hicks v. Siaie, 1973 MIMISC-056, 88
N.M. 588, 544 P.2d 1153, this Court noted that “the doctrine of sovereign
immunity has alweys been a judicial creation without statutory codification and,
therefore, can alsc be put to rest by the judiciary.” 1975-NMSC-056, § 6. After
discussing why soversign immunity no longer reflected prevailing mores, the
Hicks Court overturned the judicially-created doctrine of state sovereign immunity:

[Wle take this opportunity to rid the State of this legal anachronism.

Common law sovereign immunity may no longer be interposed as a

defense by the State, or any of its political subdivisions, in tort

R 4 . . . W e g

actions.[’] Sovereign immunity was born out of the judicial branch of

government, and it is the same branch which may dispose of the

doctrine. It can no longer be justified by existing circumstances and

has long been devoid of any valid justification. In so doing, we join
the growing number of States which have judicially abolished it.

1075-NMSC-056, 9 9. See also Ayala v. Philadelphia Bd of Public Educ., 453
Pa. 584, 305 A.2d 87.7 (Penn. 1973) (same). The state becauﬁe subject to limited
immunity only after the "State'legislature statutorily enacted the New Mexico Tort
Claims Act.

Similarly, tribel immunity is solely'a creature of judicial creation. Like New

Mexico, the U.S. Supreme Court has affirmed that doctrines created by the

-~



PR M . 1 13 " B N e A R o D oy pms \ 7 5
rudiciary cen alse be eliminated judicially. See, 2.g., Rogers v. [emnessee, 53

the criminal contesxt was proper, noting “the fact.of the maiter is that common law
courts then, as now, were deciding cases, and In doing so were fashioning and

refining the law as it then existe reason and experience. Due process

f‘

clearly did not prohibit this process of judicial evolution at the time of the framing,

and 1t does not do so tbday”).f’ See oemm]ly Ruggero J. Aldisert, The Brennan

Legacy: The Art of Judging, 32 Loy L.A.L Rev 673 678 ( 1999)° (“There seem to
be few limits to chenging judge-made law because, as [Jusflce Benjamin] Cardozo
stated: ‘A rule which in its origin was the creation of the courts themselves, and
was supposed in the making to express the mores of the day, may be abrogated by

the courts when the mores have so changed that perpetuation of the rule would do

violence to tm social conscience....”, quoting Benjamin N. C o, The Growth

S rre 3 131 SR 11 . . PR R 1
S orre 3 3 SRR S L5 otprac <irh Lol alemoatad amvarol
fZICKE mcluded an appeniiy Sung ail Of tne siaies which 1ac aoz \Jgs_’,:‘zG SOVEreign
;> thpsse NIl O :.'."'}1‘2'1‘:*""\.1-"\* e S TmATrAeNAnhAan N
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¢ iyt 3 e A A 1 e g dmihe i1 Fas aimmbie Aot i the A
property purchased and ownsd oy 4 iribe in fee simple and located in the larger

Tribal soversign immunity, like the immunity of other sovereigns, 1S
cuidaied and based upon Two theories, neither of which allow its perpetuation:
..[P]rimarily, because the couris equated tribes with states and
foreign nations that enjoyed immunity as part of their inherent
sovereignty; and; secondarily, because subjecting the tribes to suit
would have threatened the tribal governments’ treasuries.
William Wood, It Wasn't an Accident: The Tribal Sovereignty Immunity Story,
American Univ. L. Rev., Vol. 62:1587 at 1659 (2013). No longer part of “inherent
sovereignty,” common law immunity continues to' exist largely as a creature of
statute. See, ¢.g., Foreign Sovereign Immunities Act, 28 U.S.C. §§ 1602-1611.
The threat to the treasuries of tribal governments is not at issue in this case, which
involves a request for solely equitable relief.

nerhans archaically, paternalistic purpose of protectine a tribe against being
I‘) v I fo] . = foar

Aegna

wricked” (Sokaogon Gaming Enterprise Corp. v. Tushie-Monigomery Associares,

s OL T T4 LKL £IZ0 (744 TO04LY Ay T 1 PR M S ot o
ne.. 6 T.54 656, 659 (7th Cir. 1996))', the purpose behind the judicially-created

S mArrime e - roflapto £ et ot AL b n o Alued in oot B + L
GOCIring NG longer reflecis the sopnistication O Tribes nvoivea 1 signinicant Gii-
= i =
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reservanon commercial Cniei }3‘-3 .oAS a resui, o summarize Justice Cardozo,

If, as the Sug e Court stated in Kiowa Tribe of OK v. Manufacturing
Technologies, Inc., 523 U.S. 751, 118 S.CL 1700, 140 L. BEd. 2d 981 (199%)

“Kiowa”) and as asserted by Appellant/Amici, the sovereign immunity applicable
to foreign nations is the bellwether against which tribal sovereign immn ’ unity should
be measured, the contours of that immunity should Be emploved in this case.
Foreign states are “not immune ... in any case ... In which rights m

immoveable property situated in the United States are in issue” 28 U.S.C. 3§
1605(a)(4). Nor, pr101 to passage of the For eign Sovereign mewmﬂq Act, did

foreign states enjoy immunity from suit with regard to commerciel u.ndertakings.

See, e.g. Alfred Dun

t-.)
.

1] of London, Inc. v. Republic of Cuba, 425 U.S. 682, 701-02,

N

96 S.Ct. 1854, 1865, 48 L. Ed. 2d 301 (186) (“the United States has adopted and
adhered to the policy declining to extend soversign immunity to the commercial

lealings of foreign governments”). See also Id., 425 U.S

(@8]
2
(@)
\D
N
-
5
h
o
w2
&
[$5}
[
Q]

chooses to go into the business of buying and selling commodities, its right to do

: oy e rade T el : iR 1
30 mav be conceded so far as the Federa] Constitution 1S cOncemed; but the

- .
"o governmanial function. ... Whsn a

a . 5 £ faut n—' s .’1 r . =
exsrcise of the mgnt 18 not U‘r SrIorinentce
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conCem that "there 18 & Coms sitotional line betwaen the State as government and the
=

Clon o e T e 22 T LT .,.- . el N T S ioTr<te fo Wk VA%
State as trader....”” New Iorky. U.S, 326 U.S. 572, 379 {19467 ).

Lile other sovereigns, there is no compelling reason why an Indian tribe
should be immune from a suit involving real property situated outside of Trust

lands. Indeed, if San Felipe’s immunity is co-extensive with that of a foreign state,
the limits of that immunity should also be synonymous. Seg, e.g, John W.
Borchert, Comment, 7ribal jmnﬂz!nm Through the Lens of the Foreign Sovereign

Immunities Act: A Wczrmn or Codification? 13 Emory Int’l L. Rev. 247 (Spring

B. Appellapt Fails to Ackmowledge Supreme C@un Case Law

Apahcabie to Nop-Trust Property

Ignoring other applicable cases, the Pueblo jumps straight into the Kiowa

ecision. (BIC at 6-8). However, Kiowa did not involve issues surrounding off-

...,.\

ala
o

reservation.fee realty. In short, San Felipe overlooked the Court’s m ore applic

I
Wh

decision in Mescalero Apache Tribe v. Jones, 411 U.S. 145, 149, 153, 93 S.Ct.

1267, 36 L. Ed. 2d 114 (1973) (“Mescalero”), among others. Cf Rodrzau& de
Cuijas v. C‘]warson dm. Exp. Inc., 490 U.S, 477, 484, 109 S.Ct. 1917, 104 L. Ed.2d

\’-;Tr,\.-...» N L~ " . . L .‘A . . 1.. o
(“If 2 precedent of this-Court has direct application in another cass, ve

anpears 1o rest on reascns rejecied in SO

L" bl

' -l (I TS L DAL SN .
Lrmezls should iollow the cass

0



assess and colleci gross receipts taxes owed Dy the iribe with regard o its
overation of 2 ski area, no part of which “is located within the existing boundaries
of the reservation.” 411 U.S. at 146, Mescalero addresszsd whether the state could
affirmatively “enjorce its revenue laws against any tribal enterprise, vx’l'lv..}’lc] the

enterprise is located on or off tribal land.” Id. at 147—1—’5—8.. The Cowt found that
the state’s laws applied to both on and off reservation conduct, “unless such
application would interfere with reservation self-government or would impair a
rigilt granted or reserved by federal law.” Id at 148. However, “tr ibal activities
conducted outside the reservatioh” required no such self-government Ii mltauon
Id. at 149. Off-reservation activities are thus subject to gl], “nondiscriminatory
state law Oth%l‘WiS? ap?licable to all citizens of the State.” Id. The Court found it
"_‘um"ealistic to conclude that Congress conceived of off-reservation tribal

enterprises ‘virtually as an arm of the sovernment,”” and “off-reservation activities

X

are within the 1each of state law.” Id. at 152-153 (citation omitted). The Court

accordingly “decline[d] to resurrect the expansive version of the intergovernmental
immunity doctrine”. Id
importantly, with regard to the conjunction betwesn sovereign autnorit and
munity, the Court hald:
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n a footing of equal
competition.”... In this context, we will not imply an expansive

immunity from ordinary income taxes that bu sinesses throughout the
state are subject to. We therezo re hold that the exemption in §
does not encompass or bar the collection of New Mexico’s non-
discriminatory gross receipts tax.... '

Mescalero at 157-158 (emphasis added). fllusj while the 1ssue of sovereign
immunity from suit was not before the Court (the tribe filed the suit), I onetheless
found that New Mexico could assess and collect taxes (Id. at 158), and enforce ({d.
at 147) the state’s tax laws against the tribe.

In a detailed analysis, the dissenting jﬁdge in New York v. Shinnecock Indian
- Nation, 6‘86 F.3d 133 ( 2d Cir. 2012, summarized Mescalaro as follows:

. Prior to Kiowa, tribal sovereign 1*Lm:ntv and the attendant need
for congressional or tribal waiver in order to overcome it, depended
on.... (1) whether the tribal conduct at issue mvolved self-
sovernmental or commercial activities; and (2) if the conduct involved

commercial activities, whether those activities were occurring on or off
the tribe's reservation. .... if the tribe's activities involved either (a)
matters of self-government, whether occurring on- or off-reservation or
(b) on-reservation commercial conduct, then CG"'gT“SleHdl or tribal
waiver of tribal sovereign immunity was necessary to be able to
..pursue an action against the iribe with respect to that activity. h,
however, the tribe sngaged in off-reservation comme:*aal ac1 ites,
then a state had th- authority to enforce |

. . 4 o Tnr TmtonAdo + s
unless Congress “expressly forbade it.. ..
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Kiowa

distir

Shinnecock at 147-56 (underlined emphasis added, cita

he dissent elso substantively analy

piteiel

and prior precedent in detail, explaining that there was no basis in fact for

SLii

neuishing between tribal soversign authority and soversign immunity:
Simply put, Kiowd's cleaving of tribal sovereign immunity was a
departure from previous precedents, which had not split the concept of
tribal sovereign immunity info two parts. More specifically. the
precedsnis upcn which Kiowa purported to rely do not support the
notion that tribal immunity from suit is distinct from tribal sovereien
suthority over its lands and people. Furthermore, this cleaving of tribal
sovereign immunity went beyond what was necessary for the Coust to
reach the holding it did in Kiowa. And so, the legacy of Kiowa 1s at
once both unnecessary dictum and without sound support in prior
precedents.. ..

. Kiowd's broader sweeping pronouncements beyond those
ecessary 1o resolve the issue in dispute in that case—i.e., that a tribe's
sovereign immunity from suit is a separate concept from general
soversigh immunity over a tribe's lands and issues of seli-governance
and that the only way to overcome this distinct type of sovereign
immunity from suit is to obtain congressional or tribal waiver—were
UNnecessary to the Court's holding. In a word, they are dicta,

tions omitted).

After Mescalero, in Oklahoma Tax Com’n v. Citizen Band Potawatomi

Indian Tribe of OK /”Doz‘awazonﬂ ), 498 U.S. 505, 111 S.Ct. 905, 112 L.Ed.2d
1112 (1991, the Court reiterated thet & iribe’s soversign immunity exists onl
because of the tribe's “soversion authorin” over its “members and territories”

Indian tribes are “domeasiic uc‘“’ sndgeni netions’” that 2xXercise innsrent




Poiagwatomi, 498 U.S. at 509 (emphasis aaasa).

el

Heiohis Indian Com 'ty of the Trinidad Rancheria, No. C 01-1638 s THE, 2002 WL

33042761 at *8 (N.D. Cal. March 11, 2002), the court enforced the federal

Americans with Dlsab lities Act against a fribal venture located on fee property,

1olding in Kiowa and the apparent
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noting “in light of tl g
continue d validity of Mescalero, this Court determines that Kiowa does not e: ctend
the doctrine of tribal immunity tov all non-contractual off-reservation conduct.”

In short, Supreme Court precéd ent establishes that sovereign immunity
depends uan a tribe’s.soveréi on authority.

FIL THE COURT OF APPEALS PROPERLY APPLIED THE LAW
(Responsive to Appellant’s Point L. B and F)

Appellant misconstrues its own burdenibafore the dis’crict court, incorrectly
citing Marcﬁman v. NCNB Texas Nat. Bank, 1995-NMSC-041, 120 N.M. 74, 898
P.2d 709, for the proposition that “a plai qtiff bearé the burden of proving, first, that
the state court has the power to hear and determine the particular case.” (BIC at

10 7 - 4 : + - 2 . ot yan s 4 1
10} 4 4 rchman does not assign the burden o' proof o the plaintifl, staung instead

1 LT T o, e o =T T P man A F 3 1 S, =
that “[tjhere 15 a presumplion CI jurisdiction, In the absence 0

o 4 e gm Py s «?L.-» T T 00 ("f“f [e i
comtrary, in courts of general jurisdiction.” fd., 1893 NMSC-041 )9 27
o T . o A me B iosr e hous t
TurInsr, tmg _ourt 42s ~a: New Missios couris neve the
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Cp. ion are without merit (BIC at 10); the remaining obiections fare no betier.

Finding no basis upon which to allow the Pueblo to invoke sovereign .
immunity in a cause of action invo]viﬁg a state higl?way, the Court of Appeals’
Opinion (the “Opinion”) affmhed the district court’s denial of the Pueblo’s motion
to dismiss (though on different grounds) In its Opinion, the appellate court
determined that thé issues before the district court failed to implicate the Pueblo’s
sovereignty, and therefore., sovereign immunity was inapplicable.

The Opinion correctly concluded that the Pueblo conceded that the road at
issue is a state highway:

The Pueblo nowhere argues that any particular allegation in the

complaint is unworthy of being accepted as true for the purposes of

the motion to dismiss. Accordingly, as this case comes 1O Us,
Hamaatsa’s action is to declare the road, alleged and conceded for the

VD\/
purposes of this motion to be a state public road, to be a state public
road
Opinion, § 9 While the Pueblo now contends that the facts demonstrating the

bl nature of the Road are instead legal conclusions, that is both incorrect 2nd
DuDlic narure o1 thc \‘uad are insiead igga anCLL.Dl’-Jl;b: That 18 DoIn INCcorrel! and
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whether the Pueblo is entitled to immunity from suit, regardless of the Complaint
allegations.

The Pueblo could have elected not to file 2 motion to dismiss at this stage of

fad

[#5]

o

the litigation. It also could have submitted its own affidavits. See, e.g., Holr v.
United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995) (allowing affidavits in
response to a motion to dismiss under Fed. R Civ. P. 12(b)(1)). It did neither.-
Thus, if the Pueblo disagreed with Hamaatsa’s allegations showing that the Road is
sublic. it could have attempied to support its contention, and then sought dismissal
public, it could have attempted to support its contention, and 72€77 sOugAat dismissa
based upon lack of subject matter jurisdiction.

The Court of Appeals concluded that because San Felipe did not or could not

dispute that the road belongs to the state, the adjudication does not implicate any

<7
=
I 0 ..

ot

3, Therefore, where the sovereign

sovereign interest of the Pueblo. Opinion, {f 9-

2

has no interest, sovereign immunity cannot lie.  (/d). As discussed supra with

regard 1o Mescalero, Indian sovereiguty is not unlimited: “[E]xercise of tribal

internal rslations is imconsisisnt wWih the gspencent sigius o

y . .. . .- - . . . - .
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80). Zdomana zlso steted:

\D

US. 544 364,101 S.Ct. 1243, 57 L.EA.24 495 (1

o

A tribe may also retain inherent power 1o exercise civil aut hu 1”\ over
the uOl}C‘.U.vt of non-Indians on fee lands within its reservation|''] when
hat conduct threatens or has some direct effect on the political
integrity, the economic security, or the h ealth or welfare of the fribe.

Id., 450 U.S. at 566 (emphasis addsd). The Court of Appeals noted,

| The Pueblo off red no evidence of any property Or govermnence
1?» ‘ ipterests whatsoever in the road or that the road, concededly a state
pubhc road, \f\/oula threaten or otherwise affect its sovereignty. The
Pueblo has not attempted any proof, for example, that even though
the road is a state public road, a district court’s declaration of that
fact would in any way undermine the Pueblo’s sovereignty or
sovereign authority, infringe on any right of the Pueblo to govemn
itsalf or control its internal relations, or otherwise adversely affect its
governmental, property, or reasury interests.

Opinion, § 11. Because the state’s ownership of the road does not impact the
Pueblos sovereignty, the Court of Appeals correcdy Tcund no issue as to which
sovereign immunity could be 1mph ated.

Neither Kiowa nor Gallegos v. Pieblo of Tesugue, 2002-NMSC-12, 132

NIVL 207, 46 P.3d 668, address facts similar to those here. Further, neither Kiowa

nor Gallegos support the Pueblo’s attempt o expand either case beyond Its

not within the -Duﬁhio’c higtorical boundearies or

+

. steiss the road is “ouiside the boundzariss of the
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sued for damages bass

UJ

upen breach of contract. Woiably, the contract at issue in
Kiowa “recites it was signed...on land held in trust for the Tribe” idowa, 5
U.S. at 753-754, The document also provided that “[n]othing in this Note subjects
or limits the sovereign rights of the Kiowa Tribe.” Id. at 754. The participants ‘;o
this transaction were thus on notice that Lhev were doing business with an Indian
tribe asserting “sovereign rights.” Kiowa’s holding is facially limited to the
context of ‘contrac’ts: “Tribes enjoy immunity from suits on comtracts, whether
those coniracts nvolve gdvenunantal or commercial activities and whether they
were made on or bff a reservation.” Id. at 750 (emphasis addgd). The Court re-
emphasized the narrow nature of its holding by later summarizing Kiowa as
fo »Hows “Tribal immunity, as we ruled in Kiowa, extends to suits on off- .

reservation commercial comtracts.” — C&L Enterprises v. Citizen Band of

N

, 418,121 S.Ct. 1589, 149 L Ed.2d

Potawaiomi Indian Tribe of OK, 532 US. 411

e

23 001) (emphasis added).
Nor does Gallegos assist Appellant because the underlying incident occurre

51101 at the
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on the reservation. 2002-NM SC—V/’, T4 3, 8 ("Galieges weas 2 v

Casing 17 cated on the Pu b7f £ T ocnno [Mdior reservaiiol: “olieone was
Tasing locagred on the Pueblc o] iesugue [Maldy reservali o1 Jaiegos was
11 1% LI 3 . ! R . 3 : d 1
i oyt an - T T e : v 25 T F1 g + i
aiegsd:y MUl =d o1 ! esuque s res ervaiion e 1015 Ca52 G085 7O 1 IEVOIVE WIS
DeaalisTc ‘-—-—\ 'nv-q——-- Lonmm, ""-4‘!-‘:+ 1'1:,-'—1v, B T TS -v-:x"*o*""f"f':; ~ L i e ra T s n NY g
PUSDIC § IMIMUNITY ICIn Ul WWILD TTEArl Lo soouis misridios A Sl oY On-



i mpem Ayt T A e T At mr FTAna e P | s . 1 gy
reservezion conduct. Thersfore. neither Kiows nor Gallegos support reversal of the
Opimion
T% tn Fioe wrlila +n Tofo bubich i P
A The Court Cited to Jicarilla to Fstabiish Issues of Subject Matie

Jmnsmcucn. Not S@vereign Immunity (Responsive to Appeliant’s

he Court of Appeals concluded that no aspect of the Pueblo’s soversignty

is implicated in a case invelving what the Pueble admits is a state road. Opinion,

99 9-11. Finding no sovereign anumt\f the Court of Appeals next considered

whether the district court had subject matter jurisdiction over the dispute. Relying
. . 11 . . " ) . . . .. L. .

on Jicarilla to address issues of subject matter jurisdiction — not soverelgn

immunity -- the court ccncmd | that New Mexico state courts have _}U,l'lSdlCth"\ to

declare the existence of a public road running across fee simple land owned by an

Indian tribe. (Opinion, § 14). The Couft of Appeals correctly found that New

Mexico state courts have jurisdiction over the dis ute,!
]

11 4 s x_' 1 J . @ 1A i . s ad
Contrary to the Pueblo’s argument (BIC at 12-14), the court did not coniuse

g d
L'LD_] ect matter jurisdiction in the New M emco courts with so"e*é' gn immunity.
Readinc uux., its statement that, ‘H our view, the issue in this cese 1s 2 matie
of state law, over which the district court has ]U.llSd]uLlOD ” means the issue was
properly 1"&55& in 2 New Mexico court, not that state lew governs the Inguiry into
soverelgn Immunity Tom 5u1» ( O‘“‘ nion, §14). However, this Cowt has recognized




The appellate cowt then cifed some O 1n¢ NUMETOUS U.S. Suprsme Court
bodies, have
jurisdiction over state roadways that cross tribal lands; wibal co uris cannot
normelly exercise jurisdiction over non-Indians; and an Indian tribe lacks authority
10 1‘agu.1at§ the use of fee land. (Opinion, § 14). Thus,,_the Opinion turther

1.

illustrates that jurisdiction in this matter is proper in state, not faderal, court.

(1:
)
,_

The Opinion then outlined why the Pueblo lacks sovereignty over the state
road, and ther efore why the Pueblo lacks the ability to impede use of the roadway

with impunity and without any legal recourse for the travelling public. As the

court noted, if the Pueblo blocked the state mc_r--v\ 2y, only a state court would have

jurisdiction over the matter. To deprive the public of the ability to challenge an

Indian tribe which unﬂéteraﬂy cuts off access to a public highway is the equivalent

f allowing the Pueblo to take public property without any means of legal
challenge. (Opinion, §15).

The O-pinign discussed the status of the law of sovereign immunity and the

trend toward its abrogation. It compared the facts of the present case. with

1z fad : : P | . v o e 21~ U1 TR S ~ R P
applicable Supreme Court prescedent, correctly noting that the Pueblo voluntarily
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property owners or other individuals, those excluded are innocent civilians who

cennot be held to have known or anticipated a le
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access denial and dispositive facial assertion of soversign immunity by an Indian

B. Courts “mmcrf‘a Fyzmine the Impact of their D)ecisgians OR
Liticants (Responsive to Appellant’ g Points L. A apd E)

Appellant is critical of the Court of Appeals for resorting to “Considerations
of Equity and Fai_mes‘s” (BIC at 17). Legally, “‘equity’ is a synonym.of right and
Jusuce » and “fairness” is synonymous with “justness and right dealing” Orriz v.
Lane, 1070—1\1"1\/1(34 009 g 14,92 N.M. 313 590 P.2d 1168. “Equity and fairness’
are not strangers to courts in fashioning relief.

In Jicarilla, one of the LELCLO s addressed by this C ourt in finding that the

ot +

dispute raised by the Tribe could be br -ought in state court was the equity of its

ecision:
If ...our state courts do not have jurisdiction over this dis pute and the

dispuie 1s not cognizable in federal court, r either the Tribe nor the
County has =z judicial forum in which to settle their respective

an - i gmte T o om S

property rights. This anomalous result, precluding a Native American

. 4\.1,-\..” 1\-'-; : Ay Y as f\f-- ) § o~ - e s oy

wibe from bringing & trespass action such as this one, provides further
1 1 t 1 1
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martter jurisdiction: to adjudicate the Tribe's and the County's clams.
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Jawsuit by a non-Indian who owned fee land locaied within the boundary of an
Indian reservation. ,b plaintiff informed the tribe that he planned to build a guest
lodge on his 160-acre property and o’bta'med a license to do so. The da after the
plaintiff completed the loaoe the tribe closed the road to it. When he sued, the
tribe asserted sove;*eign immunity. Id.; 684-685. The Tenth Circuit allowed the
case to proceed, ‘ﬁnding There must exist a remedy for parties in the position of
plaintiffs to have the dispute resolved in an orderly fashion. To hold that they have
access 10 1O court is to hold that they have constitutional rights but have no
remedy.” Id. at 685. |

So toovdo.es the U.S. Supreme Court consider these types of equitable

practicalities in its opinions. For example, i City of Sherrill v, Onew’a Indian

Nation of New York, 544 U.S. 197, 125 5.Ct. 1478, 161 L.Ed.2d 386 (2005

(“Sherrill™), the Court repeatedly addressed practicabiliry, “pragmetic concerns,”

e AGcrmimT tha P I PR S R | RS U DTS, S
and the disruntion that would be caused if it fTound that & wibe’s open market

Tl 1 1 I TS . 1 T S S il
repurchase of lands held by the wibe Two DUNArst y2ars 230 I ved tribal
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"herefore, the Opinion appropriately a

While the Opinion noted the equitiss of ihe situation, contrarv to Appellant’s

averment, it did not “justify” its holéing based upon those equities (BIC at 17-18)
The court simply and correctly noted that in Jicarilla, this Con found it imr iportant

to ensure that both tribal and non-tribal entities had an available forum in which to
" resolve a dispute oonceming a public road. (Opinion, 9 15).

.Appeﬂaﬁt too acknowledges the importance of ensuring that Hamaatsa has
some remedy, noting that it could s_eek I"BdI‘SSS from the prior lot owner or its title
insurer. (BIC at 20). Thisis a cir cular argument, because even were H Hamaatsa to
obtain that relief (and if such relief were complete), either the priof owner or the
title insurer would take ‘—%amc.atoa’s place as the plaintiff in this litigation. Furthe
as this is a public mad5 not just Hamaatsa but the entire } uohc would lose access.
Thus, even were Hamaatsa able to obtain al Lurna’u ve access to its property (and no
such al‘temativaé ccess exists or has been offered), the Pueblo will still deprive the

~

public of use of a state highway. In other Words, none o

Sl ppmmm m A et prs aeme A as ot T tea Lo atate 1 el A s e 1da taxs 4}
~emadias” are remedies at all because the state road would be unusable by the
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public at the Pusblo’s whum
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concerns and Justice Stevens’ dissent in Kiowa Tribe, read fully, should stimulate
analysts to reasonably view the case now before this Court as one beyond the
pez'iiahezjf of immunity, requiring affirmance of the éistrict court’s denial of the
Pueblo’s motion to dismiss.”. (Opinion, § 19). The court then distinguished the
facts that: (1) in this case, there was no contractual, commercial, or other type of
relationship between the Pueblo and the plaintiff, and (2) Hamaatsa could not have
divined the Pueblo’s intention to tfeét the plaintiff’s use of a public highway as a
trespass, and-‘ therefore, theA plaintiff was an innocent party;»unlike the commercial
constractof in Kiowa.. Indeed, in Kiowa, the contractor, unlike Lmna%sa, could

have negotiated a waiver with the tribe or elected not to pursue the contract, and

o

presumably included the risk as part 01 1

Al

ts costs of doing business. None of those
options was available to Hamaatsa.

Appellent repeatedly cites 1o the Court of Appeals decision in Armijo v.
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Court of Appeals - 1 is in no way binding upon this Court. Nor is it preciusive.
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Armijo did not address eny oI the arguments : relizd ’po-‘ in the Eomaaisa opinion,
10 oo taaen AT - mry . o .
nor did it cover the issues of soversign immunity In ix rem VEISus I personam

actions, the U.S. Supreme Court’s decision in Mesacalere, the distinction between

seeking damages versus equitable relie

THE IN REM NATURE OF THIS SUIT _ BARS TTS DISMISSAL
BASED ON SOVEREIGN INMMUNITY (Respomsive io Anpellant’s
Point ID) '

Putting the cart before the horse, the Pueblo asserts that because it did not
\‘Naive, its sovereign immunity from suit, Hamaatsa cannot pursue a claim against it.
However, because soyereién immunity is not implicated in the first instance, the
Court need not address Whether such immunity has been waived. Where an action |
is in rem, sovereign immunity does not apply.

The decision relevant to this analysis -- ignored by Appe am --1s County of

Yakima v. Confederaied Tribes and Bands of the Yakima Indian Nation, 502 U.S

fum—

51, 112 S. Ct. 683, 116 L.EA.2d 687 (1992) (“Yakima”). In Yakima, the County

11 ot . 1 ~aoaryat] o hald kv the TH
initiated litigation to foreclose upon non-reservation fee property held by the Tribe
Ea i L2 I+ ~ L~ Y NN S s e me A .- £ - R, 1~
sfier 1t failed 1o pay both ad valorem and excise taxes on these parceis.
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Simultaneousty, the Tribe sued the County in federal court 1o7 declaratory and
. sieam palia . : S T S A v adl ar " S e

iniunctive relief, contending the County lacked jurisdiction to levy these taxes. [d.,

- T . oo A 1 2 2 il T g s = M : An <
502 1.8, at 256. The Court found that the Tribe was subject 1o the ad valorem tax,

which was levied directly against the fee property, but not the excise tax, which

i
Y]

4/
20,

Was levi__a—d not against the property, but against the pro;osrt}?’s owner. /d. a
269, In so concluding, the Court etfpreséiy pointed out that the County’s
jurisdiction over the fee land W'n’:h regard to the ad valorem taxes “ié in rem rather
than in personam.” Id. at 265.

The Tribe in Yakima did not contend that it wes immune from thé federal
suit (it could not, as the Tribe brought the ’federal action); howe;\'fer, as in
]&féscalero, the Supreme Court nonetheless impﬁciﬂy found that the Counw could
enforce the ad valorem tax by f’oreclosfng on the property (based upon the
existence of in rem jurisdiction‘). Yakima at 265 (as to ad valorem tax, noting the
DOWET to “assess and collect a tax on certain real estate” is not disruptive of tribal
self—gs‘v&nment, emphasis added).

Applving Yakima, several courts have oonc]uded that where there. is

: Ao At - - +1 " L am oy 1y g T I~ [ am Tan A man il
iarisdiction over the res, there need not be jurisdiction over an Indian tribe, and

v 7

- e S rAsg i S it s lientan i AvAdore [ P 7 Iy A,
therefore soversign mumunity 1s not implicaied. i AnGerson o« Ididdleton Lumber
and P 1.7, VAR N et M -,"r.7 305N AN T N -~ 0 0L 4 PR
"o v. Duinauli Indian Narion, 130 Wash, 2d 882, 825 P.2d 5379 (1956), the tibe
1 3 [P R, B T ~ s 14 . 3
sronsl that the court iackes subisct malier JUrisQiclion OVar 1 gissisd
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this argument, applied Yakimo, and concluded the state court had in rew

A&M's action ... involves no taking of property. It merely
s 2 judicial determination of the co-tenants' relative interesis in
real prop ewTy and 2 division of that property.... The Quinault Nation

would lose no property or interest for which 11: holdb legal title.

T .

Under the Supreme Court’s holding in ... Falima, it is

reasonable to conclude that the ... Court had proper in rem
jurisdiction over A&M’s suit to guiet title and partition alienable and
encumberable fee patented property ... An action for partition of real

property is a proceeding i rem.
Id. at 872-874. Anderson also rejected the tribe’s argument that the court required
not just in rem jurisdiction over the plOpe v, but also in personam jurisdiction
over the tribe: “the decision in ... ¥ ]cmfa which bas ed state jurisdiction to tax and
foreclose on reservation fee land e}’chswvly in rem, contradicts that ¢ ontention.f’
Anderson at 875-876.
Further supporting Hamaatsa’s position; in Cass County Joint Water
Resources Dist. V. 143 Acres of Land, 2002-ND-83, 643 1
the vCoua‘cy condemnead Indian fee land. Id., 2002-ND-83, T The court staied the

ce

primary issue...is apparently one of first impression natiomally: May a state
1y

e A arman LIS tpntt i 0] mmmrm Ao an wiiel hoe basn miirchacad in fes
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on Indian tribe. but which 1S not reservation iand. sboriginal land, aiiotisd ianc, o
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1urisdiction 1o determine “rights m a specilic property, against all the world
rraliv Wil oy ’ 7 AN BT 01 o To Lonram A
egually binding on everyone.” /d., Z002-ND-83, 99 8, 9. It found

;, the

fas Siaral maredietion : . S T T
tate may exercise territorial jurisdiction over the land, including in

an in rem condemnation action, and the Tribe’s sovereign immunity is
not implicated. '

Id., 2002-ND-83, § 21.

These cases are not outliers. Courts in other jurisdictions similarly have
concluded that sovereign immunity is not implicated when a court exercises in rem
jurisdiction involving a tribe’s fee property. See Mz’ccosu?cee Tribe of Indians of
Fla. v. Dep't of Envil. Prot, 78 $0.3d 31(Fla. Dist. Ct. App. 2011) (“The eminent
domaiﬁ action here 1s not an action against the Tribe i‘t.self,' but instead is an action
agw.Lﬁst land held ih fee by the Tribe. [Plaintiff] does not need personal juri dicﬁon
over the Tribe — it needs only in rem jurisdiction over the land. And the land in
question is not tribal 1‘eser’\fafio11 land ... end it 1s not held 11 trust.... Therefore, on

L,

these facts, the Tribe’s sovereign immunity is not implicated and does not bar this

eminent domain action”); Smale, 150 Wash. App. at 484 (sovereign immunity was

not implicated with regard ic an in rem action for adverse possession). See
cenerally Lvonm v. State, 76 Ideho 374, 283 P24 1105, 1106 {1835 (¥4 suit w©
guiet title 10 land aliegedly owned by appsllants and ic which the.. State of Idaho
glispediv ssssris a clanm, s not & claim egeinst...the Sieis, o which it can



interpose soversign Immunily as & Geisnse.....n appellants ars asserting nc
- st <3 .‘ A P s
claim against the sovereignty, but are W-LeﬂanU to retain what they allegedly own.

Hence the contention that such procesding deprives the State...of sovereign rights

of immunity, is without merit”
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The Pueblo’s reliance on Shaffer v. Heitner, 433 U.S. , 97 S.Ct. 2569,

e

d.2d 683 (1977) (BIC 24-25), a case involving personal, not subject maiter,

r—«
LTJ

jurisdiction is misplaced. First, the Pueblo fails to note how and where it preserved
vt‘nis issue. This is of parﬁcular import since the Pueblo’s failure to object to
personal jurisdiction in its motion to dismiss waived any such defense. Sumndance
M'ec/'iamical & Util. Corp. v. Arlas, 1990-NMSC-031, <ﬂ 25, 109 N.M. 683, .789
‘PTZd 12A50 (lack of pe:sonal jurisdiction “must be asserted at the outset of an
action;, otherwise these defenses are waived”). The Pueblo has not contended that
the district court lacked per sonal jurisdiction over it.

Second, the property at issue here is real property located in New Mexico.
In Heitner, the’plaintiff owned personal property (one share of a large company),
and had no minimum contacts with Delaware, the state in wmch the company’s

D%L accounts were held. Heimer is thus urslevant

F e 1 P ot Py P AP N NTn i o rﬁf;q*_L,r‘.F Ie 5 YT
Nor 13 Appeliant's citalon 16 Sidie v Nufiez, 2000-NIMSC-015. 125 NIV
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property,” (id., 2000-NMSC-013, § 79), the Court did not eliminate in rem
e Tharar 1 T o .
jurisdiction in any comiext.  urer, 1 this case, the Nufiez concerns are

inepplicable. Contary to the Pueblo’s averment, Hamaatsa does not believe that

San Felipe actually owns the property under the road. To the contrary, under state

law, the road itself is owned by the State. See NMSA 1978, § 67-2-5 “When any

state highway in the state of New Mexico, is continuously used by, or open for use

to the public, ... for'a period of one year ... such right-of-way shall be and become

the property of and fee thereto shall vest in the state of New Mexico ..., so long as

such right-of-way is so used for highway purposes”). Because the Pueblo — which

does not own the road — not the State, has threatened to cut off the use of the public

road, this case is well within the species of suits subject to in rem jurisdiction.

Thus, Hamaatsa’s suit is properly in rem because it concerns the nature of the
itaalf R 1o 13
property itself, and not the ownership of that property. :

San Felipe next argues, citing cases that do not support the proposition (BIC

that in rem jurisdiction does not creaie >ubgeﬂt matter jurisdiction. This.

R T AR, U 1Al : SR c 1 .a T
convoluted argument ignores the holding n Jicar illa, which found the MNew
VA : AP S PR AP . S P wrar Alatea e & a1 ot 7
Wisxico courts hieve subjsct matier jurisaiclion Over claums ipvolving fee proparty
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The Pueblo’s reliance on the Oneida vew rork (TULNT) case al iis VErious

saia ~F ] (T 202 ola 2mn 1 7] Thars e Atcfr LmirinA ot
levels of appeal (BIC 28-30) also 18 misplaced. There, the district courl founc that

the action before the federal court was not in rem. Oneida Indian Nation v.

Madison Coumry, 401 F. Supp. 24 219, 226-229 (N.D.INY 2005} (because the state

court had jurisdiction of an in rem foreclosure proceeding, the federal court
proceeding can only be in personam because only one court can take jurisdiction
over the res, and further noting in the federal court case, the “County cannot
circumvent Tribal sovereign immunity by characterizing the suit as in rem, when 1t
is, in actuality, a suit to take the tribe's propérty”). By contrast, the district court

has jurisdiction over the res, and Hamaatsa does not seek to “take” anything from

the Pueblo: it simply seeks a declaration that property acquired by the Pueblo has
& By I r/

~
I

had a public road running over It since the early 1900s (the road itself 1s owned by
the State).

The OIN appellate court did not address the contention that the proceeding

was in rem. Therefore, to the extent the Pueblo suggests that the appellate court

Aol LO

BN | R i el warac M Q7 PP O S . S ammnt 1R
COUTT 11 Jﬁd that the tripe was not amesnadis 10 st basss DG SoVErsSiEn h’llnld.ﬁﬁ}'j
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OTN then decided mot io continue its soversign immunity fight, issuing a tribal

P Tam weaivimo 9 versl o 1T ;o nmrmrmant AL resl MO ,
Geclaration waiving “its soversign immunity 10 eniorcement ol rea: properiy

arguments with regard to i1 rem jurisdiction in the present matter.

foed

SOVEREIGN TMIMUNITY D*(WS NOTBAR AN ACTION FOR
DECLARATORY OR T_NTUNCTRTE RELIEK Resm@n&we to
Appeliant’s Point 1)

A. Kiowa Does Not Compel A Finding Of Sovereien Immunity In A
Miatter Seekins Only Equitable Relief

Kiowa comludpa onlv that the tribe was immune from an action for contract
damages, while also noting there “afe reasons to doubt the wisdom of perpetuating
the doctrine [of sovereign immunity]”, because in “our interdependent and mobile

society,...sovereign immunity extends beyond what is needed for tribal self-

governance. 1his is evident when tr1 tribes take part in the Nation’s commerce.” Id.

=

2
-
LN
o2

3

1, Judge Wech 3134 agreed with the conclusion of the OIN district court,

\y}
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Undouptiedly, the relisl sought by ths Alowg piainlilis was monglary —
d Af 1 1 ol o - T 2 T mx 3 A Tt 1 R T I el
damages 10r breach Or contraclt. Itis zlso bevond doubt that the Kiowa Court was

sovereign immmunity in the

21

(without contravention by the majority) that the Court has not descided whether a
state court has jurisdiction to eﬁiom s tribe’s off-reservation actions. Id. at 763
Nor did Kiowa discuss whether soverelgn immupry could be invoked in disputes
involving “purely off-reservation conduct.” Id. at 764 (Stevens, J. dissenting,
emphasis added).  Thus, Whﬂe Kiowa signaled its belief that tribal sovereign
immunity should be restr 1cted it contmued to apply sovereign immunity in an
actions for money damages fOi breach of contract, regardless of where the wrong

occurred. However, Kiowa’s narrow breadth does not encompeass the facts of this

case. Instead, this Court must tumn to other Supreme Court pronouncements and

federal case law to address whether sovereign immunity applies where the sole
relief sought is uqmtable (m addition to h cases cited sSupra).
B.  The Skerrili Case

v 277 e T e [ et et F ot o eie AT A e 31T
In Sherrill (decided efier Kiowa), the Court noted that a 10 could not ciaim

: 1 VI S 3 7 4% TV VR A . Lo~ 1 3
113;11’”1?\; 2s a defense to ap esguitable aclion 1o evict the iribe rom: 122 lanc.
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own acticn in state court against OIN, seeling 0 eViCl ine iribe from its fee
- - T7 0 o : £ T 1 leitioted &< e A A s I O
nroperty. Id, 5447U.S. at Z11 ("lhe ety of > verrill Initizied eviclion procesqings
g
ST RN QR — Lo A e
in state court. and the OIN s Sherrill in federal cowt”).

from texation, it also addressed the unavailability of sovereign immunity from suit

L

in the state . court eviction action. In his dissent, Justice Stevens noted that, based

I

upon the majority’s decision, OIN would be able to assert immunity as a defense to
the state court eviction action. In response, Justice Ginsberg (writing for the

majority) stated:

The dissent suggests that, compatibly with today’s decision, the Tribe
may assert tax immunity defensively in the eviction proceeding
initiated by Sherrill....We disagree. The equitable cast of the relief
souoht remains the same whether asserted affirmatively or

n.7 (emphasis added). The Court’s statement ths supports the
conclusion that where a claim seeks solely equitable relief related n-trust, fee
property, sovereign immunity is unavailable as a defense:

 is clear from the Supreme Court's decision in 5 7errll/ LhaL a tribe 10°

1 S
AT bO =3 £ Y 1 7 “""‘U I I ofaman e
caml De DIEVH ented from nvoKIng & AeIense ¢

3] il deqnn P, 3 - o s} Ly o g
WHESTE ’:‘GL]T‘EDES A0CIINEeS Dl SuluCE the fribe 1O 2858IUNg
soversienty over a particu ! oth
S e ot b1 A gt s O f 1
Sherrill Court held that the DI « 2]

: 3. 1 i . o - Fa RN - 32 .

10 C‘.:?,LSHP‘ "O'C.L 1St lOCaJ e 1 Droperty 18X nIsTCEeT ezt Drocesfings,
5 ; » ~ ~ S
a DTOCQQFKLUS. A Z:' H SL5 VSIS

that tribal immuni’

ISR F=51 SRS

- Fag
AaTarnas
» GETSNST

i< --Al;fw,\,- 4+t oz
Y B i Liicte 1



n T

against Sherriil. We disagree. );...113_15, Sherrill aliows a tribe

T Alccert onionoacts That ol with tadev's decigion. the
{1he qissent suggesis that, comparnioy wiin O\.La} s decision, e
T aes } < oot I~y T ey = i~ +1

iTibe may assert iax ummunity defensively it

[
in the eviction proceoame
1

10 be

sued b}’ 2 state or town ... 10 enforce its laws with Tespec i 1e apar reel

of land if equitable prmvlj)‘&\ DIeV:

1t the tribe from asse

riing

,o

soversignty with respect to that land. To hold otherwise would
AL
Lt

completely undermine the holdine of Sherril]l because. if defendants

are jmmune from suit. plaintiffs here would be lefi utterly p Wweriess

to wilize the courts to evoid the disruptive impact that the Su
Court clearly stated they have the equiteble right to prevent.

New York v. Shinnecock Indian Nation, 523 F. Supp. 2d 185, 298 (EDINY. 2007)

(citations omitted, emphasis added).

preme

J

After Kiowa, but before Sherrill, one. federal appellate found that Indian

iribes are not immune from suits for equitable relief. In T.T.E.A. v. Ysleta del Sur

~ Puyeblo, 181 I F.3d 676 (:wh Ch 1999), the court recognized that claims for

injunctive relief against a tribe require a different outcome from Kiowa:

Kiowa ... was an action for damages, not a suit for declar

- or injunctive relief. This difference matters.. ..

The - distinction between -a suit for damages and one for
declaratory or injunctive relief is eminently sensible, and nothing in
Kiowa undermines the relevant logzc ... There is no reason that the
federal common law doctrine of tribal sovereign immunity, ...should

extend further than the 1ow-consumaonahzed doctrine of
SON \'STSlCTP 1M Luﬂ“\’ Thus, wmle the district r‘murt COITE
the damages clain

siate

1. 1
ctly dismissed

based on sovereign immunity, tribal immunity did

11
not support its order dis missing the actions seelm o declaratory and
juncuve reliel
— 5 T 4 < O £501
T.T.EA 20 6806-681
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judice, the oil companies sought declaraior) relisf against the Tribe. T7EAL s,
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therefore, dispositive on the issue oI the {r1des asser ted immunity. As such, we

find that the district court erroneously concluded that the Tribe was entitlad to

!

sovereign immunity against the oil companies' claims for eguitable relief.

o

Comsiock Oil & Gas v. Ala. &

Jramed

Coushatio fm'fzm Tribes, 261 F.3d 567, 571-572
(5th Cir. 2001), certs. denied, 535 1U.S. 971 (2002). See also Shinnecock Indian

Nation, 523 F. Supp. 2d at 297-299, n.74 (“The Supreme Court’s decision In

Kiowa ...was addressing sovereign immunity of federally-recognized Indian tribes

£
i

from damages actions, not for injunctive relief”).

In Oneida Tribe of Indians of WI v. Village of Hobart, 542 F. Supp. 2d 908

~

(E.D. Wis. 2008), the court concluded that it would be nonsensical for Congress to

subject Indien tribes to local regulation, and vet allow sovereign immunity to
preclude regulatory eniorcement

. [I]t hardly makes sense to *ourmlt tax auon vwhile at the same time
plOfllbltli*é the only means of collecting such taxes.... Unless 2 state
or local government is able to foreclose on Indian property for
nonpeyiment of taxes, the authority to tax such property is
meaningless, and the Court's analysis In Yakima... and Sherrid

2MOUrt its 1o mt‘ling more than an elaborate academic

i SBEITIS m\wy that the Coun wWas 21
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Hobari g1 921, See also Dry Creel: Lodge, 623 F.2d at 583,
S I s ot Alaivn Far amiitahle reliad sosinst
Post-Sherrill, Kiows presents no bar 1o a claim for equiiable renslt against a
tribe, particularly where the equitable relief sought relates to land held in ee. I

would similerly be nonsensical to allow an Indian tribe to purchase property in fee
wherever it likes, and then essentially give that tribe control over the public ro

by allowing the tribe to invoke sovereign imur qunity. Under this formulation, a

tribe could purchase a lot in a subdivision, pLﬁ up a gate to which only it has the
key, and then claim it is immune from the suit filed by its neighbors to open the
nublic road. As only trust property is subject to such immunity, tribes should not
be permitted to assert immunity- from suit as to fee property, while still being
s Congress to purchase fee land and then have it placed into trust.

VARIOUS STATUTES DEMGWSTRATE THAT CONGRESS DID
NOT INTEND TO ALLOW A TRIBE TO IKVOKE SOVEREIGN

IMIMEUNITY WITH REGARD TO EOUITABLE ACTIONS
INVGELVING FEE PR GI“ERTY (Responsive to Appeliant’s Points 1 If

and TLL)
This is not the type of suit in which sovereign immunity s implicated.

T neray Q-»o

any immunity has bezn 'ed or abrogated

T 1 o U ) SR r‘b“c i i~lra cavueTaIon 1T M 7 771-'-1» o T O 1t
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to invoke soversign immunity in a situetion such as this, imvelving a public

a1t B % T 1a £ 4 s 7
situated within freely alienable fee property.

A, Sovereton Lmmurity Cannot Be LL voked T 2 Dispute Ipvolving
Fee Land

.
i

An Indian tribe, like other entities, has the ability to ecquire real property 1o

fee simple on the open market. But, unlike other entites, it also has the ability to

H .

~

the Imterior to transform fee property into property held in

r
o1

trust, with all of the commensurate trust benefits:

Placing land into trust is typically essential for tribes to maximize
economic development on the land — the trust status means the land is
free from property taxes, state and local regulation, and often state and
loca) taxation for any business operating on the property.

Aspatore, Emerging Issues in Tribal-State Relations, “Managing Tribal-State

Relations in a. Chant‘l g Economy,” & (2010). The opposite is presumably also

true — unless propertf is held in trust, it is not free from state regulation, including

laws affectin

UO

public roadways and enforcement of those laws.

This p0>1t101j is bolstered by Sherrill’s citation to the fee-to-trust process at

25 U.S.C. § 465, by which the Secretary of the Interior can “acquire land in trust
for Indians” and by so doing, preclude that land from local regulatory control

(R IN ~ 1 P - - 3 : 1 1
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such laws that are snjoysd by Indian tribes once propsrty is taiten into trust To
oo ; ; sunerfla e Fan_ st ar T Aae y
find otherw ige would render SUpEriusus the enurs fze-to-trust purpese ana
tetailad processes. See 25 CF.R. part 151, See also Carcieriv. Salazar, 555 U.S

which owned property in fee could “free Iisel

regulations,” by having property taken into trust).

This Dosmon is also supported by the Enabling Act of New Mexico, 36 Stat.

h

57, 8§ 2. The only tribal property mentioned in the Enabling Act as having a

distinction from other (non-state or non- Iederal) property are those lands

“owned...by Indian tribes,_the right or title which shaﬂ have been acquired through

Id. Trust lands alone are immune from taxation.

3%

or from the_ United States.
However, lands held by Indian tribes owuiside of a reservation are subject 1o
.LAa’uoﬂ Id. (“nothing herein ... shall préc}ude the State from taxing, as other
lands and other property are taxed, any lands and any other property outside of an

Indian reservation owned or held by any Indian....”). This provision therefore

By
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“conduct” is subject to sovereign immunity. The issus here is not the tribe’s
“conduct,” su.ch as entering into a confract of commiti'mg a tort, but the tribe’s
ability to control access to a public road over fee property, where the character of
the 1‘oad was esta.b]ished prior to the tribe taking possession. Kiowa does not
ad_dress‘ whether a tribe can invoke sovereign immunity with I'ega"d 1o an -eéuitable
claim involving fee land in any event.

The i_nvocation of sovereign immunity would impermissibly allow an Indian
tﬁbe to avoid the enforcement of statellav\f 1o fe_e property in an equliiable..action
that would not impact the tribe’s treasury and defeat the purpose of the laws
allowing tribes to a’cqu.ir-é such pro'per.ty. - The "‘..ultimaté purpose” of allowing such
fee purchases was 10 gi;\fe tribes and their 111¢11’ib-er “the more independent and
responsible status of citizens and property owners.” - Mescalero at 154, citation

A ' s A daed] vam e e e S iaamanmt 1T e | Frarn aTote S .
omitted. So, to hoid tribes and thelr mMembDErs ~HIMUNe [from state law] would be
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15A155 pitation omitied. See Shem Fimwn ot 758 Therefors. 1io am o caryad
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in allowing sovereign immunity to extend to equitable actions related to a tribe’s
© fee property.

To allqw an Indian tribe to invoke sovereign immunity from suit in this case
wouid ‘defeat th‘e congressional scheme of regulation and Congress’
pronouncement in R.S. 2477 would be unenforceable. This coﬁclusion is bolstered
by the Court’s reminder that “general Acts of Congress apply to Indians as well as
all other in the absence of a clear expression to the contrary.” Federal Power
Comm’n v. Tuscarora Indian Nation, 362 1J.S. 99, 80 S. Ct. 343, 4 L. Ed 2d 584
(1960) (“Tuscarora”). R.S. 2477 is precisely one of the “general Acts of
Congress” /[h;cf[ applies universally to the federal government, stat'es., and Indian
tribes. | |

To allow a law such as R.S. 2477 to apply universally, but without any
enforcement mechanism, would be incongruous. Thus, in T uscarom,”’ the Court
found that the federal government had the saine power to take fee land belonging
to an Indian tribe as it had to take property belonging to a state or a private owner.

Id. at 121-122.'7 See also Agua Caliente Band of Cahuilla Indians v. Superior

1 1 uscarora, the litigation was initiated by the Indian tribe.

While certain cases have found that statutes seeking to abrogate Indian
. immunities should be specific, that rationale does not apply here because the
Pueblo is not acting in its capacity as a sovereign. N.L.R.B. v. Pueblo of San Juan,
276 F.3d 1186, 1199 (10th Cir. 2002) (“Tuscarora ... does not apply where an
Indian tribe has exercised its authority as a sovereign—here, by enacting a labor
regulation—rather than in a proprietary capacity such as that of ... landowner”)

40



Court, 148 P.3d 1126, 52 Cal.Rptr.3d 659 (2006) (sovereign immunity does not
bar enforcement of Political Reform Act against an Indian tribe, noting that “our
abrogation of the sovereign immunity doctrine under these facts is narrow and
carefully circumscribed....”); Hollynn D Lil (enforcing the federal Americans with
Disabilities Act to a tribal venture located on fee property).

R.S. 2477 created a public road that is now subject to cloéure at the whim of
the Pueblo, den'vying Hamaatsa access to its property. To avoid this result,
Hamaatsa properly asked the district court to disallow any such action by jﬁdiciaﬂy
establishing the fact of the long-standing public nature of the road. This is an
action in rem that takes nothing from the Pueblo, and which does not implicate
sovereign immunity.

CONCLUSION

~As set forth herein, there are numerous bases for why sovereign immunity
does not bar Hamaatsa’s Complaint. Therefore, this Court should affirm the

district court’s decision denying the Pueblo’s motion to dismiss.

(empheasis added). Ther 1e where the tribe i not ac‘«;ing as a sovereign, but as a
private landowner, the tribe does not have the be i i



STATEMENT REGARDING ORAL ARGUMENT

Oral argument would be helpful to a resolution of the issues herein because
of the significant implications of this decision to land owners in New Mexico,

including Appellee, and due to the general importance of the matters briefed.
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