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FACTUAL BACKGROUND 

 Under the Elections Clause, U.S. Const. art. I, § 4, cl. 1, individual States have the 

authority to “enact the numerous requirements as to procedure and safeguards which 

experience shows are necessary in order to enforce the fundamental right [to vote].”  

Smiley v. Holm, 285 U.S. 355, 366 (1932); see also Storer v. Brown, 415 U.S. 724, 730 

(1974) (“[A]s a practical matter, there must be a substantial regulation of elections if they 

are to be fair and honest and if some sort of order, rather than chaos, is to accompany the 

democratic processes.”).  State legislative authority over elections is important because no 

“election law could have been framed and inserted in the Constitution, which would have 

been always applicable to every probable change in the situation of the country[.]”  The 

Federalist No. 59, at 379 (Alexander Hamilton) (Modern Library Coll. ed. 2000). 

 All States have enacted complex election laws that “invariably impose some burden 

upon individual voters.”  Burdick v. Takushi, 504 U.S. 428, 433 (1992).  Indeed, each 

State’s posture toward in-person early voting, same-day registration, voter ID, out-of-

precinct voting, and preregistration, just to name a few electoral mechanisms, “inevitably 

affects—at least to some degree—the individual’s right to vote and his right to associate 

with others for political ends.”  Id.  (quoting Anderson v. Celebrezze, 460 U.S. 780, 788 

(1983)).  Despite the inevitable burdens, “the state’s important regulatory interests are 

generally sufficient to justify reasonable, nondiscriminatory restrictions.” Anderson, 460 

U.S. at 788. 

 In 2013, the Legislature of North Dakota enacted House Bill 1332; House Bill 1333 

was passed in 2015 (“HBs 1332 and 1333”).  These are the measures at issue; enacted as 

part of North Dakota’s authority and responsibility to ensure a fair, honest, and orderly 

election process.  The goal of these bills is to uniformly fulfill the State’s obligation to verify 

that any particular voter meets the constitutional prerequisites to vote: that he or she is at 

least 18 years old, a citizen of the United States of America, and a resident of the state of 

North Dakota.  N.D. Const. Art. II § 1.  The bills at issue determined that driver’s licenses 
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and non-driver ID’s issued by North Dakota, and Tribal-issued Tribal ID’s can uniformly and 

adequately verify, without personal biases, a particular individual’s age, citizenship, and 

where he or she lives within North Dakota.  The State has provided twenty-seven driver’s 

license facilities throughout North Dakota;  Tribal IDs are also considered acceptable ID.  

As the name suggests, Tribal IDs are only available to Tribal members and not to non-

Native American North Dakotans, regardless of where the Tribal member resides.  

 Over the last three years, North Dakota invested a large amount of time, effort, and 

money into educating North Dakotans about the changes to the voter ID requirements, 

because the State highly values its citizens and ensuring qualified electors are allowed to 

vote.  However, there is only so much the State can do; there is only so much the State can 

be required to do.  At some point, each citizen has to take responsibility for his or her vote, 

including proper documentation necessary in order to cast that vote.  Plaintiffs have not 

shown that any burdens associated with obtaining a valid ID are any more restrictive on 

Native American North Dakotans than upon hundreds of thousands of similarly-situated 

non-Native American rural North Dakotans.  In fact, Native American North Dakotans have 

an additional option unavailable to non-Native American North Dakotans: Tribal IDs.   

 In essence, having to spend additional time and money to travel to obtain a driver’s 

license, Tribal ID, or non-driver state ID is as much a part of being a rural North Dakotan as 

is having to travel extra distance to be able to buy groceries, to see a doctor, or even to 

exercise First Amendment rights such as attending religious services or protesting 

government action.  It is simply a normal part of rural life, and one which has been a part of 

rural life for decades – not an increased burden suddenly imposed by the State.  As with 

protesting or building a place of worship, where it is normal and reasonable for the State to 

set requirements regarding things like gathering permits or safe building codes, it is normal 

and reasonable for the State to set uniform identification criteria to ensure that only 

qualified electors vote. 
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 In the end, the far-reaching consequences of Plaintiffs’ theory would leave States 

paralyzed in the exercise of their authority under the Elections Clause, U.S. Const. art. I, § 

4, cl. 1, and their electoral laws in a constant state of flux as “[a] case-by-case approach 

naturally encourages constant litigation.”  Crawford v. Marion Cty Election Bd., 553 U.S. 

181, 208 (2008) (Scalia, J., concurring).  This Court should reject any approach that permits 

federal courts to tweak state electoral mechanisms to maintain a benchmark of minority 

voter participation and, instead, adhere to the Supreme Court’s guidance that “[c]ommon 

sense, as well as constitutional law, compels the conclusion that government must play an 

active role in structuring elections[.]”  Burdick, 504 U.S. 428, 433. 

LAW AND ARGUMENT 

I. A preliminary injunction is an extraordinary remedy. 

 A “‘preliminary injunction is an extraordinary and drastic remedy and should not be 

granted unless the movant, by a clear showing, carries the burden of persuasion.’”  

Vorachek v. Citizens State Bank, 461 N.W.2d 580, 585 (N.D. 1990) (quoting 11 C. Wright & 

A. Miller, Federal Practice & Procedure § 2948 at 428 (1973)); see also Goff v. Harper, 60 

F.3d 518, 520 (8th Cir. 1995) (“The burden of proving that a preliminary injunction should 

be issued rests entirely with the movant.”). 

 Courts balance four factors when determining whether a preliminary injunction 

should be issued: (1) the probability that the movant will succeed on the merits; (2) the 

threat of irreparable harm to the movant; (3) the balance between that harm and the harm 

to other interested parties if a preliminary injunction is granted; and (4) the effect on the 

public interest.  Vorachek, 461 N.W.2d at 585; see also Watkins Inc. v. Lewis, 346 F.3d 

841, 844 (8th Cir. 2003); Dataphase Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 114 (8th Cir. 

1981).  “‘No single factor in itself is dispositive; in each case all of the factors must be 

considered to determine whether on balance they weigh towards granting the injunction.’”  

Baker Elec. Co-op, Inc. v. Chaske, 28 F.3d 1466, 1472 (8th Cir. 1994) (quoting Calvin Klein 

Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500, 503 (8th Cir. 1987)).  The movant 

Case 1:16-cv-00008-DLH-CSM   Document 45   Filed 07/05/16   Page 7 of 21



4 
 

bears the burden of proving all four factors.  Watkins, 346 F.3d at 844.  The granting of a 

preliminary injunction is an extraordinary remedy and the right to such relief must be clearly 

established by the movant.  Brookins v. Wissota Promoters Ass’n, 142 F. Supp. 2d 1149, 

1151 (D.N.D. 2000). 

 Plaintiffs did not address two of the four required factors: the balance between the 

harm to Plaintiffs and the harm to Defendant, and the effect on the public interest.  Thus, 

Plaintiffs’ motion fails on its face for inadequate pleading.  Even if that were not the case, 

Plaintiffs have not met their burden with regard to the remaining two factors, which were 

addressed: probability of success and threat of harm.  Accordingly, the motion for 

preliminary injunction should be denied. 

II. Plaintiffs are not able to succeed on the merits. 

 The first factor in Vorachek is the probability that Plaintiffs will succeed on the merits 

of the case.  461 N.W.2d at 585.  Plaintiffs cannot meet this requirement.  In an effort to 

convince the Court that they are likely to succeed on the merits, Plaintiffs assert that 

existing case law interpreting the Voting Rights Act of 1965 (“VRA”) should be ignored and 

a “discriminatory effect” test should be applied.  See generally Pls.’ Mem. in Supp. of Mot. 

for Prelim. Inj.  Plaintiffs’ reliance on the “discriminatory effect” standard is misplaced.  

Furthermore, although not the appropriate standard, HBs 1332 and 1333 are constitutional 

even if the “discriminatory effect” analysis is applied. 

 A.  The correct standard of review is the “Crawford” standard. 

 Although both Plaintiffs Memorandum in Support and the federal government’s 

amicus brief argue for strict adherence to the exact words of the VRA, and wish to have a 

“discriminatory effect” test as a result, the United States Supreme Court has interpreted the 

VRA as set forth in Crawford.  According to Crawford, the correct standard to use when 

evaluating a facial challenge to voter regulations is a balancing test, which “weigh[s] the 

asserted injury to the right to vote against the ‘precise interests put forward by the State as 

justifications for the burden imposed by its rule.’”  553 U.S. at 190 (quoting Anderson, 460 
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U.S. at 789).  Justice Scalia’s concurrence applied the approach set out in Burdick, which 

“calls for application of a deferential ‘important regulatory interests’ standard for nonsevere, 

nondiscriminatory restrictions, reserving strict scrutiny for laws that severely restrict the 

right to vote.”  Crawford, 553 U.S. at 204 (Scalia, J., concurring) (quoting Burdick, 504 U.S. 

at 433–34).  Under Burdick, Justice Scalia explained, courts must consider the challenged 

law and its “reasonably foreseeable effect on voters generally.”  Id. at 206.  

 In applying the Anderson balancing test, the Crawford plurality observed that, while 

the record contained no evidence of in-person voter fraud occurring in Indiana, historical 

examples of such fraud exist throughout the Nation.  Id. at 194–96.  The plurality credited 

both the need to deter such fraud and the need to safeguard voter confidence, concluding 

“[t]here is no question about the legitimacy or importance of the State’s interest in counting 

only the votes of eligible voters.”  Id.  “Moreover,” said the plurality, “the interest in orderly 

administration and accurate recordkeeping provides a sufficient justification for carefully 

identifying all voters participating in the election process.”  Id. at 196.  In terms of the law’s 

supposed burdens, the plurality observed that, “[f]or most voters who need [photo 

identification], the inconvenience of making a trip to the [department of motor vehicles], 

gathering the required documents, and posing for a photograph surely does not qualify as a 

substantial burden on the right to vote, or even represent a significant increase over the 

usual burdens of voting.” Id. at 198. 

 The Seventh Circuit demonstrated how to apply Crawford to facial challenges—

constitutional or statutory—to electoral laws in Frank v. Walker, 768 F.3d 744 (7th Cir. 

2014).  In terms of government objectives, the Seventh Circuit observed that the 

weightiness of state interests in deterring fraud and preserving voter confidence are, post-

Crawford, now matters of legislative fact—“a proposition about the state of the world, as 

opposed to a proposition about these litigants or about a single state.”  Id. at 750.  The 

Frank court held that the district court’s finding that up to 300,000 registered Wisconsin 

voters lack acceptable photo ID carries no legal significance under Crawford.  Id. at 748–
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49.  The court explained that registered voters who lack photo ID could not claim to be 

“disenfranchised” because the State had in no way made it “impossible, or even hard” for 

them to get a photo ID.  Id. at 748.  “[I]f photo ID is available to people willing to scrounge 

up a birth certificate and stand in line at the office that issues drivers’ licenses, then all we 

know from the fact that a particular person lacks a photo ID is that he was unwilling to 

invest the necessary time.”  Id.  In fact, said the court, many of the district court’s findings 

“support the conclusion that for most eligible voters not having a photo ID is a matter of 

choice rather than a state created obstacle.”  Id. at 749. 

 Using the Crawford standard, with Frank as additional instruction, Plaintiffs’ 

arguments fail.  “[T]he asserted injury to the right to vote,” as shown in the plurality opinion 

in Crawford, Justice Scalia’s Crawford concurrence, and Frank, is merely a result of 

Plaintiffs’ choices.  North Dakota is not making it needlessly difficult to obtain acceptable ID; 

in fact, the State has offered the additional option of using Tribal ID to further ease any 

potential burden – an option not available to the large population of equally rural non-Native 

American North Dakotans.  It is undisputed that all but four of the twenty-seven North 

Dakota driver’s license facilities have limited days and/or hours of operation; this is not a 

recent change nor is it something designed to make obtaining ID difficult.  This is a normal 

result of having a very small and disperse total population.  As such, Plaintiffs have shown 

no injury to the right to vote, as per Crawford and Frank; they have merely demonstrated 

that living in a rural area, regardless of race, is not the same as living in a city.  Plaintiffs 

have not shown a harm inflicted by the State; they have shown that choosing to live outside 

of a city carries additional burdens, regardless of race, in all areas of life. 

 Weighing the impacts of the above choices and rural locations against the “precise 

interests put forward by the State as justifications for the burden imposed by its rule,” per 

Crawford, there is no doubt that “the legitimacy or importance of the State’s interest in 

counting only the votes of eligible voters” outweighs the inconveniences of rural life.  553 

U.S. at 194-96.  As Justice Scalia noted in his concurrence, “the interest in orderly 
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administration and accurate recordkeeping provides a sufficient justification for carefully 

identifying all voters participating in the election process.”  Id. at 196. 

 Thus, the inconvenience of obtaining valid ID is vastly outweighed by the State’s 

interests in ensuring that only the votes of eligible voters are counted.  Plaintiffs’ 

constitutional claims, therefore, must fail both because the State’s interests are sufficiently 

justified and because Plaintiffs have not proved a substantial burden on all actual voters. 

 B. Plaintiffs’ argument fails even under the “discriminatory effects” test. 

 Plaintiffs argue that HBs 1332 and HB 1333 should be struck down as having a 

“discriminatory effect” upon the Native American citizens of North Dakota using the non-

binding guidance set forth in the Senate Judiciary Committee report associated with the 

1982 amendments to § 2 of the VRA.  As the Seventh Circuit observed when rejecting a 

VRA § 2 challenge to Wisconsin’s voter ID law, “any procedural step filters out some 

potential voters.”  Frank, 768 F.3d at 749.  Yet such unfortunate and incidental “filtering” in 

no way “disfranchises” voters “even though states could make things easier by, say, 

allowing everyone to register or vote from a computer or smartphone without travel or 

standing in line.”  Id.  Plaintiffs’ theory in this case, however, would turn every tweak of a 

State’s electoral regulatory scheme into an excuse for federal court re-adjustment.  It would 

effectively chill all States from attempting any modicum of electoral reform, much as § 5 

formerly straightjacketed covered jurisdictions in reforming their processes.  That is not a 

proper use of § 2. 

 As has been noted previously, with more frequent use of VRA § 2, it is particularly 

important for courts to apply the correct standard when adjudicating discrimination claims.  

Up until now, plaintiffs had restricted themselves to challenging new electoral reforms, as 

there is nothing in the text of VRA § 2 that prohibits them from contesting existing electoral 

schemes; and now comes the case at bar.  See 52 U.S.C. § 10301(a) (providing broadly 

that “[n]o voting qualification or prerequisite to voting or standard, practice, or procedure 

shall be imposed or applied by any State or political subdivision in a manner which results 
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in a denial or abridgement of the right of any citizen of the United States to vote on account 

of race or color”).  Plaintiffs are no longer content to challenge unimplemented potential 

legislation, but are now using VRA § 2 to challenge existing, implemented legislation. 

 As the Court acknowledged in Storer, “as a practical matter, there must be a 

substantial regulation of elections if they are to be fair and honest and if some sort of order, 

rather than chaos, is to accompany the democratic processes.”  415 U.S. 724, 730.  

Furthermore, the Supreme Court has repeatedly stated that “[r]etrogression is not the 

inquiry in § 2 dilution cases.”  Holder v. Hall, 512 U.S. 874, 884 (1994); see also Georgia v. 

Ashcroft, 539 U.S. 461, 478 (2003) (“We refuse to equate a § 2 vote dilution inquiry with the 

§ 5 retrogression standard.”). 

 The Supreme Court has specified that the VRA § 2 inquiry is “‘an intensely local 

appraisal of the design and impact’ of the contested electoral mechanisms.”  Thornburg v. 

Gingles, 478 U.S. 30, 79 (1986) (citation omitted).  An “intensely local appraisal” of 

Plaintiffs’ “discriminatory effect” argument in the case at bar shows that their arguments are 

fatally flawed.  Two of Plaintiffs’ foundational assumptions are wrong, leading to the 

incorrect conclusion that HBs 1332 1333 are denying Plaintiffs the right to vote. 

 First, Plaintiffs’ studies and experts portray the North Dakota population as if most or 

all Native American citizens in North Dakota live on an isolated reservation, separated from 

the rest of the state and the government facilities needed to facilitate voting.  Second, 

Plaintiffs’ studies and experts portray the North Dakota population as if most or all non-

Native American citizens in North Dakota live in cities or other more highly populated areas, 

where they have ready access to the government and its systems.  Both assumptions are 

inherently false, and lead to Plaintiffs having identified a group that is both over- and under-

inclusive. 

 North Dakota is a large state, area-wise, with a small population and a few small 

population centers.  The majority of the population of North Dakota, regardless of race, 

lives far from amenities such as a five-day-per-week driver’s license facility.  Plaintiffs’ in-
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depth studies and examinations treat the Native American population as one homogenous 

bloc, contrasted against the monolithic bloc of the entirety of the remainder of the state.  

Plaintiffs assert that HBs 1332 and 1333 severely burden Native Americans residing in 

North Dakota because of poverty, homelessness, lack of access to transportation, and 

unemployment statistics. Left unaddressed are the large populations of city-based Native 

Americans, similarly situated to the non-Native American city-dwelling population; left 

unaddressed is that many Native Americans residing in North Dakota are not impoverished, 

homeless, lacking in access to transportation, or unemployed. This leads to Plaintiffs 

alleging so-called disparities toward an over-inclusive group of Plaintiffs.   Also, Plaintiffs’ 

allegation that “125 years of discrimination going back to statehood” is a dubious reason as 

to why Plaintiffs cannot now obtain the identification necessary to vote.  Additionally, 

Plaintiffs neglected to address the hundreds of thousands of non-Native American North 

Dakotans who live in remote towns, on isolated farmsteads, and even on or next to the 

reservations, and the large number of non-Native American North Dakotans who are 

affected by poverty, homelessness, lack of access to transportation, and unemployment, 

similarly situated to the Native American population, but who do not have the option of 

using a Tribal ID to vote.  This leads to Plaintiffs alleging disparities toward an under-

inclusive group of Plaintiffs.  Poverty and unemployment transgress race, age, and gender 

in North Dakota.  As such, the under-inclusive nature of Plaintiffs’ race-based equal 

protection claim has no legal basis amounting to racial discrimination as applied to HBs 

1332 and 1333. These laws are racially neutral and treat all similarly-situated North 

Dakotans alike – with, of course, the exception granted to Native Americans, who have the 

additional option of using a Tribal ID. 

 It is undisputed that the individual who lives across the street from a driver’s license 

facility has a much lower burden in obtaining an acceptable ID than the one who lives five, 

ten, or even sixty miles away, regardless of race.  However, Plaintiffs do not show that rural 

Native American North Dakotans have a monopoly over other rural North Dakotans on 
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burdensome travel to a DMV, on rural poverty, on reliance on a post office box due to a 

lack of street-delivery from the Post Office.  Further, all counties in North Dakota are fully 

911 compliant and all areas have 911 addresses, making the “address” portion a non-

issue.  In short, Defendant does not dispute Plaintiffs’ characterization of the normal 

realities of rural life as they impact the rural part of the Native American population by HBs 

1332 and 1333.  However, Defendant cannot rest there: Plaintiffs have not shown that the 

impact on the rural Native American population by these laws is any different than the 

impact rural life has upon the hundreds of thousands of other similarly-situated rural North 

Dakotans, nor have Plaintiffs shown that the considerable city-based Native American 

population is significantly more burdened than the non-Native American city-based 

population.  Without that critical step, the Court need look no further: without being denied a 

vote to any greater extent than the rest of the similarly-situated non-Native American North 

Dakota population, there is no “discriminatory effect.” 

 As Plaintiffs’ arguments cannot meet either the correct Crawford standard of 

pleading, nor can they meet even the minimum threshold for the incorrect “discriminatory 

effect” standard to apply, this factor cannot be met, and the request for the preliminary 

injunction should be denied. 

III. Plaintiffs will not suffer irreparable harm. 

 “The preservation of the status quo recognizes that the most important prerequisite 

for the issuance of a preliminary injunction is a demonstration that, if the preliminary 

injunction is not granted, the applicant is likely to suffer irreparable harm before a decision 

on the merits can be rendered.”  Vorachek, 461 N.W.2d at 585.  Thus, the absence of a 

threat of irreparable injury is a sufficient ground for denying a preliminary injunction.   

Adam-Mellang v. Apartment Search, Inc., 96 F.3d 297, 299 (8th Cir. 1996).  “[A] preliminary 

injunction will not be issued simply to prevent the possibility of some remote future injury.  A 

presently existing actual threat must be shown.”  11A Wright, Miller, Kane, Marcus & 

Steinman, Federal Practice and Procedure, § 2948.1 (3d ed. 2015). 

Case 1:16-cv-00008-DLH-CSM   Document 45   Filed 07/05/16   Page 14 of 21



11 
 

 In Frank, the court rejected any finding of “discriminatory effect” on minorities 

regarding the VRA § 2 claims because “in Wisconsin everyone has the same opportunity to 

get a qualifying photo ID.”  Frank, 768 F.3d at 755.  While the Frank court acknowledged 

some statistical data suggesting that minorities disproportionately lack photo IDs or find it 

more difficult to obtain them, id. at 752–53, it declined to conclude that VRA § 2 could be 

violated merely because “these groups are less likely to use that opportunity.”  Id. at 753.  

“[U]nless Wisconsin makes it needlessly hard to get photo ID,” said the court, “it has not 

denied anything to any voter,” particularly where “the district court [did not] find that 

differences in economic circumstances are attributable to discrimination by Wisconsin.”  Id. 

 As in Frank, Plaintiffs have not shown that, should the injunction be refused, they will 

suffer from an irreparable, concrete injury inflicted by the State of North Dakota.  The 

Complaint in this matter was served on or about January 20, 2016.  The fall election date is 

November 8, 2016.  If, in nine and a half months, Plaintiffs cannot take the time that other 

similarly situated rural North Dakotans have already taken to secure acceptable ID, whether 

it is a driver’s license, non-driver’s ID, or a Tribal ID, that is not an injury inflicted by the 

State.  Four of the seven Plaintiffs had previously obtained a proper form of ID at some 

point in their lives; the State has not made it more difficult or needlessly difficult for Plaintiffs 

to repeat an action that was already accomplished. 

 Four months still remain for five of the seven Plaintiffs to take the necessary steps to 

secure ID; as in Frank, the possibility that Plaintiffs may not choose to do so is not enough 

reason to disrupt the entire State’s voter ID standards and to inflict the harms discussed 

below.  Two Plaintiffs already have obtained the requisite ID, and admit that they have 

voted since obtaining the ID; two of the remaining five admit to having overcome the 

allegedly “insurmountable” hurdles to obtain state IDs in the past, which have since 

expired.  That Plaintiffs could not plan to acquire IDs, or renew them in the 90-day renewal 

window prior to their expiration, is not a harm inflicted by the State. 
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 The situation boils down to the fact that whether or not Plaintiffs are able to vote is 

entirely dependent upon decisions which North Dakota cannot control, such as the 

content/availability of Tribal IDs or whether or not Plaintiffs choose to take the time to obtain  

acceptable IDs.  As in Frank, this strongly indicates that any harm in Plaintiffs being denied 

a vote is not only easily repaired with a little forethought and planning, any harm that does 

happen is not being inflicted by the State of North Dakota.  Thus, if Plaintiffs suffer any 

harm as a result of HBs 1332 and 1333, it will not be an irreparable harm, and any harm 

that might be suffered is not inflicted by the State of North Dakota. Plaintiffs cannot meet 

the second prong of the Vorachek test, and their request for a preliminary injunction should 

be denied. 

IV. The harm to Defendant and the public outweighs the alleged harm to Plaintiffs. 

 The third Vorachek factor requires balancing the alleged harm to the plaintiff and the 

injury that granting the injunction will inflict on the defendant.  461 N.W.2d at 585.  The 

fourth Vorachek factor requires examining the effect of the proposed injunction on the 

public interest.  Id.  In this case, Defendant was elected to represent the interests of the 

citizens of North Dakota.  Thus, the harm to Defendant and the effect on the public interest 

should be considered together.  These are the two factors which were ignored by Plaintiffs, 

causing their pleading to be insufficient and to fail on its face.  However, Defendant will 

address these required factors so that the Court is fully informed. 

 North Dakota is never far from winter; in regards to the November election, it is 

already here.  Time to implement a “rollback” or “temporary repeal” of HBs 1332 and 1333 

is not only short, it is nonexistent. To understand the harm that an injunction would cause 

on the election officials of the State, it is critical to understand the timelines involved with 

administering an election.  While to the public the General Election is on November 8, for 

election officials the work picks up intensity on September 6, which is the candidate filing 

deadline and the deadline for political subdivisions to file ballot language for any measures 

to be placed on the ballot.  At the close of that deadline the focus is on the creation of 
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ballots, which is a time consuming process due to all of the proofing that is required to 

ensure that the ballots for every part of every precinct, have all of the correct offices, 

candidate names, and measures.  There is no room for error when it comes to ensuring 

that the ballots are correct in every detail.  This process needs to be completed in time for 

voting to begin on September 23 for overseas and military personnel. The September 23 

date is mandatory under both state and federal law. See NDCC § 16.1-07-23 and 42 

U.S.C. 1973ff-1(g)(2).  From September 23 until November 8, election officials are 

consumed with processing requests for absentee and mail ballots, scheduling and training 

poll workers for Election Day, preparing and distributing materials and supplies for polling 

places, and performing both the internal and public logic and accuracy tests on the voting 

tabulation system. 

 A scarcity of time already exists after the September 6 filing deadline.  This means 

that the work that an injunction would cause would need to be hastily completed in the 

weeks leading up to that deadline.  All election materials that the Secretary of State created 

for the 2016 Election Cycle would need to be replaced.  Following a legislative session, the 

meticulous revision, proofing, and editing of these manuals, pamphlets, posters, forms, and 

website takes two to three months.  Even after the revisions have been completed 

internally, the Secretary of State then forwards the Election Officials’ Manual on to the 

Attorney General for further proofing, which takes approximately three to four weeks.  After 

receiving approval of the Election Officials’ Manual, it needs to be printed and shipped to 

the county auditors and subsequently distributed to every poll worker. 

 The time necessary to thoroughly complete these revisions does not exist if an 

injunction is granted.  Additionally, it cannot be argued that the Secretary of State can 

simply “dust off” the 2012 versions of these materials.  HBs 1332 and 1333 were not the 

only bills that made changes to election law in the 63rd and 64th legislative sessions.  

Simply using the 2012 versions of these documents would require incorporating the 

Case 1:16-cv-00008-DLH-CSM   Document 45   Filed 07/05/16   Page 17 of 21



14 
 

changes of two legislative sessions to ensure each document is correct in its entirety rather 

than only in the sections that were impacted by HBs 1332 and 1333. 

 Following the necessary revisions to Secretary of State’s election materials, an 

injunction would require supplemental training for the State’s fifty-three county auditors and 

the election staff of those counties to clarify the changes incurred due to the injunction.  

Subsequent to this training, the county auditors would be required to retrain all poll workers 

due to the changes made between the Primary and the General elections.  The timeframe 

for the normal election process leaves little leeway due to all that needs to be done in 

preparation for an election.  Requiring additional trainings by the State to all county auditors 

followed by the county auditors training all poll workers creates an unrealistic burden to the 

election process. 

 Furthermore, an injunction would waste the more than $18,000 already spent solely 

on the public voter identification educational campaign created by the Secretary of State for 

the 2016 election cycle. This figure does not include the training for poll workers, redrafting 

and reprinting the election officials’ handbooks, revising official websites, development and 

deployment of new advertising campaigns, or a number of other expensive items needed to 

fully implement the change.  An injunction would impose one of two possibilities for the 

educational campaign.  The first possibility, if there is adequate time to design and produce 

a new campaign, would necessitate the further expenditure of at least $18,000, before the 

additional expenses mentioned above, as with the first educational campaign, or more if 

rush charges are applied, to print and distribute all-new materials.  The second possibility, if 

there isn’t enough time or resources to revise the campaign, there simply wouldn’t be an 

educational campaign for the General Election and this would cause voter confusion. 

 Beyond the harms detailed above, an injunction would create potential negative 

impacts on the election process that would spill over on the general public interest.  The 

abbreviated timeframe to make the necessary revisions to existing policy, along with the 

fact that the General Election would have a different set of identification requirements than 
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the Primary Election, could lead to confusion at the polls for both the voters and the 

approximately 1,300 volunteer poll workers across the state.  This confusion may lead to 

the law being unintentionally applied differently in the states 259 polling places.  It is a long-

standing goal that voters at every polling location in the state will encounter similar voting 

experiences.  An injunction would seriously hinder the efforts made for equal protection at 

the polls. 

 Just as every voter should have a similar voting experience regardless of the polling 

location, every voter (and the public at large) has the right to know that every other voter is 

also qualified to vote.  A vote cast by an unqualified voter dilutes the votes of every 

qualified voter.  Prior to HB 1333, there was no viable way to authenticate the affidavits that 

were executed in an election.  Without authentication, qualified voters are deprived of their 

reassurance that only qualified voters were allowed to cast ballots.  Allowing individuals to 

cast ballots by using such an unverifiable form of identification undermines the legitimacy of 

the election.  It is true that there is no proof that those who execute voter affidavits are not 

otherwise qualified voters. However, absence of evidence is not evidence of absence: there 

is also no way to positively verify that those who execute voter affidavits are qualified 

voters.  This is what the legislators during the 2013 and 2015 sessions sought to correct.  

This inability to positively verify individuals who execute an affidavit would reestablish the 

erosive impact on the public’s faith in the democratic process. 

 Lastly, an injunction is likely to cause harm to the hundreds of individuals who play a 

crucial role in the administration of our democratic process by volunteering to serve as poll 

workers. These individuals are not career civil servants who are accustomed to adapting to 

policy changes.  They are citizens who feel compelled by civic duty to serve in this vital 

role.  The change in the identification rules between the Primary and the General elections 

may well cause some to decide not to serve in a time when counties have already been 

reporting difficulty finding enough poll workers under the existing, stressful, conditions.   
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 Given that the Motion for Preliminary Injunction will not even be fully briefed until the 

middle of July, fewer than 45 days will remain from the date of a potential injunction to fully 

implement the repeal of two laws which have been in place for three years.  As discussed 

above, this means forcing 3-6 months’ worth of work, by several different parts of the 

government, into six weeks. Plaintiffs’ injunction is asking for no less than a Herculean 

effort. 

 The time and money invested to educate and comply with HBs 1332 and 1333, by 

both the State and its citizens, were well spent.  However, Plaintiffs now seek to roll back 

these fully-implemented laws.  They wish to “undo” the years of time, effort and money 

invested, causing an overwhelmingly expensive and confusing last-second push to 

reeducate the entire populace of North Dakota as to the correct standard come September.  

Further, should Plaintiffs’ arguments not be successful on their merits, as is quite likely per 

the above arguments, the State will then have to reeducate the populace and election 

officials yet again upon conclusion of this case and reinstatement of HBs 1332 and 1333.  

This will cause enormous confusion and inflict a great, unnecessary expense on the State. 

 Plaintiffs’ alleged harm, as discussed above, is neither irreparable nor is it inflicted 

by the State of North Dakota.  The Vorachek test requires balancing that alleged harm 

against the overwhelming loss of time, effort, and money already expended by the State to 

implement HBs 1332 and 1333, and the Herculean effort necessary to undo the years of 

effort expended in implementing those new laws in less than six weeks.  In light of all the 

evidence, Plaintiffs cannot prevail on the third and fourth Vorachek factors. 

CONCLUSION 

 Through the requested injunction, Plaintiffs seek to temporarily repeal two laws and 

replace them with laws of their choosing, disregarding the harm to the State and to the 

public, as well as the democratic process.  Yet at the same time, Plaintiffs have not met 

even the minimum pleading standards needed to meet their burden for a preliminary 

Injunction.  Plaintiffs, as shown above, have little or no chance of succeeding on the merits 
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of their case, either under the correct Crawford standard or under the incorrect 

“discriminatory effect” standard.  Plaintiffs will not suffer irreparable harm inflicted by the 

State of North Dakota, as per Crawford and Frank; they will merely suffer the normal 

consequences of choosing to forego the requirements of a law which impacts similarly-

situated rural North Dakotans in almost exactly the same way.  The only difference in 

impact is that, because Tribal IDs are available for Plaintiffs where they are not available to 

similarly-situated non-Native American North Dakotans, Plaintiffs actually have an easier 

burden to meet in producing acceptable ID at the polls.  Plaintiffs did not address the harm 

to Defendant and the public interest at all, neglecting their burden of pleading.  As 

Defendant has shown, the harm in granting the requested injunction, both to the State and 

to the public interest in general, is enormous financially as well as in terms of time, effort to 

be expended, and public confusion at the last-second change.  

 As Plaintiffs have not met their burden of pleading, and as Defendant has shown 

that Plaintiffs cannot meet any of the four required factors of the Vorachek test, Defendant 

respectfully requests that Plaintiffs’ Motion for a Preliminary Injunction be, in all things, 

DENIED.  

 Dated this 5th day of July, 2016. 

State of North Dakota 
Wayne Stenehjem     

 Attorney General 
 
By:   /s/ Elizabeth A. Fischer   
 Elizabeth A. Fischer  

Assistant Attorney General 
State Bar ID No. 07288 
Office of Attorney General 
500 North 9th Street 
Bismarck, ND 58501-4509 
Telephone (701) 328-3640 
Facsimile (701) 328-4300 
Email elifischer@nd.gov 

 
Attorneys for Defendant. 
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