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Introduction 

 Appellants submit this supplemental brief pursuant to this Court’s Order of 

May 10, 2016 (Dkt. Entry 102). 

 On March 1, 2016, Appellants filed a Motion for Leave to File Notice of 

Subsequent, Relevant Facts (Dkt. Entry 90) highlighting events occurring after the 

submission of the parties’ initial briefs.  Specifically, Appellants noted that the 

February 2016 convention of Native Hawaiians managed by Appellee Na’i Aupuni 

had adopted a governing document, in the form of a proposed constitution, which 

included a provision regarding a ratification election.  Dkt. Entry 90 at 2-3.  

Appellants have always maintained that such a ratification vote would be unlawful, 

and they submitted additional facts on March 1, 2016, as relevant to determining 

whether such a vote might occur.  Id. at 3.  On March 4, 2016, the Clerk of the 

Court issued an Order construing Appellants’ motion as a request for judicial 

notice and referred the motion to the merits panel.  Dkt. Entry 91. 

 On May 10, 2016, this Court directed the parties to provide a status update 

regarding any ratification election or other relevant developments occurring after 

the filing of Appellants’ motion, and to address how any such developments 

affected the question of whether this appeal is moot. 
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Additional Facts 

 Since March 1, 2016, appellants have learned of two sets of facts that bear 

on the issue of mootness.   

 On March 16, 2016, Appellee Na’i Aupuni issued a press release 

announcing that “it would not be conducting a ratification vote on the proposed 

constitution produced by the recently completed ‘aha [convention].” Press Release, 

Na’i Aupuni, Naʻi Aupuni Decides Not To Pursue Ratification Vote, (Mar. 16, 

2016).1  It also stated that “the ‘aha participants . . . or a similarly broad-based 

group, would be the entity to best advance the ratification vote.”  Id. at 1.  Counsel 

for Na’i Aupuni suggested that, “now that we cancelled the election and will not be 

conducting any ratification vote, Na’i Aupuni contends that the appeal is moot.”  

Id.  Na’i Aupuni’s remaining grant funds of $100,000 – out of a total of $2.6 

million – were to be returned to Appellee Office of Hawaiian Affairs (OHA).  Id. 

 As its press release makes clear, Na’i Aupuni was not declaring that a 

ratification referendum would not take place.  Rather, it was expressing the view 

that another “entity” would hold that election.  Since that announcement, online 

groups have been established to solicit donations in order to fund a ratification vote 

1 Available online at http://www.naiaupuni.org/docs/NewsRelease-
NaiAupuniDecidesNoRatificationVote-031616.pdf. 
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concerning the document approved by the convention.2  Further, a recent article 

reported that on March 23, 2016, the Committee on Resource Management of 

Appellee OHA voted to recommend that a “Nation-Building Line of Credit” of 

about $125,000 be provided to cover operating expenses of Appellee Native 

Hawaiian Roll Commission (NHRC).  Andrew Walden, OHA to Fund 

Kana’iolowalu Roll Again?, HAWAI’I FREE PRESS, Mar. 28, 2016.3 

 A second set of facts, which Appellants learned only after the February 2016 

convention and the filing of their motion on March 1, 2016, concerns the extensive 

participation in that convention by officers and employees of Appellees OHA and 

NHRC.  Specifically, Appellants learned that four high officers in those agencies, 

who are named Defendants in this lawsuit, submitted their names as candidates, 

and ultimately were delegates to the February 2016 convention: Rowena M.N. 

Akana, Trustee of OHA; Nā’ālehu Anthony, NHRC Commissioner; Lei Kihoi, 

NHRC Commissioner; and Clyde W. Nāmu’o, NHRC’s Executive Director.4  

2 See AlohaLāhui and Hawaiian Nation (websites at http://www.alohalahui.com/ 
and http://www.hawaiiannation.com/).   
 
3 Available at http://www.hawaiifreepress.com/ArticlesMain/tabid/56/ID/ 
17185/OHA-to-Fund-Kanarsquoiolowalu-Roll-Again.aspx?utm_source= 
April+3%2C+2016+News+from+Hawaii+Free+Press&utm_campaign=April+3%2
C+2016+Email&utm_medium=email. 
 
4 Biographies of all candidates are available online at https://vote.election-
america.com/naiaupuni/allbios.htm.  The list of delegates attending is available at 
http://www.naiaupuni.org/aha.html, under the link “Participant List.”  

3 
 

                                                            

  Case: 15-17134, 05/17/2016, ID: 9980488, DktEntry: 103, Page 6 of 12

http://www.alohalahui.com/
http://www.hawaiiannation.com/
http://www.hawaiifreepress.com/ArticlesMain/tabid/56/ID/%2017185/OHA-to-Fund-Kanarsquoiolowalu-Roll-Again.aspx?utm_source=%20April+3%2C+2016+News+from+Hawaii+Free+Press&utm_campaign=April+3%2C+2016+Email&utm_medium=email
http://www.hawaiifreepress.com/ArticlesMain/tabid/56/ID/%2017185/OHA-to-Fund-Kanarsquoiolowalu-Roll-Again.aspx?utm_source=%20April+3%2C+2016+News+from+Hawaii+Free+Press&utm_campaign=April+3%2C+2016+Email&utm_medium=email
http://www.hawaiifreepress.com/ArticlesMain/tabid/56/ID/%2017185/OHA-to-Fund-Kanarsquoiolowalu-Roll-Again.aspx?utm_source=%20April+3%2C+2016+News+from+Hawaii+Free+Press&utm_campaign=April+3%2C+2016+Email&utm_medium=email
http://www.hawaiifreepress.com/ArticlesMain/tabid/56/ID/%2017185/OHA-to-Fund-Kanarsquoiolowalu-Roll-Again.aspx?utm_source=%20April+3%2C+2016+News+from+Hawaii+Free+Press&utm_campaign=April+3%2C+2016+Email&utm_medium=email
https://vote.election-america.com/naiaupuni/allbios.htm
https://vote.election-america.com/naiaupuni/allbios.htm
http://www.naiaupuni.org/aha.html


Appellants also learned that another nine employees of OHA or NHRC were 

delegates to the convention.5 

 Thus, thirteen individuals who were working at the time for OHA or NHRC, 

including some of the highest-ranking officials in those agencies, were delegates to 

the February 2016 convention.  This amounts to more than eight percent of the 154 

delegates who attended the convention.  Furthermore, another fourteen delegates 

were former employees of OHA or NHRC.6  That means that about eighteen 

percent of the 154 delegates to the convention were either current or former 

employees of Appellees OHA and NHRC.    

 
5 Keala Carter, Kuhio Lewis, Christopher-Travis Lum Lee, and Davis Price 
identified their current employment with OHA in the information they provided in 
their official candidate biographies.  See supra note 4 (candidate list).  Jacob Bryan 
Aki and Jocelyn Doane mention OHA in their biographies, and their employment 
status is confirmed in OHA Board minutes from February 2016 
(http://19of32x2yl33s8o4xza0gf14.wpengine.netdna-cdn.com/wp-
content/uploads/BAEmin16_02_03.pdf).  Catelin Aiwohi mentions OHA in her 
candidate biography and confirms her employment in her Linked In account 
(https://www.linkedin.com/in/catelin-aiwohi-52739a88).  Shane Palacat-Nelsen 
appears as an employee in OHA minutes from last year (http://www.oha.org/wp-
content/uploads/botmin15_09_09com.pdf) and works there now 
(http://www.oha.org/event/la-hoihoi-ka-piko-return-source/).  Finally, Desiree 
Cruz mentions NHRC in her official candidate biography, and confirms her 
employment in her Linked In account (https://www.linkedin.com/in/desiree-
moana-cruz-ab94aa4b). 
 
6 Moanikeala Akaka, Olu Campbell, Dante Carpenter, Clarence Ching, Matthew 
Kaaihue, Leona Kalima, Kamaki Kanahele, Winona Matsuzaki, Janice Ringler, 
Karyle Yamane, Wesley Yoon, Annelle Amaral, Kaniela Ing, and Diana 
Suganuma. 
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How These Facts Affect the Issue of Mootness 

 In their reply brief, Appellants discuss the high burden that must be met to 

show that a case has been mooted by a defendant’s voluntary cessation of its own 

challenged conduct.  Dkt. Entry 84 at 12-15.  The standard “is stringent: ‘A case 

might become moot if subsequent events made it absolutely clear that the allegedly 

wrongful behavior could not reasonably be expected to recur.’”  Friends of the 

Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 189 

(2000) (citation omitted).  “The ‘heavy burden of persuading’ the court that the 

challenged conduct cannot reasonably be expected to start up again lies with the 

party asserting mootness.”  Id. 

 Na’i Aupuni’s declaration of March 16, 2016, to the effect that it will not 

hold a ratification referendum does not establish that it is “absolutely clear” that 

neither Na’i Aupuni nor the other Appellees will ever hold or assist with such a 

ratification referendum in the future.  At the most basic level, conduct that a 

defendant abandons during the course of litigation may be renewed when litigation 

ends.  Courts are unwilling “to leave ‘[the] defendant . . . free to return to his old 

ways.’”  City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 n. 10 (1982) 

(citation omitted).    

 Moreover, the reluctance with which Na’i Aupuni abandoned its earlier, 

stated intention – indeed, its contractual obligation to OHA – to hold a ratification 
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referendum suggests that Na’i Aupuni would hold or assist with such a referendum 

if there were any practical opportunity to do so.  Na’i Aupuni did not renounce a 

ratification vote on principle.  See Rosemere Neighborhood Ass’n v. U.S. 

Environmental Protection Agency, 581 F.3d 1169, 1175 (9th Cir. 2009) 

(abandoning challenged conduct “without renouncing the challenged policy” was 

not sufficient to establish mootness) (citation omitted).  To the contrary, it 

expressed its strong desire that another “entity” conduct such a vote.  While its 

press release is remarkably vague on the precise reasons Na’i Aupuni cancelled its 

plans to hold a ratification vote, the last few paragraphs suggest that the likely 

reasons were (1) that Na’i Aupuni believes that its direct involvement in a 

ratification vote will be detrimental to Appellees on the issue of state action, and 

(2) that it has run out of grant money.  If either of those facts were to change, 

Appellants submit that it would become likely that Na’i Aupuni would renew its 

efforts to hold such a vote.   

 These considerations suggest another reason that Na’i Aupuni’s 

announcement does not moot this appeal.  Appellee OHA needs to be enjoined 

from funneling millions of government dollars to another supposedly private entity 

under its de facto control for the purpose of holding a ratification vote using the 

race-based Roll.  OHA’s previously unknown but extensive involvement in the 

convention effort contradicts its previous assertions, made throughout the course of 

6 
 

  Case: 15-17134, 05/17/2016, ID: 9980488, DktEntry: 103, Page 9 of 12



this litigation, that this was an entirely private effort conducted by private non-

profit Na’i Aupuni.  But particularly with respect to mootness, the fact that OHA 

was so intimately involved with the work of the convention supports the inference 

that it will invest time, effort, and funds to have the product of that effort ratified.  

Because it is not “absolutely clear” that the conduct that was the subject of the 

complaint will not be renewed, this appeal is not moot.   

 If the Appellees truly were willing to forgo holding a ratification vote using 

the Roll, the way to properly resolve the claims in this matter would be by agreeing 

to the issuance of a permanent injunction to that effect.  In the absence of such an 

injunction, Appellants respectfully submit that it would be wrong to dismiss this 

appeal as moot.   
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Conclusion 

 For the foregoing reasons, and for the reasons set forth in Appellants’ 

opening and reply briefs, this appeal is not moot. 

Dated: May 17, 2016   Respectfully submitted,  
 
      /s/ Robert D. Popper     

      JUDICIAL WATCH, INC. 
ROBERT D. POPPER 
PAUL J. ORFANEDES 
LAUREN M. BURKE 
CHRIS FEDELI 

 
      Attorneys for Appellants 
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Robert D. Popper 
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