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III. STATEMENT OF ISSUES PRESENTED FOR REVIEW: 

DID THE DISTRICT COURT PROPERLY FIND THAT THE 
GOVERNMENT FAILED TO ESTABLISH THE VOLUNTARINESS OF 
DEFENDANT WOODY’S STATEMENTS DURING A POLYGRAPH 
EXAMINATION BY A PREPONDERANCE OF THE EVIDENCE?   

A. IS THE DISTRICT COURT’S FINDING 
SUPPORTED BY THE RECORD INCLUDING THE 
OPINION OF A PSYCHOLOGIST THAT THE 
DEFENDANT’S BACKGROUND AND MENTAL 
CHARACTERISTICS MADE HIM SUSCEPTIBLE TO 
COERCION? 
 
B. DID THE LACK OF ANY RECORDING OF 
THE POLYGRAPH EXAMINATION AND THE 
AGENTS PRIOR INACCURATE TESTIMONY 
PROPERLY PERSUADE THE DISTRICT COURT 
THAT THE DEFENDANT’S STATEMENTS WERE 
INVOLUNTARY?   
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IV. STATEMENT OF JURISDICTION: 

A.  District Court Jurisdiction.   

The district court had jurisdiction under Title 18 U.S.C. § 3231.  Venue is 

proper under Rule 18, Fed. R. Crim. P.  

B. Appellate Court Jurisdiction.   
 
This court has appellate jurisdiction pursuant to Title 28 U.S.C. § 3731.  The 

government is appealing an order by the district court suppressing defendant’s 

statements.  CR 1301, ER 3-26.2

C. Timeliness of Appeal.   

   

The government’s Notice of Appeal was filed timely within thirty (30) days 

of the entry of the order suppressing defendant’s statements.  CR 137; ER 1-2.   

D. Bail Status.   
 

The defendant is currently in custody at CCA-Florence, Arizona, pending 

trial in the district court.   

. . . 

. . . 

                                                 
1  The abbreviation “CR” refers to the documents in the Clerk’s Record followed 
by the appropriate docket entry.   
2  The abbreviation “ER” refers to Appellant’s Excerpts of Record followed by the 
appropriate page number.   
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V. STATEMENT OF THE CASE:   

 A. Nature of the Case; Course of Proceedings, Disposition.   
 

This is an interlocutory appeal by the government from the order of the 

United States District Court for the District of Arizona, the Honorable Neil V. 

Wake, suppressing the defendant’s statement after evidentiary hearing.  On April 

30, 2013, an Indictment [Doc. 1] was returned against the defendant containing 

allegations of Abusive Sexual Contact in violation of 18 U.S.C. §§ 1153, 

2244(a)(5), and 2246(3), and two counts of Aggravated Sexual Abuse of a Child in 

violation of 18 U.S.C. §§ 1153, 2241(C), and 2246(2)(C).  CR 1; ER 55-56.  

Calvert Woody was arrested on May 24, 2013, and has remained in Federal 

custody since.   

After a change of defense counsel and a competency evaluation, the 

defendant on November 7, 2014, filed a Motion to Suppress and a Request for a 

Voluntariness Hearing.  CR 98; ER 46-51.  The defendant sought suppression of 

alleged admissions made to FBI Special Agent (SA) Brian Fuller during a 

polygraph examination at the FBI office in Gallup, New Mexico on December 20, 

2012.  Because of attacks on the credibility of SA Fuller in connection with 

investigations some years prior, the government filed a Motion In Limine to 

Preclude the defense from introducing evidence of these prior instances of 
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allegedly false testimony.  CR 83; SER 84.3

The court held an evidentiary hearing on the Motion to Suppress on March 5 

and 9, 2015.  CR 124-25; ER 27-28.  On April 6, 2015, the court entered an order 

suppressing defendant’s alleged statements in his December 20, 2012, 

interrogation by SA Fuller during and after the polygraph examination.  CR 130; 

ER 3-26.  In an exhaustive 24-page Opinion the district court explained in detail 

that in the absence of a recording of the polygraph and the alleged statements of 

defendant Woody, and based on an expert’s opinion that Woody’s statements may 

have been coerced, it was not persuaded by a preponderance of the evidence that 

they were voluntary.  The district court stated: 

  The court heard argument on the 

government’s Motion on February 5, 2015, and thereafter granted the 

government’s Motion with one exception.  CR 128; SER 1.  The court permitted 

the defendant to cross-examine SA Fuller at trial concerning his grand jury 

testimony in a previous case which turned out to be entirely inaccurate and was 

specifically contradicted by a video recording made by Tribal Police.   

  On the facts of this case, in light of Woody’s 
background and characteristics, the conscious choice to 
deny the court essential evidence weighs against the 
Government.   
. . .  

                                                 
3  The abbreviation “SER” refers to Appellee’s Supplemental Excerpts of Record 
followed by the appropriate page number.   
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  The lack of potentially dispositive evidence for which 
the Government is responsible undermines the weight of 
the limited evidence the Government does present.  The 
court is not persuaded by a preponderance of the 
evidence that Woody’s statements were voluntary. 

ER 25-26.   

B. Statement of Facts.   

The district court found the facts as follows:   

A. Initial Investigation 
 
 In December 2011, the Navajo Nation Police 
informed the Federal Bureau of Investigation of child 
sexual abuse allegations against Woody. The FBI 
referred the six-year-old victim, Adriana, to the Flagstaff 
Medical Center for a forensic interview. One month later, 
on January 20, 2012, the FBI arranged another forensic 
interview for ten-year-old Sylvia, who had also accused 
Woody of sexual abuse.  Based on those interviews, the 
FBI undertook to locate Woody.  Agents eventually 
obtained a telephone number for Woody’s girlfriend, 
Valerie Dale, and through her scheduled a meeting with 
Woody in the parking lot of a Window Rock, Arizona, 
Shop ’n Save.   
 
 Present at that meeting on June 26, 2012, were 
Woody, Dale, and their three-month-old son, as well as 
Special Agents Cheryn Priestino and Matthew Shelley of 
the FBI. Woody voluntarily came to the Shop ’n Save.  
This meeting lasted about forty minutes, during which 
Woody stood outside of his vehicle, in control of the keys 
to his car.  He made no incriminating statements.  Special 
Agent Priestino explained that she had reached out to 
Woody to inform him of the investigation and seek his 
cooperation. 
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 Later in the conversation, Special Agent Priestino 
inquired whether Woody would submit to a polygraph 
examination. When Woody asked what a polygraph 
exam was, Dale told him it was equivalent to a lie-
detector test. Special Agent Priestino explained that the 
test usually takes two to three hours, that it involves 
attaching electrodes and other equipment to the subject’s 
body, and that the determination of truthfulness hinges on 
the answers to a handful of questions. Woody said he 
would think about Special Agent Priestino’s request, and 
Dale indicated she would contact the FBI if Woody 
wished to sit for an exam.   
 
 B. Polygraph Examination and Statements 
 
 Several weeks later Special Agent Priestino called 
Dale to follow up.  Woody agreed to appear at the FBI’s 
Gallup, New Mexico, field office for a polygraph exam 
on December 20, 2012.  After Dale dropped Woody off 
that morning, Special Agent Priestino met him in the 
lobby of the Gallup office and escorted him to a 
windowless but well-lit conference room.  Waiting for 
Woody in the conference room was Special Agent Brian 
Fuller, a supervisory regional polygraph manager for the 
FBI.  Special Agent Fuller reviews for accuracy any 
polygraph exam administered by any FBI agent in the 
western United States. He also administers polygraph 
exams himself. Over the course of his eighteen-year FBI 
career, he estimated that he has conducted approximately 
1,100 polygraph tests; of that number, roughly 300 
involved investigations into crimes in Indian country.  
About half of the people he examines, both Native 
American and non-Native American, give a confession.   
 
 Except where specifically noted, what follows is 
Special Agent Fuller’s account of what transpired, taken 
solely from his notes, his later report, and his testimony 
at a March 5, 2015 evidentiary hearing.  Special Agent 
Fuller gave Woody an overview of the polygraph 
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process, during which Special Agent Priestino was 
present.  Throughout, both agents were dressed in 
plainclothes and had their weapons and badges 
concealed.  Special Agent Fuller asked Woody whether 
he was willing to take the exam, whether he could read 
and write, whether he spoke any languages other than 
English, and how far he had gone in school.  After 
recording Woody’s answers, Special Agent Fuller, sitting 
at the conference room table, opened an electronic 
‘Advice of Rights’ form on his laptop and turned the 
computer to face Woody, who was seated in a chair 
against the wall, next to the conference room door.  
Under a heading that reads ‘Your Rights,’ the form 
contains a list of the following six statements: 1) ‘You 
have the right to remain silent,’ 2) ‘Anything you say can 
be used against you in court,’ 3) ‘You have the right to 
talk to a lawyer for advice before we ask you any 
questions,’ 4) ‘You have the right to have a lawyer with 
you during questioning,’ 5) ‘If you cannot afford a 
lawyer, one will be appointed for you before any 
questioning if you wish,’ 6) ‘If you decide to answer 
questions now without a lawyer present, you have the 
right to stop answering at any time.’  (Ex. 4.)  
 
 Special Agent Fuller read each of these statements 
aloud to Woody.  He also read out the following 
disclaimer, located in the ‘Consent’ portion of the form:  
‘I have read this statement of my rights and I understand 
what my rights are.  At this time, I am willing to answer 
questions without a lawyer present.’  (Id.)  Woody then 
signed the form without asking any questions or 
expressing any confusion about his rights.  (See id.)   
 
 Special Agent Fuller repeated the process with a 
second form, entitled ‘Consent to Interview with 
Polygraph.’  (Ex. 5.)  Among the statements on this form 
that Special Agent Fuller read to Woody were the 
following:  1) ‘You have the right to refuse to take the 
polygraph test,’ 2) ‘If you agree to take the polygraph 
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test, you have the right to stop the test at anytime,’ and 3) 
‘If you agree to take the polygraph test, you have the 
right to refuse to answer any individual question.’  (Id.)  
The form contains a ‘Waiver and Consent’ section, which 
reads, in part, ‘I have read this statement of my rights and 
I understand what my rights are. I voluntarily agree to be 
examined by means of the polygraph during this 
interview. I understand and know what I am doing. No 
threats or promises have been used against me to obtain 
my consent to the use of the polygraph.’  (Id.)  Special 
Agent Fuller testified that Woody did not convey any 
misapprehension or ask any questions about this form 
before signing it.  The copy of this form admitted into 
evidence shows the signatures of Woody and both agents.  
(See id.)   

 
 At this point, Special Agent Priestino left the room 
and closed the door behind her, leaving Woody alone 
with Special Agent Fuller, who began what he termed a 
‘pre-test interview.’  In that interview, Special Agent 
Fuller gathered biographical information about Woody 
such as his date of birth, height and weight, education 
and employment history, and criminal record, which he 
recorded in a ‘Polygraph Examination Worksheet.’  (Ex. 
14.)  He explained that the polygraph test would include 
questions about whether Woody had had inappropriate 
sexual contact with the victims, as well as other 
questions.  Through a series of questions about 
intoxication and sleep the previous night, Special Agent 
Fuller determined that Woody was eligible to take a 
polygraph exam that day.   

 
 The conversation then moved to the allegations 
against Woody.  According to a ‘Polygraph Examination 
Report’ authored by Special Agent Fuller on January 8, 
2013, during this portion of the December 20, 2012 pre-
test interview Woody made a number of statements that 
he apparently thought were exculpatory but that are more 
likely inculpatory.  Woody told Special Agent Fuller he 
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had been at Adriana’s mother’s trailer in Tsaile, Arizona, 
for a family get-together. (Ex. 13 at 1-2.) While ‘play 
fighting’

1
 with Adriana on the floor, Woody grabbed 

Adriana under her armpits and ‘playful[ly]’ touched her 
breasts.  (Id. at 2.)  He also allegedly ‘touched Adriana’s 
vaginal area over her clothes with his hand,’ but denied 
touching her vagina underneath her clothes.  (Id. at 2-3.)  
Woody placed Adriana on his lap but moved her back to 
the floor after she began ‘moving around on his penis.’  
(Id. at 2.)  Because the zipper on the shorts Woody wore 
that day was not working, his penis fell out of his shorts 
while he was wresting with Adriana.  (Id. at 3.)  Woody 
‘could not remember if Adriana touched his penis or if 
she tried to put it in her mouth when they were 
wrestling.’  (Id.)  Later in the interview, however, Woody 
claimed Adriana had touched his penis but that he had 
not placed it in her mouth.  (Id.)  Woody described all 
these events as an accident and a ‘misunderstanding.’  
(Id.)   
 
 Woody recounted a similar series of events with 
respect to Sylvia.  During ‘playful wrestling around’ with 
Sylvia, Woody ‘touched her vaginal area’ over her 
clothes, but Sylvia never saw or touched his penis.  (Id.)  
On a separate occasion, in the course of throwing Sylvia 
on a trampoline, Woody touched Sylvia’s vagina and 
breasts.  (Id.)  Woody changed his story later in the 
interview, telling Special Agent Fuller that Sylvia 
touched Woody’s penis when it accidentally fell out of 
his shorts.  (Id.)   
 
. . . 

  ____________________________ 
1
  All quotations in this discussion are taken from Special 

Agent Fuller’s report, which does not itself use quotation 
marks.  It is therefore not clear, in any particular instance, 
whether the words Special Agent Fuller used came 
directly from Woody or rather were merely a paraphrase 
of Woody’s statements.   
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 After Woody made these statements, Special 
Agent Fuller invited Woody to move to the polygraph 
exam chair, which was at the conference room table.  He 
discussed with Woody the difference between telling the 
truth and telling a lie and analogized the polygraph to an 
X-ray machine that monitors the test-taker’s physical 
reactions for signs of dishonesty.  Special Agent Fuller 
explained to Woody how the polygraph exam works, 
including how the various pieces of equipment measure a 
subject’s physiological response to questioning.  To show 
Woody how the polygraph would operate, Special Agent 
Fuller administered a practice test for which he asked 
Woody to give knowingly false answers. Special Agent 
Fuller then administered the test itself.  Out of eight total 
questions, Special Agent Fuller asked two ‘relevant 
questions’:  ‘Did you put your finger in Adriana’s 
vagina?’ and ‘Did you put your finger in Adriana’s 
vagina that day?’  (Id.)  Woody answered ‘no’ to both.  
(Id.)  Special Agent Fuller then removed the polygraph 
equipment from Woody and informed him he had not 
‘passed’ the test.   
 
 When asked what was bothering him, Woody told 
Special Agent Fuller that during his ‘play wrestling’ with 
Adriana, he had accidentally slipped the tip of his middle 
finger into her vagina.  Special Agent Fuller asked 
Woody whether he would be willing to draw a diagram 
indicating how far his finger had gone into Adriana’s 
vagina.  Woody agreed and traced his hand on a sheet of 
paper, drawing a line across the tip of his middle finger.  
Above the diagram, Woody signed his name to the 
following statement: ‘This is how far I think my middle 
finger went in her vagina on accident.’  (Ex. 6.)   
 
 Special Agent Fuller left to retrieve Special Agent 
Priestino.  Both agents testified that Special Agent Fuller 
walked Woody through a summary of the statements he 
had made during the pre- and post-test interviews, 
stopping periodically to confirm that Woody 
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acknowledged making those statements.  Woody did not 
object to any of Special Agent Fuller’s characterizations.  
In Special Agent Priestino’s presence, Woody admitted 
to drawing the diagram that depicted how far his finger 
had penetrated Adriana ‘on accident.’   
 
 Following this debriefing, Woody requested a ride 
to a McDonald’s on the east side of town, where his car 
was stuck.  Special Agent Fuller, along with Special 
Agent Priestino and one other agent, drove Woody across 
town and jump-started his car before returning to the FBI 
office.   
 
 C. Dr. McIntyre’s Report and Opinions 
 
 On April 30, 2013, a grand jury indicted Woody 
on one count of abusive sexual contact, pursuant to 18 
U.S.C. § 2244(a)(5), and two counts of aggravated sexual 
abuse of a child, pursuant to 18 U.S.C. § 2241(c).  (Doc. 
1.)  A superseding indictment, handed up on June 25, 
2013, added a second count of abusive sexual contact.  
(Doc. 19.)  Conviction for either of the § 2241(c) counts 
carries a mandatory minimum sentence of thirty years in 
prison. 18 U.S.C. § 2241(c).   
 
 The court ordered an examination of Woody to 
determine whether he was ‘suffering from a mental 
disease or defect rendering him mentally incompetent to 
the extent that he is unable to understand the nature and 
consequences of the proceedings against him or to assist 
properly in his defense.’  18 U.S.C. § 4241(a).  (Doc. 90.)  
In August 2014, Woody met with Dr. David J. McIntyre, 
a licensed psychologist with a master’s degree and Ph.D. 
in psychology.  Dr. McIntyre, formerly the chief 
psychologist for the Pennsylvania Department of 
Corrections, currently serves as regional chief of the 
behavioral health branch for the Indian Health Service in 
Phoenix.   
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 During his interview with Dr. McIntyre, Woody 
recounted growing up on the Navajo Indian Reservation 
as the youngest of seven children raised by a single 
mother.  (Ex. 19 at 1.)  He is an enrolled member of the 
Navajo Nation who practiced traditional Navajo ways.  
(Id.)  Woody left the reservation to attend boarding 
school from first through fifth grades.  (Id. at 2.)  After 
returning to the reservation, Woody attended public 
schools through the tenth grade, when he dropped out.  
(Id.)  Woody ‘hung out with the wrong group of kids’ 
and frequently got into trouble, including more than ten 
arrests for public intoxication.  (Id.)  Between the ages 15 
and 21, he reported drinking an average of six cans of 
beer every night, plus a pint of whiskey on weekends.  
(Id.)  This heavy consumption resulted in at least ten 
alcohol-related blackouts.  (Id.)  During this period, 
Woody smoked marijuana ‘almost daily.’  (Id.)  When he 
was 18, Woody got into a drunken fight and was hit in 
the back of the head with a metal bar.  (Id.)  Three years 
later, during another fight, an assailant struck him on the 
top of his head with a nightstick.  (Id.)  He pursued his 
G.E.D. while living in New Mexico from 2006 to 2010, 
but never completed the coursework.  (Id.)   
 
 Dr. McIntyre administered a series of 
psychological tests to determine whether Woody suffered 
from a cognitive impairment.  On the Bender Gestalt 
Test, Woody ‘received a score of 2 errors,’ which 
indicates ‘no presence of organic brain dysfunction 
and/or cognitive impairment.’  (Id.)  Woody scored a 52 
on the Brief Cognitive Status Exam, an ‘instrument 
designed to assess general cognitive functioning in 
individuals aged 16 through 90.’  (Id. at 3.)  This score 
was consistent with a lack of cognitive impairment.  (Id.)  
Using the MacCAT-CA test, Dr. McIntyre determined 
that Woody had minimal to no impairment in his 
understanding ability, mild impairment in his reasoning 
ability, and mild impairment in his appreciation ability.  
(Id.)  Woody’s overall score of 38 on the Shipley 
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Institute of Living Scale ‘place[d] him in the 
classification of low-average intellectual functioning.’  
(Id.)   
 
 Dr. McIntyre also conducted the Wechsler Adult 
Intelligence Scale-IV exam, which ‘provides standard 
scores on measures of verbal comprehension, perceptual 
reasoning, working memory, processing speed, and a full 
scale IQ score.’  (Id.)  Woody’s full scale IQ score of 82 
fell in the low average range of intelligence.  (Id.)  From 
the results of these tests, Dr. McIntyre concluded that 
Woody had ‘sufficient understanding of the workings of 
the court and [was] able to work with his attorney in 
helping prepare his defense.’  (Id. at 4.)  The court 
adopted this report and ruled on September 23, 2014, that 
Woody is competent to stand trial.  (Doc. 90.)   
 
 At defense counsel’s request, Dr. McIntyre met 
with Woody again in December 2014.  (Ex. 20 at 1.)  The 
purpose of these follow-up meetings was to assess the 
voluntariness of the statements Woody made during his 
December 20, 2012 meeting with Special Agent Fuller.  
Woody told Dr. McIntyre he had waived his right to have 
an attorney present at the FBI field office ‘because he 
didn’t know he was going to be interrogated.’

2
  (Id.)  He 

described the meeting as ‘very difficult, upsetting, and 
scary.’  (Id.)  According to Woody, he initially denied 
doing anything wrong, but Special Agent Fuller ‘became 
increasingly angry  and  rais[ed] his voice.’  (Id.)  Special 
 
. . . 
________________________________ 

2
 Like Special Agent Fuller’s Polygraph Examination 

Report, Dr. McIntyre’s report on his psychological 
evaluation of Woody largely omits quotation marks.  
With a few exceptions, it is therefore difficult to know 
which words, if any, are Woody’s own.   
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Agent Fuller allegedly ‘would say things like “I know 
you did it, I know you did it.”’  (Id. at 1-2.)  Feeling 
‘overwhelmed  and scared,’ Woody also raised his voice 
and ‘became more upset and started agreeing with’ 
Special Agent Fuller.  (Id. at 2.)  Woody told Dr. 
McIntyre, “‘I gave in, I gave him what he wanted to hear, 
I just got angry and whatever he asked I gave him what 
he wanted to hear, I said what he wanted me to say.’”  
(Id.)  Woody also reported, “‘I started to agree because I 
felt pressured and uncomfortable, I just wanted this to 
end.’”  (Id.)  Special Agent Fuller allegedly ‘changed 
during the interview . . . from quiet to loud, from nice to 
mean, and he stared at’ Woody.

3
  (Id.)  In Dr. McIntyre’s 

experience, staring can be interpreted by Native 
Americans as intrusive and disrespectful.   
 
 Based on his conversations with Woody, as well as 
his previous competency examination from August 2014, 
Dr. McIntyre concluded, ‘to a reasonable degree of 
psychological certainty, [that] the interrogation 
techniques employed by [Special Agent Fuller] may have 
affected the voluntariness of Mr. Woody’s admission.’  
(Id.)  Dr. McIntyre wrote and testified that this 
conclusion rested on consideration of four factors.   
 
 The first factor was the phenomenon of historical 
trauma.  According to this theory, which was first 
propounded in the 1980s by Dr. Maria Yellow Horse 
Brave Heart, a Native American professor of clinical 
social work, the traumatic effect of certain events in 
Native American history is internalized and passed on to 
later generations through epigenetic transfer, among 
other  means.  The  cumulative  psychological  wounding 

 
. . . 
_____________________ 
3
 The Government objected to Woody’s hearsay 

statements as recounted by Dr. McIntryre.  That 
objection is discussed infra Part III.B.   
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resulting from colonization, relocation, and other 
historical traumas can create a sense of hopelessness or 
lack of control that permeates Native American culture.  
As Dr. McIntyre put it in his report,  ‘The theory of 
historical or intergenerational trauma suggests that some 
Native Americans experience depression, substance 
dependence, dysfunctional parenting, and unemployment 
as a result of  unresolved trauma from historical losses 
(loss of people, land, and culture) that occurred to their 
forefathers (great grandparents, grandparents, and 
parents) and transmitted to the younger generation.’  (Id.)  
Dr. McIntyre stressed that historical trauma does not 
affect all Native Americans’ resilience and ability to 
resist equally, and the theory does not purport to show 
that Native Americans can never be subjected to 
interrogation.  Nevertheless, historical trauma often 
induces a feeling of powerlessness that could render a 
Native American willing to provide desired information 
simply in order to terminate an uncomfortable 
interrogation.  Dr. McIntyre has personally observed 
historical trauma in some of the patients he treats through 
his work at the Indian Health Service.   
 
 The second factor in Dr. McIntyre’s analysis was 
‘different values and behavioral patterns among Native 
Americans as compared to mainstream culture.’  (Id.)  
Among these values is ‘a more fatalistic view of life’ and 
Native Americans’ ‘inclin[ation] to give up control and 
take on a belief of “what is meant to happen will happen 
and you can’t change it.”’  (Id.)  Dr. McIntyre opined that 
Native Americans ‘consider directness and assertiveness 
as offensive behaviors.’  (Id.)  In addition, ‘Native 
Americans are inclined to consider others (family, 
community) before making a decision,’ with the result 
that ‘decisions can [be] shaped by others, especially if 
making a decision will avoid or reduce conflict in the 
present moment.’  (Id.)  Dr. McIntyre testified that many 
Native Americans avoid conflict at all costs, and when 
conflict becomes too great, they may submit or walk 
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away rather than push back.  The result is that Native 
Americans may be more susceptible to interrogation 
pressures, although Dr. McIntyre conceded he could 
point to no published research supporting this conclusion.  
In his many years working with Native American people, 
Dr. McIntyre has witnessed clients and others admit to 
things they did not do simply to escape conflict.  He 
observed some typical Native American characteristics in 
his interactions with Woody.   
 
 Dr. McIntyre next looked at cognitive impairment.  
As explained above, Dr. McIntyre concluded during his 
August 2014 competency exam that Woody did not 
suffer from any cognitive impairment.  
 
 Finally, Dr. McIntyre considered Woody’s low 
average intelligence.  About 64% of the population falls 
within one standard deviation of the mean IQ score of 
100—that is, in the 85-115 range. Roughly 2% fall below 
70, the cutoff for mental retardation.  At 82, Woody’s full 
scale IQ is closer to the range for borderline mental 
retardation, 70-79, than it is to the mean. In Dr. 
McIntyre’s opinion, Woody’s low average intelligence 
makes it difficult for him to resist the kinds of stresses 
and pressures a subject might experience during a police 
interrogation.  Historical trauma and cultural differences 
amplify his susceptibility to coercive interrogation 
techniques.  Dr. McIntyre’s report summarized his 
evaluation this way:  ‘Matters of low average 
intelligence, cognitive impairment, historical trauma, and 
the Native American cultural differences apply to Mr. 
Woody and may have contributed to Mr. Woody’s will 
being overborne.’  (Id.)   

 
ER 4-13 (Doc. 130; p. 2, line 16 to p. 11).   
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VI. SUMMARY OF ARGUMENT:   
 

The district properly found that the government failed to establish the 

voluntariness of defendant Woody’s statements during a polygraph examination by 

a preponderance of the evidence.   

A. The record amply supports the district court’s finding including the 

opinion of a psychologist that Woody’s Native American heritage, cultural 

differences, and low intelligence made him particularly susceptible to coercion.  In 

addition, the agent and polygraph examiner admitted that he used Reid techniques 

of interrogation that can produce false confessions in mentally challenged suspects.   

B. The lack of a recording of the examination and the agent’s prior 

inaccurate testimony properly persuaded the district court that the defendant’s 

statements were involuntary.  This court has made it clear that the lack of a 

recording of an interrogation can support an inference that the agent’s testimony 

did not accurately portray the circumstances.  In addition, the agent involved here 

had previously testified inaccurately about the interrogation of a suspect and that 

testimony was contradicted by a recording.  Many states require recording of 

interrogations to discourage psychologically coercive police practices and refuse to 

admit statements not recorded.   
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VII. ARGUMENT: 

The District Court Properly Found That The Government Failed 
To Establish The Voluntariness of Defendant Woody’s Statements 
During a Polygraph Examination By a Preponderance of the 
Evidence.   

 
A. Standard of Review.   

This court reviews de novo the voluntariness of a confession.  See United 

States v. Crawford, 372 F.3d 1048, 1053 (9th Cir. 2004) (en banc).  The district 

court’s factual findings underlying its determination of voluntariness are reviewed 

for clear error.  See United States v. Heller, 551 F.3d 1108, 1112 (9th Cir. 2009).  

Special deference is owed to the trial court’s credibility determinations.  See 

United States v. Nelson, 137 F.3d 1094, 1110 (9th Cir. 1998).   

B. The District Court’s Finding That the 
Defendant’s Statement Was Involuntary Is 
Supported By the Record Including the Opinion 
of a Psychologist that the Defendant’s 
Background and Mental Characteristics Made 
Him Susceptible to Coercion.   

Statements coerced from a defendant are not admissible at the defendant’s 

trial.  Chavez v. Martinez, 538 U.S. 767, 769-70 (2003) (use of involuntary 

statements at defendant’s trial barred by the Fifth Amendment).  As this Court has 

noted, “[t]he right against compulsory self-incrimination is ‘the mainstay of our 

adversary system of criminal justice, and . . . . one of the great landmarks in man’s 

struggle to make himself civilized.’”  United States v. Preston, 751 F.3d 1008, 
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1016 (9th Cir. 2014) (quoting Michigan v. Tucker, 417 U.S. 433, 439 (1974)).  

With memories of secret inquisitions, torture and the star chamber in mind, our 

forefathers established a requirement that to convict and punish an individual in 

this country, it must be done by independent evidence and not simply by forcing 

statements from a defendant.  Culombe v. Connecticut, 367 U.S. 568, 581-82 

(1961).   

To determine if a defendant’s statements were involuntary, the court must 

ask whether under the totality of the circumstances the police have obtained the 

evidence by overbearing the will of the accused.  Haynes v. Washington, 373 U.S. 

503, 513-14 (1963).  This inquiry takes into consideration “both the characteristics 

of the accused and the details of the interrogation.  Dickerson v. United States, 530 

U.S. 428, 434 (2000) (quoting Schneckloth v. Bustamante, 412 U.S. 218, 226 

(1973)).  (Emphasis added).  As the Supreme Court noted in Miranda, “the 

interrogation environment is created for no purpose other than to subjugate the 

individual to the will of his examiner.”  Miranda v. Arizona, 384 U.S. 436, 457 

(1966).  While these techniques have not been held “inherently coercive in the 

sense that any resulting confession or statement would be necessarily involuntary,” 

there is no single litmus-paper test for an involuntary statement.  United States v. 

Preston, supra, 751 F.3d at 1023.  Rather, each of the surrounding circumstances 

must be examined including “the duration and conditions of the detention (if the 
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confessor has been detained), the manifest attitude of the police toward him, his 

physical and mental state, the diverse pressures which sap or sustain his powers of 

resistance and self-control—is relevant.”  Culombe v. Connecticut, supra, 367 U.S. 

at 602.   

The voluntariness inquiry is never limited to instances in which the claim is 

that the police conduct was “inherently coercive,” United States v. Preston, supra, 

751 F.3d at 1016, but clearly applies to those situations in which “the interrogation 

techniques were improper only because in the particular circumstances of the case 

the confession is unlikely to have been the product of a free and rational will.”  Id.  

As this Court has stated, the ultimate determination “depends upon a weighing of 

the circumstances of pressure against the power of resistance of the person 

confessing.”  Id., (quoting Dickerson v. United States, 530 U.S. at 434).  “The 

admissibility of a confession turns as much on whether the techniques for 

extracting the statements, as applied to this suspect are compatible with a system 

that presumes innocence and assures that a conviction will not be secured by 

inquisitorial means as on whether the defendant’s will was in fact overborne.”  Id. 

at 1020 (quoting Miller v. Fenton, 474 U.S. 104, 116 (1985)).  Because the Court 

must consider “all the surrounding circumstances, there is ‘no talismanic definition 

of voluntariness, mechanically applicable to the host of situations where the 

question has arisen.’”  Id. at 1017 (quoting Schneckloth v. Bustamante, supra, 412 
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U.S. at 224).  The Court is directed to weigh the relevant circumstances, not in the 

abstract, but against the power of resistance of the person confessing.  Doody v. 

Ryan, 649 F.3d 986, 1015-16 (9th Cir.), cert. denied, 132 S. Ct. 414 (2011).  And as 

the district court noted, this process applies to interrogation of defendants who are 

not in custody just as it applies to those who are in custody.  See Beckwith v. 

United States, 425 U.S. 341, 348 (1976).  Further, the requirement of Miranda 

warnings does not allow the court to dispense with the voluntariness inquiry 

because this would be focusing on one particular factor and not weighing all the 

surrounding circumstances.  Dickerson v. United States, supra, 530 U.S. at 435.   

Finally, as this Court made clear in Preston, the voluntariness of a statement 

under the totality of the circumstances test is not concerned with whether the 

defendant’s statement is accurate or truthful.  Rather, the question of voluntariness 

is to be determined without regard to whether the defendant’s statement was 

“truthful.”  United States v. Preston, supra, 751 F.3d at 1017-18.  Because ours is 

an accusatorial system as opposed to an inquisitorial one, coerced confessions are 

excluded because the methods used to extract them offend underlying principles of 

due process and protections against self-incrimination.  This prohibition is based 

on the well-founded notion that the police must obey the law while enforcing it and 

that a citizen’s rights can be endangered by illegal methods used to convict those 

thought to be criminals.   
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The government argues that the district court’s order should be reversed 

because the agent did not use “coercive interrogation techniques.”  Brief of 

Appellant at p. 21.  In Preston, this Court rejected an argument from the same U.S. 

Attorney’s Office that would focus “first whether the police’s conduct here was 

inherently coercive.”  United States v. Preston, supra, 751 F.3d at 1018.  In fact, in 

Preston this Court overruled Derrick v. Peterson, 924 F.2d 813 (9th Cir. 1991), 

which had stated that the defendant’s individual characteristics were relevant “only 

if we first conclude that the police’s conduct was coercive.”  This Court pointed 

out that Derrick relied upon a “misreading” of Colorado v. Connelly, 479 U.S. 157 

(1986), another case relied upon by the government here.  In Connelly, the 

Supreme Court was concerned with a confession by an individual who 

spontaneously approached a police officer and “without any prompting” admitted 

that he had murdered someone.  The Supreme Court pointed out that “while mental 

condition is surely relevant to an individual’s susceptibility to police coercion, 

mere examination of the confessor’s state of mind can never conclude the due 

process inquiry.”  Id. at 165.  Some type of “coercive police activity” is necessary 

to finding that a confession is not voluntary.  Because Derrick was inconsistent 

with other Ninth Circuit authority, the en banc court in Preston overruled it as well 
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as several other cases relying upon it, and reversed the panel decision finding the 

defendant’s statement voluntary.  Id. at 1019.4

In this case, there was abundant evidence that the defendant’s statements 

were coerced during the polygraph examination which went unrecorded.  The 

district court was persuaded by the testimony of Dr. McIntyre concerning the 

background and mental condition of Calvert Woody.  The district court described 

him as “a respected psychologist with extensive experience with Native American 

people who persuasively opined that Woody may not have possessed the 

intellectual and psychological tools with which most people can resist coercive 

interrogation techniques.”  ER 25.  It stated that:   

   

  In Dr. McIntyre’s professional opinion, Woody is at risk 
of making coerced statements under high-pressure 
questioning.  He believes that may have happened here.  
Dr. McIntyre’s determination was individualized; he did 
not say every Native American lacks cognitive 
wherewithal to withstand interrogation.   
 

ER 25.   

Dr. McIntyre had interviewed Woody on at least two occasions.  ER 209-10.  

He learned that Woody had grown up on the Navajo Reservation, was the youngest 

                                                 
4  The government’s reliance on United States v. Haswood, 350 F.3d 1024 (9th Cir. 
2003), is similarly misplaced.  In that case, the panel noted that “Haswood does not 
assert, and the record does not suggest, that his age, education or intelligence made 
him susceptible to coercion.”  Id. at 1029.  Clearly, Dr. McIntyre’s testimony 
established that Calvert Woody was particularly susceptible to coercion.   

  Case: 15-10223, 10/30/2015, ID: 9738833, DktEntry: 22-1, Page 29 of 44



 

24 

of seven children.  He left the Reservation to attend boarding school from 1st 

through 5th grade.  ER 239.  Through a series of psychological tests Dr. McIntyre 

determined that Woody had a mild impairment in his reasoning ability and a mild 

impairment in appreciation ability.  His overall IQ score of 82 fell in the low 

average range of intelligence.  ER 209.   

Dr. McIntyre specifically examined Woody in December 2014 for the 

purpose of assessing the voluntariness of his statements during the polygraph 

examination by SA Fuller.  ER 210-11.  Woody told Dr. McIntyre that he had 

waived his rights to an attorney “because he didn’t know he was going to be 

interrogated.”  He described the meeting as “very difficult, upsetting, and scary.”  

ER 217.  According to Woody, he initially denied doing anything wrong but SA 

Fuller became increasingly angry and raised his voice.  ER 218.  SA Fuller would 

say things to the effect, “I know you did it.  I know you did it.”  Woody felt 

overwhelmed and scared and became more upset and started agreeing with SA 

Fuller’s statements.  Woody told Dr. McIntyre, “I gave in.  I gave him what he 

wanted to hear.  I just got angry and whatever he asked I gave him what he wanted 

to hear.  I said what he wanted me to say.”  ER 218.  He did so because he felt 

pressured and uncomfortable and wanted the interrogation to end.  Dr. McIntyre 

expressed his opinion that staring at Native Americans is viewed as intrusive and 

disrespectful.  ER 219.  SA Fuller had done this during the interrogation.  Based on 
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his conversations with Woody as well as his previous examinations, Dr. McIntyre 

concluded “to a reasonable degree of psychological certainty that the interrogation 

techniques employed by SA Fuller may have affected the voluntariness of Mr. 

Woody’s admission.”  ER 211.  Dr. McIntyre based this on consideration of three 

factors. 

First was the historical trauma which is a theory propounded by a Native 

American professor that cumulative psychological wounding resulting from 

colonization, relocation and other historical traumas can create a sense of 

hopelessness or lack of control that permeates Native American culture.  ER 213-

14.  The second factor Dr. McIntyre analyzed was that “different value in behavior 

patterns among Native Americans as compared to mainstream culture.”  ER 219-

20.  Among those values is a more fatalistic view of life.  ER 220.  Native 

American cultures’ inclination to give up control and take on a belief of what is 

meant to happen will happen and you can’t change it.  Finally, Dr. McIntyre 

considered Woody’s low average intelligence and found that Woody’s full scale IQ 

was closer to the range for borderline mental retardation than average.  ER 210.  In 

Dr. McIntyre’s opinion Woody’s low average intelligence makes it difficult for 

him to resist the kinds of stresses and pressures a subject might experience during a 

police interrogation.  ER 225.  Historical trauma and cultural differences increase 
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his susceptibility to coercive techniques.  In Dr. McIntyre’s opinion all of these 

may have contributed to Mr. Woody’s will being overborne.   

Moreover, the testimony of SA Fuller demonstrated that he had received 

training in the Reid techniques found to be coercive in United States v. Preston, 

supra.5

C. The Lack of Recording of the Polygraph 
Examination and SA Fuller’s Prior Inaccurate 
Testimony Properly Persuaded the District 
Court that Defendant’s Statements Were 
Involuntary.   

  ER 181.  While he denied using many of those techniques in the 

questioning of Woody, he acknowledged that he generally employs minimization 

by suggesting a suspect may have acted accidentally or had an out-of-character 

experience.  ER 189.  This gives the suspect the opportunity to pick the lesser of 

two evils.  As this court pointed out in Preston, such a technique may be unduly 

coercive with a mentally impaired suspect who does not realize he can answer 

“none of the above.”  United States v. Preston, supra, 751 F.3d at 1024.  Combined 

with Woody’s particular susceptibility to pressure, these types of questions 

produced a coerced statement in this case.  The district court so found and its 

conclusion is well supported by the record.   

                                                 
5  The Reid techniques are suggested in a manual on police interrogation.  See Fred 
E. Inbau, John E. Reid, Joseph P. Buckley & Brian C. Jayne, Criminal 
Interrogation and Confessions (5th Ed. 2013).   
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This district court was understandably concerned with the lack of recording 

of the polygraph examination conducted by SA Fuller with no other persons 

present other than the defendant.  In a previous recorded interview the defendant 

had denied any responsibility for abusing the minor children.  In fact, he had 

described this as a “misunderstanding.”  ER 47.  The district court noted that in 

some circumstances the lack of a recording may not be as important.  But “when 

the FBI invites a suspect to its office for the purpose of turning an earlier denial 

into a confession, as happened in this case,” the circumstances are quite different.  

ER 25.   

Given Dr. McIntyre’s testimony, the district court was faced with a situation 

where “an interrogator trained in techniques designed to induce confessions from 

reluctant suspects,” ER 19, was the only one to offer an account of the 

interrogation.  The district court was “left with the conclusions and memory of SA 

Fuller.”  ER 22.  As the district court noted, “the inquiry here demanded close 

attention to the particular facts of this case.”  ER 19.  The district court was not 

deciding whether SA Fuller’s tactics were inherently coercive “but rather whether 

this particular defendant, who for individual and cultural reasons may be unusually 

willing to confess falsely to accommodate an interrogator, was coerced into 

admitting guilt.”  ER 19.  Subtle details can be significant.  For example, the 
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district court noted the following in addition to the details of SA Fuller’s 

questioning:   

  Woody’s conduct during the interview is also relevant 
to voluntariness.  Did he speak in full sentences, or only 
in non-monosyllables?  Did he state clearly he had 
touched Adrianna and Sylvia inappropriately, or did 
Special Agent Fuller merely infer as much from a series 
of confused contradictory, perhaps incoherent 
statements?  Did he volunteer details and an explanation, 
or were they embedded in questions as part of the 
“minimization” that Special Agent Fuller used?  Did 
Woody answer questions without pause, signaling 
comprehension, or did he answer only haltingly, 
suggesting confusion?  The answers to such questions are 
crucial in deciding whether Woody’s will was overborne.   

ER 20.   

 While the district court did not find that SA Fuller offered any “knowingly 

false testimony” in this case, it did question “whether his memory is complete and 

accurate on the critical context, details and actual perceptions.”  ER 24.  In a 

subsequent order the court did, however, find that SA Fuller’s embellishments and 

inaccurate testimony demonstrated a “serious failure of perception and memory 

that a police officer would remember a suspect saying or demonstrating what 

would be a serious crime when the recording conclusively proves he said and 

showed exactly the opposite.”  SER 9.  The government had moved in limine to bar 

impeachment of SA Fuller regarding alleged embellishments and inconsistencies in 

testimony he gave in two prior criminal cases some years before.  The district court 
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heard argument on this motion and thereafter granted the motion except as 

regarding his statements in one prior case.  The defendant’s statements were 

recorded by another police agency.  The district court found SA Fuller’s testimony 

to be completely inaccurate when compared to the recording.  The district court 

found that cross-examination concerning this incident “could shed particular light 

on the reliability of Special Agent Fuller’s perception and memory in this case, in 

which, pursuant to FBI policy he did not record an interview in which he says the 

defendant voluntarily confessed despite an earlier recorded interview in which the 

defendant maintained his innocence.”  SER 9.  Thus, the lack of recording was 

found by the district court to be particularly relevant in assessing the 

persuasiveness of the government’s evidence in the motion to suppress.   

The district court concluded that it was not persuaded that defendant 

Woody’s statements were voluntary.  It did so finding that the availability of better 

evidence to bear on the issue, a recording, “weighs against the government.”  ER 

25.  It did so in accordance with the statements of this Court that “[a district court] 

may support disbelief it has in any witnesses’ testimony by noting the lack of a 

recording.”  United States v. Wright, 623 F.3d 583, 603 n. 10 (9th Cir. 2010).  The 

district court noted that “suppression is not warranted simply because the 

government fails to record an interview.”  ER 24.  (Quoting United States v. 

Romo-Chavez, 681 F.3d 955, 961, n. 5 (9th Cir. 2012)).  As this Court has stated, “ 
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the failure of the FBI to use equipment at its disposal might support a larger 

inference that the agent’s testimony did not accurately portray the circumstances 

surrounding [a defendant’s] confession.”  Id., (quoting United States v. Yunis, 859 

F.2d 953, 961 (D.C. Cir. 1988)).  The government is simply wrong in claiming that 

it was improper for the district court to draw an “adverse inference from the 

government’s failure to record the polygraph session.”  Brief of Appellant at p. 31.  

In fact, it is perfectly permissible, in view of the other evidence coming from Dr. 

McIntyre.  And the prior inaccurate testimony of SA Fuller demonstrates the 

clearly sufficient basis for finding defendant Woody’s statements were 

involuntary.   

The district court discussed in detail the stated reasons for SA Fuller not 

recording any polygraph examinations.  Apparently, this was pursuant to FBI 

policy at the time.  ER 20.  That policy, however, apparently changed, no doubt in 

light of the change in the recording of interrogations generally.  In May 2014 the 

Department of Justice announced a substantial change in its policy creating a 

presumption that Federal agencies will record defendant’s statements.  See, Justice 

News Press Release, The United States Department of Justice, Office of Public 

Affairs:  “Attorney General Holder Announces Significant Policy Shift Concerning 

Electronic Recording of Statements” (May 22, 2014); 

http://www.justice.gov/opa/pr/attorney-general-holder-announces-significant-
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policy-shift-concerning-electronic-recording.  According to SA Fuller in October 

2014 the FBI adopted a new policy under which agents may record a subject’s 

reading and signing of Advice of Rights and Consent to Interview with Polygraph 

forms as well as the post-test interview, but the pre-test interview and polygraph 

exam itself still may not be recorded.  ER 21.  As the district court noted it is 

indeed remarkable that “the FBI will now record the parts of the process most 

likely to support the government’s version of events, but not the critical part most 

likely to help the suspect if his statements were involuntary.”  ER 21.   

The district court noted that it was “secret why the Government purposely 

hamstrings courts in this way when recording equipment is available and only 

needs to be turned on.”  ER 22.  It noted that “there was no stated justification for 

failing to preserve ‘crucial evidence.’”  ER 22.  While the government speculates 

as to why the FBI policy to not record polygraph examinations and withhold charts 

and documents from these examinations (Brief of Appellant at p. 30, n. 4), there 

can be no justification for such a policy.  It would appear that the secrecy is 

intended to promote the FBI’s real intent, which is to elicit confessions and not 

conduct valid polygraph examinations.  See United States Department of Justice 

(OIG), “Use of Polygraph Examinations in the Department of Justice” (September 

2006) at p. 52 (“The FBI uses polygraph examinations during criminal 

investigations to resolve specific issue related to developing investigative leads and 
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information; to verify information provided by subjects, witnesses and informants; 

and to elicit confessions.”).  (Emphasis added).  It is certainly not based on any 

recognized standards for conducting polygraph examinations.  Indeed, the 

American Polygraph Association recommends recording of polygraph 

examinations in virtually all circumstances.  See American Polygraph Association, 

Model Policy for Paired Testing, ¶7.1 (“A paired testing examination [a method of 

utilizing polygraph testing in situations in which two or more subjects assert 

contradictory accounts of a particular incident in such a way that at least one of the 

subjects must be certainly be lying] shall be audio/visually recorded in its 

entirety.”).  Model Policy for Post-Conviction Sex Offender Testing (2009), ¶10.2. 

(“Examiner should record all PCSOT polygraph examinations.  The recording 

should include the entire examination from the beginning of the pre-test interview 

to the completion of the post-test review.  Model Policy for Law 

Enforcement/Public Service Pre-Employment Polygraph Screening Examinations, 

¶8.2 (“To facilitate the periodic quality assurance review and safeguard the process 

against unwarranted allegations of misconduct, all examinations should be 

recorded in their entirety unless precluded by law or policy.  The recording should 

be continuous in nature with any stops or pauses explained on the recording.”).  

Thus, there is clear support for the district court’s suggestion that the FBI policy is 
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“an attempt to prevent juries and judges from discovering how agents extract 

confessions and from making accurate determinations of voluntariness.”  ER 23.   

Moreover, while the Department of Justice was late to embrace recording of 

defendant interviews, it is not as if this is a novel practice.  The process started 

with the decision of the Alaska Supreme Court in 1985 to require recording of a 

suspect’s interrogation under the State’s Due Process Clause.  See Stephan v. State, 

711 P.2d 1156, 1159-60, 1164 (Alaska 1985).  The Minnesota Supreme Court has 

also excluded statements made during unrecorded interrogation.  See Minnesota v. 

Scales, 518 N.W.2d 587 (Minn. 1994).  In both of those cases interrogations were 

only partially recorded and unrecorded statements suppressed.  In Scales, the 

Minnesota Supreme Court specifically noted that “[a] recording requirement . . . 

discourages unfair and psychologically coercive police tactics and thus results in 

more professional law enforcement.”  Other states have required recording by 

statute or court rule.  See generally, A.M. Gershel, “A Review of the Law in 

Jurisdictions Requiring Electronic Recording of Custodial Interrogations.”  XVI 

Rich. J.L. & Tech. 9 (2010).  Illinois became the first state to pass a statute 

mandating recording when it required police to electronically record custodial 
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investigations in homicide cases.  725 Ill. Comp. Stat. 5/103-2.1 (2012).  This 

occurred after numerous exonerations in cases involving false confessions.6

False confessions are particularly likely to result from use of the Reid 

techniques like that involved in this case and United States v. Preston, supra.  

Isolation is achieved in the interrogation room and designed to increase anxiety of 

the suspect and increase the desire to do what is needed to escape.  Confrontation 

occurs when a suspect, accused of a crime is presented with real or pretend 

evidence and blocked from denial.  Minimization, a technique admittedly used by 

SA Fuller, involves the interrogators sympathetically suggesting that the crime was 

morally justified.  As the founders of the Reid technique noted, there is no question 

that interrogations have resulted in confessions from innocent suspects.  

Psychologists have identified how aggressive, and traditionally effective 

interrogation techniques such as Reid, when paired with certain personality 

characteristics can lead to false confessions.  Research has shown that a suspect 

such as Calvert Woody is more susceptible to police pressure and more likely to 

falsely confess to crimes they did not commit.  The study of 340 exonerations 

found that juveniles, the mentally retarded, or those suffering from mental illness 

 

                                                 
6  Innocenceproject.org – “False Confessions and Mandatory Recording of 
Interrogations,” http://www.innocenceproject.org/fix/falseconfessions/php (stating 
that over 25 percent of convictions reversed through DNA testing have involved 
false confessions).   
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were much more likely to have falsely confessed to crimes for which they were 

accused and later acquitted.  Electronic Recording of Custodial Interrogations:  

Policy Review of the Justice Project (2009).  Those susceptible include people who 

have poor memory, anxiety, low intelligence, and deflated self-esteem.  Id.  It is 

precisely to avoid these types of false confessions that 22 states now require 

recording.  It was perfectly permissible for the district court in this case to take into 

account the lack of a recording as a basis for concluding that the government had 

failed to establish the voluntariness of the defendant’s statements.   

VIII. CONCLUSION:   

For the reasons stated, the defendant respectfully requests that the court 

affirm the decision of the district court granting the Motion to Suppress and 

excluding the defendant’s statements in his December 20, 2012, interrogation by 

SA Fuller during and after the polygraph examination.   

RESPECTFULLY SUBMITTED this 30th day of October, 2015.   

 
 
 
 
By: 

LAW OFFICE OF THOMAS M. HOIDAL, P.L.C. 
 
 
 
s/ Thomas M. Hoidal 

 Thomas M. Hoidal, AZ Bar No. 007194 
Attorney for Defendant/Appellee Woody 
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IX. STATEMENT OF RELATED CASES:   

 The appellant is not aware of any pending cases related to the instant case. 
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