
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

THOMAS POOR BEAR, DON DOYLE,
CHERYL D. BETTELYOUN, and
JAMES RED WILLOW,

                         Plaintiffs,

v.

THE COUNTY OF JACKSON, a political
subdivision and public corporation organized
under the laws of the state of South Dakota;
THE BOARD OF COMMISSIONERS FOR
THE COUNTY OF JACKSON, a political
subdivision and public corporation organized
under the laws of the state of South Dakota;
VICKI WILSON, in her official capacity as the
Jackson County Auditor;
GLEN BENNETT, in his official capacity as
Jackson County Commissioner;
LARRY DENKE, in his official capacity as
Jackson County Commissioner;
LARRY JOHNSTON, in his official capacity as
Jackson County Commissioner;
JIM STILLWELL, in his official capacity as
Jackson County Commissioner; and
RON TWISS, in his official capacity as Jackson
County Commissioner,

                         Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

                 Case No.:  14-5059

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS ON

RIPENESS GROUNDS

COMES NOW Defendants the County of Jackson, the Board of Commissioners for the

County of Jackson, Vicki Wilson, Glen Bennett, Larry Denke, Larry Johnston, Jim Stillwell, and

Ron Twiss (“Defendants”) by and through Sara Frankenstein and Rebecca L. Mann of

Gunderson, Palmer, Nelson & Ashmore, LLP, their attorneys, and respectfully submit this

Memorandum in Support of Motion to Dismiss on Ripeness Grounds.  Defendants move to
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dismiss pursuant to Fed. R. Civ. P. 12(b)(1) and (h)(3) for lack of subject matter jurisdiction.

Rule 12(h)(3) states that “[i]f the court determines at any time that it lacks subject-matter

jurisdiction, the court must dismiss the action.”

If the Court denies this motion, Defendants hereby move for language to be included in

the order pursuant to 28 § U.S.C. § 1292(b).

I.  PROCEDURAL HISTORY

This action was brought by Plaintiffs alleging violations of the Fourteenth Amendment,

42 U.S.C. § 1983 and the Voting Rights Act of 1965.  (Doc. 1 at ¶¶ 1, 5, 64-73.)  Plaintiffs seek

declaratory and injunctive relief, both temporary and permanent, and other relief regarding the

request for a satellite office for voter registration and in-person absentee voting in Wanblee on

the Pine Ridge Indian Reservation. Id. at ¶ 1.  Specifically, Plaintiffs request (1) a declaration

that the Defendant’s refusal to designate such a satellite office violates the Voting Rights Act and

the 14th Amendment; (2) a preliminary and permanent injunction ordering Defendants to

establish a satellite voting office in Wanblee for the full period authorized by South Dakota law

in all future elections; (3) an order requiring Jackson County to obtain preclearance from the

United States Attorney General for any and all future changes in voting law; (4) an order

authorizing the appointment of Federal observers by the Director of the Office of Personnel

Management; (5) for the Court to retain jurisdiction over this matter; and (6) for attorneys fees

and costs.  (Id. at Prayer for Relief ¶¶ 1-8.)

Plaintiffs sought a preliminary injunction compelling Defendants to establish a satellite

voting office for in-person registration and in-person absentee voting in Wanblee for the full

statutory period (or any amount remaining) for the 2014 general election.  (Doc. 30.)  The parties

attended a settlement conference on October 15, 2015 and Defendants voluntarily agreed to open
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a satellite office in Wanblee for the eleven remaining business days before the election resolving

Plaintiffs’ request for preliminary injunction.  (Doc. 21.)

II.  FACTS

1. Background

Pursuant to the Help America Vote Act of 2002, South Dakota received federal funding

to improve federal elections.  HAVA funds (which included a 5% “match” contributed by the

State and counties) were distributed into county-held accounts, state-held accounts for individual

counties, and a general state account.  The county-held accounts contained the “match” money

and the State of South Dakota held separate accounts for each county.  Thus, each county

had/has a county-held “match money” account as well as a state-held account.  Counties can only

seek reimbursement from funds in their match account or their own state-held account and only

if the Secretary of State approves that reimbursement request.  Once a county is out of HAVA

funds, even if it has expenses that are HAVA-reimbursable, the county has no such funds from

which to seek reimbursement.  Therefore, if a county wanted to consider establishing a HAVA-

reimbursable project, such as a satellite office, it can only do so with HAVA money if the county

has enough HAVA money in that county’s state-held HAVA account and the Secretary of State

approves reimbursement against that account for those expenses.  Counties have many other

election expenses that are HAVA-reimbursable that are not related to satellite offices.  All

counties traditionally had to ration their monies in their state-held HAVA accounts as there has

been no assurance of the account being replenished or even a methodology for doing so.

Previously, the State of South Dakota governed the use of all HAVA monies pursuant to

a State HAVA Plan.  Previously, the State HAVA Plan did not allow the HAVA funds to be used

for satellite offices in counties other than Oglala Lakota and Todd Counties.
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2. HAVA  Grant Board

The 2014 Revised State HAVA Plan allowed, for the first time, HAVA funds to be used

for satellite office in certain counties such as Jackson County.  Simply because the new State

HAVA Plan indicated that satellite offices for certain counties were HAVA-reimbursable did not

solve the counties’ problem of not having enough money in their individual state-held HAVA

accounts to seek reimbursement against to actually fund such sites.

The 2014 Revised State HAVA Plan attempted to solve the funding problem, but did not

actually accomplish it until very recently.  The 2014 Revised State HAVA Plan provided that the

Secretary of State, with approval from the State Board of Elections, “will” establish a HAVA

Grant Board.  (2014 Revised State HAVA Plan, Doc. 47-1.)  The HAVA Grant Board is to

consist of four County Auditors (two democrats and two republicans), the Secretary of State

Senior Elections Coordinator, one member from the disability community and one member from

the Department of Tribal Relations. Id.  The 2014 Revised State HAVA Plan indicated that the

HAVA Grant Board “is responsible for developing, reviewing, and making recommendations to

the Secretary of State in matters pertaining to the local government grant program and will

comply with the State’s open meeting laws.” Id.  Activities eligible for local grant funding

included “[d]eveloping additional in-person absentee voting locations.” Id.   The 2014 HAVA

Plan provided that “the HAVA Grant Board will prescribe a general application form that

counties shall use to apply for a HAVA Grant” and required “all funds in their State-Held

account and County-Held Match Money account must be spent” before a county could even

apply for a HAVA grant. Id.  While the HAVA Grant Board was created in theory via the 2014

State HAVA Plan, the Board was not actually established until June 15, 2015.  (Draft HAVA

Grant Board and Parameters, Doc. 47-2.)  Therefore, counties such as Jackson were required to
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spend down their state-fund HAVA accounts to zero before even being able to apply for a grant

that would hopefully replenish their accounts.  Counties have many other election expenses that

are HAVA-reimbursable and counties rely upon such money to pay for general election expenses

such as maintenance and programming of voting equipment.  In 2014 there was no such process

created to actually staff the HAVA Grant Board, provide criteria for granting money, or even a

method of applying for it.

After the HAVA Grant Board was given members in June of 2015, it began working

towards implementing criteria that would allow certain counties to apply for HAVA funds to

establish a satellite office without first spending down their state-held HAVA accounts.  At the

October 19, 2015 HAVA Grant Board meeting, Secretary of State Shantel Krebs outlined and

provided a Draft HAVA Grant Board and Parameters document.  (October 19, 2015 Draft

Meeting Minutes, Doc. 47-3.)  The Draft Parameters set forth specific criteria that must be met

before a county may be allowed to seek HAVA funds to setup an in-person absentee satellite

voting office.  (Draft HAVA Grant Board and Parameters, Doc. 47-2.)  The Draft Parameters

also indicate that Jackson County is already approved to have met the criteria for this plan. Id.

The Draft Parameters also provided that if a county meets the criteria to use HAVA funds for an

in-person absentee satellite voting office, it is not required to spend down their county-held

HAVA fund balance prior to being awarded HAVA grant funds to replenish their state-held

HAVA account in order to pay for a satellite voting office. Id.  This was the first time the South

Dakota Secretary of State established criteria (albeit in draft form) which indicated HAVA funds

may be available without requiring specific counties (including Jackson County) to drain their

Case 5:14-cv-05059-KES   Document 46   Filed 11/13/15   Page 5 of 20 PageID #: 517



-6-

county held HAVA account.1  This also is the first time that criteria was established allowing

specific counties, such as Jackson, to apply for HAVA funds through a grant process to replenish

their state-held HAVA accounts, and to do so before actually spending the funds.  This allows

counties to know in advance if in-person absentee satellite office expenses in general will be

approved and covered by HAVA funds, and whether a county’s state-held HAVA fund will be

replenished so that the county has such funds to use.

The criteria set forth in the Draft Parameters become effective November 2, 2015 at the

last HAVA Grant Board regular meeting.  (HAVA Grant Board and Parameters, Doc. 47-6.)

However, nothing within any criteria or grant process guarantees that all satellite office expenses

will be reimbursed.  The criteria established in the Parameters merely indicate that satellite office

projects in counties such as Jackson are generally HAVA-reimbursable.  The Secretary of State

has always retained and continues to retain discretion as to how a county’s state-held HAVA

funds are spent.  (Gant Depo. 45:12-19, Doc. 47-7; Johnson Depo. 112:18-115:24, Doc. 47-8.)

Jackson County can now be awarded HAVA funds to replenish its state-held HAVA

account even though it has not yet spent down its state-held HAVA account or expended the

funds.  Jackson County’s state-held HAVA account has a balance of only $1,541.64.  (State-Held

Fund Statement for Jackson County, Doc. 47-9.)  This is not enough to open a satellite office for

even one election, let alone fund other election expenses, and until the recent HAVA Grant

Board Parameters, Jackson County could not even apply for additional HAVA funds until its

account was empty.  Again, even though costs to establish a satellite office are generally HAVA-

reimbursable, HAVA funds must actually be in the county’s state-held HAVA account to cover

1 The HAVA Grant Application, which was approved at the June 19, 2015 meeting, does indicate
that an exception to the spend-down requirement “may be made in extraordinary cases such as
satellite absentee voting locations”.  (HAVA Grant Application, Doc. 47-4.) See also (June 19,
2015 Draft Meeting Minutes, Doc. 47-5.)
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the costs.  Until the newly-established criteria contained in the HAVA Grant Board Parameters,

Jackson County did not have enough HAVA funding to establish a satellite office.

3. Memorandum of Agreement and County Resolutions

Pursuant to the recently-approved HAVA Grant Board and Parameters, Jackson County

and the South Dakota Secretary of State’s Office entered into a Memorandum of Agreement.

(Memorandum of Agreement, Doc. 47-10.)  The Agreement commenced on November 13, 2015,

and continues through January 1, 2023. Id. at ¶ 1.  The Agreement indicates that it:

is intended to assist Jackson County in funding federal elections, including
absentee voting, in accordance with state and federal law and in compliance with
and authorized by the State HAVA Plan in effect and as amended from time to
time and the Help America Vote Act of 2002 Pub.L. 107-252, 42 U.S.C. § 15301
et seq. as directed by the Secretary of State.

Id. at ¶ 3.  The Agreement provides that South Dakota Secretary of State will reimburse Jackson

County from the State’s state-held HAVA account various amounts as needed up to $61,684 to

be used in accordance with HAVA. Id. at ¶ 4(a).  The funds will be available to Jackson County

as provided and authorized through South Dakota’s HAVA Plan to fund a satellite office. Id. at

¶ 4(c).  The Agreement requires Jackson County to appropriate and expend funds to pay for

federal elections in Jackson County, including funding for an in-person absentee satellite voting

location until January 1, 2023. Id. at ¶ 5.

Jackson County additionally passed two resolutions on November 13, 2015.  Resolution #

2015-15 is a resolution for Jackson County to enter into the Memorandum of Agreement.

(Resolution # 2015-15, Doc. 47-11.)  Resolution # 2015-16 is a resolution to provide for in-

person absentee voting at a satellite office in Wanblee for the statutory absentee voting period

and to provide notice of such to the public through 2022.  (Resolution #2015-16, Doc. 47-12.)
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4. Election Expenses

Jackson County Auditor, Vicki Wilson, estimated the expenses for staffing a satellite

office in Wanblee for each election.  (Affidavit of Vicki Wilson, Doc. 48.)  The expenses consist

of salaries, mileage and meals and the estimated cost per election is $7,710.50. Id.  These

expenses are entirely HAVA-reimbursable.  (Memorandum of Agreement, Doc. 47-10.)  Thus,

the estimated cost to staff a satellite office in Wanblee for in-person absentee voting for the

entire statutory period for the next four election cycles is $61,684 ($7,710.50 x 8 (4 primary and

4 general elections)).  The Agreement provides that the Secretary of State will fund Jackson

County’s HAVA account up to $61,684 which is enough to staff a satellite office in Wanblee for

the next four election cycles.

The cost to staff a satellite voting office in Wanblee for the entire statutory period is fully

HAVA-reimbursable and Jackson County has assurance from the Secretary of State that HAVA

funds will be available.  Additionally, Jackson County has passed a resolution indicating that it

will provide a satellite voting office in Wanblee for in-person absentee voting during the in-

person absentee voting statutory period through the 2022 election.  Accordingly, the very

injunctive relief requested by Plaintiffs—establishment of a satellite voting office in Wanblee for

the full period authorized by South Dakota law—has been voluntarily granted by Defendants.

III.  ARGUMENT & AUTHORITIES

Without a live case or controversy, this Court is deprived of Article III jurisdiction and

lacks subject matter jurisdiction.  “A federal court must have subject matter jurisdiction at the

time it considers issuing injunctive relief, because ‘[f]ederal courts are courts of limited

jurisdiction and can only hear actual ‘cases or controversies’ as defined under Article III of the

Constitution.’” Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 194 F.Supp.2d 977, 983
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(D.S.D.2002) (quoting Hickman v. Missouri, 144 F.3d 1141, 1142 (8th Cir.1998)).  “When a

case . . . no longer presents an actual, ongoing case or controversy, . . . the federal court no

longer has jurisdiction to hear it.” Hickman, 144 F.3d at 1142; accord Yankton Sioux Tribe, 194

F.Supp.2d at 983.  “This requirement applies to all stages of the litigation, and ‘applies with

equal force to actions for declaratory judgment as it does to actions seeking traditional coercive

relief.’” Hickman, 144 F.3d at 1142 (quoting Marine Equip. Management Co. v. United States, 4

F.3d 643, 646 (8th Cir.1993)).

1. Standard

Defendants move to dismiss Plaintiffs’ claims for lack of subject matter jurisdiction

pursuant to Fed. R. Civ. P. 12(b)(1) and (h)(3).  It has long been well-established that a motion to

dismiss for lack of subject matter jurisdiction may be asserted at any time by any interested

party. GMAC Commercial Finance LLC v. Dillard Dep’t Stores, Inc., 357 F.3d 827, 828 (8th

Cir. 2004); accord Wright, Miller, Kane & Marcus, Federal Practice & Procedure:  Civil 3d ed.

§ 1350 (2012); Fed. R. Civ. P. 12(h)(3) (“If the court determines at any time that it lacks subject-

matter jurisdiction, the court must dismiss the action.”)  “A motion to dismiss for lack of subject

matter jurisdiction challenges the court’s power to hear the case.” Sisseton-Wahpeton Oyate v.

U.S. Dept. of State, 659 F.Supp.2d 1071, 1076 (D.S.D. 2009) (citation omitted).  “The district

court has the authority to consider matters outside the pleadings on a motion challenging subject

matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1).” Drevlow v. Lutheran

Church, Mo. Synod, 991 F.2d 468, 470 (8th Cir.1993).  “Such consideration does not convert a

motion to dismiss into a motion for summary judgment.” Sisseton-Wahpeton Oyate, 659

F.Supp.2d at 1077 (citing Deuser v. Vecera, 139 F.3d 1190, 1191, n. 3 (8th Cir.1998)); accord

Yankton Sioux Tribe, 194 F.Supp.2d at 983 (“The Court may consider matters outside the
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pleadings when considering a motion to dismiss under Rule 12(b)(1) for lack of subject matter

jurisdiction without converting the defendants’ motions to motions for summary judgment.”)

Plaintiffs have the burden of establishing subject matter jurisdiction exists and it is not

the responsibility of the Defendants to prove otherwise. Sisseton-Wahpeton Oyate, 659

F.Supp.2d at 1077 (citing Titus v. Sullivan, 4 F.3d 590, 593 (8th Cir.1993)).  “[N]o presumptive

truthfulness attaches to the plaintiff’s allegations, and the existence of disputed material facts

will not preclude the trial court from evaluating for itself the merits of jurisdictional claims.”

Osborn v. United States, 918 F.2d 724, 730 (8th Cir.1990).

2. This Case is not Ripe or Otherwise Justiciable Under Article III of the Constitution.

“The issue of ripeness . . . is one of subject matter jurisdiction.” Dakota, Minn. & R.R.

Corp. v. South Dakota, 362 F.3d 512, 520 (8th Cir. 2004) (citing McKenzie v. City of White Hall,

112 F.3d 313, 316-17 (8th Cir. 1997)).  “Article III limits the federal courts to deciding ‘Cases’

and ‘Controversies’ and thus prohibits us from issuing advisory opinions. KCCP Trust v. City of

North Kansas City, 432 F.3d 897, 899 (8th Cir. 2005) (citing Public Water Supply Dist. No. 8 v.

City of Kearney, 401 F.3d 930, 932 (8th Cir. 2005)).  “A claim is not ripe for adjudication if it

rests upon contingent future events that may not occur as anticipated, or indeed may not occur at

all.” Texas v. United States, 523 U.S. 296, 300 (1998) (internal quotations and citations

omitted).  “Whether a case is ripe depends on the state of the case at the time of review, not at

the time of filing.” Public Water Supply Dist. No. 8, 401 F.3d at 932 (citations omitted).

 “The ripeness doctrine is aimed at preventing federal courts, through premature

adjudication, from entangling themselves in abstract disagreements.” Citizens for Equal

Protection v. Bruning, 455 F.3d 859, 863 (8th Cir. 2006) (quoting Thomas v. Union Carbide

Agric. Prods. Co., 473 U.S. 568, 580 (1985)).  “Ripeness is demonstrated by a showing that a
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live controversy exists such that the plaintiffs will sustain immediate injury from the operation of

the challenged provision, and that the injury would be redressed by the relief requested.”

Employers Ass’n, Inc. v. United Steelworkers of America, AFL-CIO-CLC, 32 F.3d 1297, 1299

(8th Cir.1994) (emphasis added).  Ripeness requires a court to evaluate “both the fitness of the

issues for judicial decision and the hardship to the parties of withholding court consideration.”

KCCP Trust, 432 F.3d at 899 (citations omitted).

A. Fitness

Whether a case is fit for review depends on if the case would benefit from additional

factual development. Brooks v. Gant, Civ. No. 12-5003-KES, 2013 U.S. Dist. LEXIS 110175,

2013 WL 4017036 (D.S.D. August 6, 2013) (citing Public Water Supply Dist. No. 10 v. City of

Peculiar, 345 F.3d 570, 573 (8th Cir. 2003)).  “The case is more likely to be ripe if it poses a

purely legal question and is not contingent on future possibilities.” Public Water Supply Dist.

No. 10, 345 F.3d at 573 (citation omitted).  This is a case that would benefit from the

development of additional facts because it is unknown what the election laws will be in 2023 and

what source of funding will be available at that time.  South Dakota could repeal no excuse in-

absentee voting by that time.  Any decision based on what might happen in 2023 would be

speculation.  Because there are numerous facts that could change before 2023, this matter is not

fit for review.

In Lopez v. City of Houston, 617 F.3d 336, 341 (5th Cir. 2010), a group of minority

voters sued the City of Houston, claiming that the City’s determination of its population violated

the Voting Rights Act and Equal Protection Clause.  The minority plaintiffs sought an order

enjoining the upcoming elections until the city council added two seats and redistricted.  The

court granted the City’s motion to dismiss based on mootness and ripeness grounds. Lopez, 617

Case 5:14-cv-05059-KES   Document 46   Filed 11/13/15   Page 11 of 20 PageID #: 523



-12-

F.3d at 340.  The Lopez Court found that jurisdictional issues such as ripeness are legal questions

for which review is de novo. Id.  at 339.

In Lopez, by the time the appeal was heard by the Fifth Circuit, the election at issue had

passed. Id. at 340.  Plaintiffs therefore altered their requested relief, seeking invalidation of the

previous election, claiming such was viable remedy. Id.  The Fifth Circuit found such a request

drastic and not applicable to the case. Id.  The Court also found the situation not capable of

repetition, yet evading review. Id.  As to ripeness, the Court recognized that at some point in the

future, the City could persist on relying upon objectionable census data. Id. at 342.  “But this is

an event that ‘may not occur as anticipated, or indeed may not occur at all’, which means that the

claim is merely abstract or hypothetical, and thus too speculative to be fit for judicial review at

this time. Id.  The Court dismissed the plaintiffs’ case as both moot and not ripe. Id.

Similarly, the Eighth Circuit has found in accord.  In Jenkins by Jenkins v. State of Mo.,

158 F.3d 984 (8th Cir. 1998), plaintiffs sued the Kansas City Missouri School District, obtaining

a district court order requiring the school to engage in construction projects for desegregation

purposes.  After the case was appealed, but before the Eighth Circuit could decide the appeal, the

school’s funding problem was averted, as funding for the construction projects was procured

through a change in the levy amount.  Therefore, the uncertainty over the availability of funds to

do as the District Court ordered, and for which the plaintiffs sued, was no longer at issue. Id. at

985.  The Eighth Circuit found that it was now evident that the school district could raise the

funds necessary to comply with the District Court’s Order and the plaintiffs’ remedies sought.

Id. at 986.  The only contingency remaining was that the school board could “fail or refuse to

vote for such levies, which is strictly hypothetical on the record before us.” Id.  The Eighth

Circuit found that “the [school board] is asking for an advisory opinion concerning its
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predicament should certain facts come about.  This is a thicket we should not enter.” Id. (citing

Preiser v. Newkirk, 422 U.S. 395, 401-03 (1975) (court lacks power to render advisory opinion);

Gopher Oil Co. v. Bunker, 84 F.3d 1047, 1050-51 (8th Cir. 1996) (ripeness requires a live

dispute, not speculative threat).

The Eighth Circuit specifically found that should the school district fail to provide

sufficient funding to cover the construction project, the aggrieved parties could seek appropriate

relief at that time. Jenkins, 158 F.3d at 986.  The Court held that, should various hypothetical

occurrences arise as the parties have argued, and the issue requires resolution in the future, any

aggrieved party may bring the issue back to the Court at that time. Id.  “Accordingly, the appeal

is dismissed with the clear proviso that if some of the contingencies argued by the parties come

to pass the issues may be raised when they are ripe and require a decision.” Id.  The Eighth

Circuit found that in such situations, a case such as this should not be held in abeyance until the

contingency has been resolved, but rather the best course is to dismiss the appeal. Id. at 985.

Jenkins is precisely on point, and binding Eighth Circuit case law.  This case is simply

not ripe, and thus not justiciable, because any change in the status quo is hypothetical.  Any

funding issues regarding the 2024 election is nine years away and may never arise.  There can be

no dispute that contingencies that may or may not happen to affect absentee voting for the 2024

election are not “immediate.”  Only immediate irreparable injury may be addressed by this Court

under the Eighth Circuit and Supreme Court rulings regarding Article III justiciability.

Any speculation by the Court that the HAVA funds would not actually be available

would simply be that – speculation.  This speculative occurrence is precisely what the Eighth

Circuit found in Jenkins to be hypothetical, depriving the Court of subject matter jurisdiction.

Imagining various scenarios that may or may not play out regarding early voting in the near or
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distant future is precisely the type of hypothetical guesswork the Supreme Court and Eighth

Circuit has disallowed.

The Eighth Circuit held similarly in National Right to Life Political Action Committee v.

Connor, 323 F.3d 684 (8th Cir. 2003).  In Connor, the plaintiffs sought a declaratory judgment

and permanent injunction against enforcement of campaign finance statutes.  The Eighth Circuit

cited binding Supreme Court case law, finding that “justiciability doctrines [] go to the power of

the federal courts to entertain disputes, and to the wisdom of their doing so.” Id. at 689 (citing

Renne v. Geary, 501 U.S. 312, 316 (1991) (internal quotations omitted)).  “In reviewing the

application of those doctrines, we presume that federal courts lack jurisdiction unless the

contrary appears affirmatively from the record, and it is the responsibility of the complainant

clearly to allege facts demonstrating that he is a proper party to invoke judicial resolution of the

dispute and the exercise of the court’s remedial powers.” Id. (quoting Bender v. Williamsport

Area Sch. Dist., 475 U.S. 534, 546 (1986) (internal quotations omitted)).

The basic rationale of the ripeness doctrine is “to prevent the courts, through
avoidance of premature adjudication, from entangling themselves in abstract
disagreements over administrative policies, and also to protect the agencies from
judicial interference until an administrative decision has been formalized and its
effects felt in a concrete way by the challenging parties.” …. To that end, courts
deciding whether a dispute is ripe should consider (1) the hardship to the plaintiff
caused by delay review; (2) the extent to which judicial intervention would
interfere with administrative action; and (3) whether the court would benefit from
further factual development.

Connor, 323 F.3d at 692-93 (internal citations omitted).  “A claim is not ripe for adjudication if it

rests upon contingent future events that may not occur as anticipated, or indeed may not occur at

all.” Id. at 693 (citing Texas v. United States, 523 U.S. 296, 300 (1998) (quoting Thomas, 473

U.S. at 580-81) (internal quotations omitted)).  In Connor, the Eighth Circuit ultimately found

that the district court could more appropriately address the claims if it had some indication as to
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how Missouri interprets and enforces its own statutes. Id. at 694.  The Eighth Circuit found that

it was better to wait for a concrete dispute to arise before taking these challenging and diverse

statutory construction questions. Id.

The Eighth Circuit routinely dismisses cases on ripeness grounds. Missouri Protection

and Advocacy Services, Inc. v. Carnahan, 499 F.3d 803 (8th Cir. 2007) (affirming the district

court’s dismissal of Missouri residents’ challenge, seeking declaratory judgment and injunction

from implementing statute denying the right to vote to residents under court-ordered

guardianship due to mental incapacity).

The United States Supreme Court has routinely dismissed cases on ripeness grounds as

well.  In City of Los Angeles v. Lyons, 461 U.S. 95 (1983), Plaintiff Lyons filed a complaint for

damages, injunction, and declaratory relief due to the manner in which he was treated by police

officers, including having been subjected to a chokehold after a routine traffic stop. Id. at 97.

Lyons sought injunctive relief against the use of chokeholds, as well as declaratory relief against

the City in the form of a judgment that use of chokeholds, absent the threat of immediate use of

deadly force, is a per se violation of various Constitutional rights. Id. at 98.  While the U.S.

Supreme Court found the case not moot, it nevertheless held that federal courts were without

jurisdiction to entertain Lyons’ claim for injunctive relief. Id. at 101.

B. Hardship to the Parties

Plaintiffs must also satisfy the hardship prong and “abstract injury is not enough.  It must

be alleged that the plaintiff has sustained or is immediately in danger of sustaining some direct

injury as the result of the challenged statute or official conduct.” Pub. Water Supply Dist. No.

10, 345 F.3d at 573 (quoting O’Shea v. Littleton, 414 U.S. 488, 494 (1974)).  Plaintiffs must
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establish the basic requisite of the issuance of equitable relief – the likelihood of substantial and

immediate irreparable injury, and the inadequacy of remedies at law. Lyons, 461 U.S. at 103.

“[P]ast wrongs do not in themselves amount to that real and immediate threat of injury necessary

to make out a case or controversy.” Id.  The Supreme Court made it clear that plaintiffs not only

must demonstrate facts to present a case or controversy, but must also demonstrate that plaintiffs

have a present case or controversy which would justify the equitable relief sought. Id. at 105.  A

plaintiff standing to seek an injunction requested depends on whether he is likely to suffer future

injury. Id.  Past alleged violations do not establish this requirement. Id.

“The equitable remedy is unavailable absent a showing of irreparable injury, a

requirement that cannot be met where there is no showing of any real or immediate threat that

the plaintiff will be wronged again – a ‘likelihood of substantial and immediate irreparable

injury.’” Id. at 111.

Absent a sufficient likelihood that [plaintiff] will again be wronged in a similar
way, [plaintiff] is no more entitled to an injunction than any other citizen of Los
Angeles; and a federal court may not entertain a claim by any or all citizens who
no more than assert that certain practices of law enforcement officers are
unconstitutional. …. A federal court, however, is not the proper forum to press
such claims unless the requirements for entry and the prerequisites for injunctive
relief are satisfied.

We decline the invitation to slight the preconditions for equitable relief; for as we
have held, recognition of the need for a proper balance between state and federal
authority counsels restraint in the issuance of injunctions against state officers
engaged in the administration of the states’ criminal laws in the absence of
irreparable injury which is both great and immediate.

Id. at 111-12 (internal citations omitted).

The Eighth Circuit’s decision in Public Water Supply Dist. No. 10 of Cass County, Mo. v.

City of Peculiar, Mo., 345 F.3d 570 (8th Cir. 2003) also deserves considerable attention.

In Public Water Supply Dist. No. 10, the Eighth Circuit held as follows:
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The District seeks declaratory relief under the Declaratory Judgment Act, 28
U.S.C. § 2201, which provides that federal courts can grant declaratory relief in
“a case of actual controversy.”  The Declaratory Judgment Act did not extend
federal court jurisdiction beyond the recognized boundaries of justiciability, but
only enlarged the range of remedies available.   The Supreme Court has
emphasized that the “case of actual controversy” language limits federal court
action to justiciable cases.  We therefore must determine whether the District's
request for declaratory relief meets the traditional justiciability requirement of
ripeness.

The ripeness doctrine flows both from the Article III ‘cases’ and ‘controversies’
limitations and also from prudential considerations for refusing to exercise
jurisdiction.  The basic rationale is to prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements.  It
is well settled that the ripeness inquiry requires the examination of both the fitness
of the issues for judicial decision and the hardship to the parties of withholding
court consideration.  This court recently determined that a party seeking judicial
relief must necessarily satisfy both prongs to at least a minimal degree.

The ‘fitness for judicial decision’ inquiry goes to a court’s ability to visit an issue.
Whether a case is “fit” depends on whether it would benefit from further factual
development. The case is more likely to be ripe if it poses a purely legal question
and is not contingent on future possibilities.

Regarding the “hardship” prong, abstract injury is not enough. It must be alleged
that the plaintiff has sustained or is immediately in danger of sustaining some
direct injury as the result of the challenged statute or official conduct.   The
plaintiffs need not wait until the threatened injury occurs, but the injury must be
certainly impending.

The District does not satisfy the hardship prong because its injury is speculative. .
. . Thus, there is simply nothing to suggest that a petition for dissolution is
“certainly impending.” This court has repeatedly stated that a case is not ripe if
the plaintiff makes no showing that the injury is direct, immediate, or certain to
occur. See Paraquad, Inc. v. St. Louis Hous. Auth., 259 F.3d 956, 959-60 (8th
Cir.2001) (“[T]he injury must be certainly impending.”) (internal quotations and
citations omitted); South Dakota Mining Ass’n, Inc. v. Lawrence County, 155 F.3d
1005, 1008 (8th Cir. 1998) (stating that a plaintiff must “‘demonstrate a realistic
danger of sustaining a direct injury’”)(quoting Babbitt, 442 U.S. 289, 298 (1979));
Steelworkers, 32 F.3d at 1299 (“Ripeness is demonstrated by a showing that a live
controversy exists such that the plaintiffs will sustain immediate injury ....”);
Marine Equip. Mgmt. Co. v. United States, 4 F.3d 643, 647 (8th Cir. 1993)
(refusing to declare the rights of the plaintiff against future litigants when there
was not a substantial probability that any such claims would ever be made).

* * * * *
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Regarding the “fitness of the issues” prong of the analysis, the case would benefit
from further factual development.  The issue is not a purely legal one, but is
dependent on facts . . . .

“The precise line between ripe actions and premature actions is not an easy one to
draw ....” Missouri Highway and Transp. Comm’n v. Cuffley, 112 F.3d 1332,
1338 (8th Cir. 1997).  This case, however, is clearly not ripe because the threat of
injury is not “certainly impending,” there is no hardship to the District in denying
review, and the development of additional facts would focus the dispute.

Public Water Supply Dist. No. 10, 345 F.3d at 572-74 (most internal citations and

quotations omitted).

One simply cannot deny the analogous nature of these cases cited above to the case at

hand.  One cannot argue that they do not apply to voting cases, simply because voting is

somehow different or more special than any other right guaranteed by the Constitution or

statutes, as most of the cases above are voting cases or other cases regarding fundamental

Constitutional rights.  Binding Supreme Court and Eighth Circuit case law dictates that this case

is not ripe, and/or is otherwise nonjusticiable because the requested injunctive relief is not

necessary to address an “immediate” impending injury.  There is simply no support in the law for

the proposition that potential issues that may hypothetically arise regarding in-person absentee

voting nine years from now in the 2024 election is “immediate” and an “impending” injury.

Plaintiffs cannot prove the most fundamental part of their case – that it is justiciable.

3. If the Court denies this motion, Defendants request language pursuant to 28 §
U.S.C. 1292(b).

If the Court denies this motion, Defendants hereby move that the Court insert into its

written order that the order involves a controlling question of law as to which there is substantial

ground for difference of opinion and that an immediate appeal from the order may materially

advance the ultimate termination of the litigation, pursuant to 28 § U.S.C. § 1292(b).
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As all of the cases cited above demonstrate, a decision contrary to that authority would

involve a controlling question of law to which there is substantial ground for difference of

opinion.  It is axiomatic that a motion to dismiss all claims for lack of subject matter jurisdiction

would advance the ultimate termination of this case, as such an order would end this case

entirely, therefore meeting the second prong of 28 § U.S.C. § 1292(b).

CONCLUSION

This Court should dismiss all of Plaintiffs’ claims, pursuant to Fed. R. Civ. P. 12(b)(1)

and (h)(3) and the binding case law cited above, for lack of subject matter jurisdiction.  If the

Court denies this motion, Defendants request language included in the order pursuant to 28 §

U.S.C. § 1292(b).

Dated this 13th day of November, 2015.

GUNDERSON, PALMER, NELSON
      & ASHMORE, LLP

By: /s/ Rebecca L. Mann
Sara Frankenstein
Rebecca L. Mann
Attorneys for Defendants
506 Sixth Street
P.O. Box 8045
Rapid City, SD  57709
Telephone: (605) 342-1078
Telefax:  (605) 342-0480
E-mail: sfrankenstein@gpnalaw.com

rmann@gpnalaw.com
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CERTIFICATE OF SERVICE

I hereby certify on November 13, 2015, a true and correct copy of the MEMORANDUM
IN SUPPORT OF MOTION TO DISMISS ON RIPENESS GROUNDS was served
electronically through the CM/ECF system on the following individuals:

Ann Mary Olson
Dechert LLP
One Bush Street, Suite 1600
San Francisco, CA 94101
(415) 262-4572
annmary.olson@dechert.com
Attorneys for Plaintiffs

Neil A. Steiner
Dechert LLP
1095 Avenue of the Americas
New York, NY 10036
(212) 698-3822
neil.steiner@dechert.com
Attorneys for Plaintiffs

Erik Snapp
Dechert LLP
77 West Wacker Drive
Suite 3200
Chicago, IL 60601
(312) 646-5800
Erik.Snapp@dechert.com
Attorneys for Plaintiffs

Matthew Rappold
Rappold Law Office
PO Box 642
Mission, SD 57555
(605) 828-1680
Matt.rappold01@gmail.com
Attorneys for Plaintiffs

Arusha Gordon
Robert A. Kengle
Maura Eileen O’Connor
Lawyers’ Committee for Civil Rights Under Law
1401 New York Avenue, NW, Suite 400
Washington, DC 20005
(202) 662-8600
agordon@lawyerscommittee.org
rkengle@lawyerscommittee.org
eoconnor@lawyerscommittee.org
Attorneys for Plaintiffs

By: /s/ Rebecca L. Mann
Rebecca L. Mann
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