
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

 

Orlando Division 

 

Case No: 6:14-cv-488-Orl-37-TBS 

 

EDDIE L. BANKS, 

 

Plaintiff, 

 

vs. 

 

CASHCALL, INC., and DELBERT 

SERVICES CORP.,  

 

Defendants. 

_______________________/ 

 

MEMORANDUM OF LAW IN OPPOSITION 

 TO DEFENDANTS’ MOTION TO DISMISS, OR 

  ALTERNATIVELY, TO COMPEL ARBITRATION  

AND STAY OR DISMISS THE CASE 
 

 Plaintiff, EDDIE L. BANKS, by and through his undersigned counsel, pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure and the Federal Arbitration Act, hereby files his 

Memorandum of Law in Opposition to Defendants’ Motion to Dismiss, or Alternatively, to 

Compel Arbitration and Stay or Dismiss the Case.   This memorandum of law will demonstrate 

the Defendants’ motions are without merit and should be denied.   

ARGUMENT 

I.  Standard of Review 

In ruling on a motion to dismiss, the court should not dismiss a complaint unless it 

appears beyond doubt that the plaintiff can prove no set of facts that would entitle him to relief. 

Conley v. Gibson, 355 U.S. 41, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957).  In considering a motion to 
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dismiss, the court must take all material allegations of the complaint as true and liberally 

construe those allegations in favor of the plaintiff.  Scheuer v. Rhodes, 416 U.S. 232, 94 S. Ct. 

1683, 40 L. Ed. 2d 90 (1974).   

II.  Allegations from Complaint to be taken as true 

Defendants, CASHCALL and DELBERT SERVICES CORPORATION, and Western 

Sly, the payee of the note in question, are affiliated companies that make, fund, purchase, 

service, and collect on illegal loans such as the one made to Plaintiff, EDDIE L. BANKS, as 

alleged herein, that accrue interest at rates far in excess of those allowed under Florida law.  

Defendants seek to evade the State of Florida’s usury and consumer protection laws by using as a 

front an unrelated fourth company, Western Sky.  Western Sky has falsely held itself out as a 

Tribal entity that purports to be exempt from state laws under the doctrine of Tribal Sovereign 

Immunity.  In reality, Western Sky is a for-profit South Dakota company owned by an individual 

who happens to be a member of an American Indian tribe.  Western Sky is not owned or 

operated by any Indian Tribe or for the benefit of any Tribe; therefore, the doctrine of Tribal 

Sovereign Immunity does not apply to any loans made to Florida borrowers by Defendants.   See 

¶ 9 of Complaint. 

Defendant, CASHCALL, itself or through its subsidiaries, creates and distributes 

advertising materials for the loans; reviews all loan applications for underwriting requirements; 

funds the loans; assumes all risk of loss on the loans; receives all payments on the loans; services 

the loans; and indemnifies Western Sky for all costs and any liability associated with the loans. 

See ¶ 11 of Complaint. 
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State Regulators and courts have concluded that “Western Sky is nothing more than a 

front to enable Defendant, CASHCALL, to evade licensure by state agencies and to exploit 

Indian Tribal Sovereign Immunity to shield its deceptive business practices from prosecution by 

state and federal regulators.”   In re CASHCALL, Inc., John Paul Reddam, President and CEO of 

CASHCALL, Inc. and WS Funding, LLC, State of New Hampshire Banking Department, Case 

No.: 12-308 (June 4, 2013).  See ¶ 12 of Complaint.  

On May 1, 2012, Plaintiff executed a document entitled Western Sky Consumer Loan 

Agreement in the principal amount of $9,925.00 at the interest rate of 89.68% with Western Sky 

Financial, LLC as the lender.   On this loan, Western Sky charged Plaintiff, EDDIE L. BANKS, 

an annual percentage rate of 89.68% plus a loan origination fee of $75.00 which was added to 

the loan principal.  See ¶¶ 14 and 15 of Complaint.   This Western Sky Consumer Loan 

Agreement was eventually assigned to the Defendants. 

This litigation is one of dozens of civil actions against these same Defendants pending 

throughout the United States.1/ 

SUMMARY OF ARGUMENT 

The arrangement among Defendants, CASHCALL, INC., and DELBERT SERVICES 

CORP., and Western Sky, is a subterfuge used by the Defendants to make illegal loans and usurp 

state lending laws.  As alleged in the Complaint before this Court, Western Sky is not a Tribal 

                                                 
1/   See Heldt v. Payday Financial, LLC; Western Sky Financial, LLC; Martin A. Webb; and CashCall, Inc., (D. S.D. 

3:13-CV-3023-RAL); Jackson v. Payday Financial, LLC; Western Sky Financial, LLC; Martin A. Webb; and 

CashCall, Inc., (N.D. Ill. Eastern Div. 11-C-9288); Inetianbor v. CashCall, Inc., (S.D. Fla. 13-60066); Brown v. 

Western Sky Financial, LLC et al., (M.D. N.C. 1:13-CV- 255-WO-JLW); Scherr v. Western Sky Financial, LLC et 

al., (N.D. Ill. Eastern Div. 1:13-CV-1841-RWG); Spuller v. Delbert Svcs. Corp. and CashCall, Inc., (E.D. N.C. 

5:13-CV-806-D); Teager et al. v. CashCall, Inc., (Ill. Cir. Ct. 2011- CH-07808) (complaint available at 2011 WL 

921787).  This is not a comprehensive list. A PACER search under the names of “Western Sky” or “CashCall” 

reveal many more actions against these entities. 
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enterprise, or in any sense an entity formed by or controlled by the Cheyenne River Sioux Tribe 

or its Tribal government; and Western Sky is not an arm of the Tribe.  Instead, Western Sky is a 

for-profit limited liability company created under South Dakota law.  The sole member of 

Western Sky is an individual named Martin Webb.    Although Mr. Webb is a member of the 

Cheyenne River Sioux Tribe, Mr. Webb is not a Tribal official or other representative of the 

Tribe's government.  Thus, Mr. Webb does not operate Western Sky in any official Tribal 

capacity.  Further, Western Sky does not operate in any way for the benefit of the Tribe.  Instead, 

all profits made by Western Sky inure to the benefit of, and are distributed solely to, Mr. Webb.   

 Notwithstanding Defendants’ claims that the loan in question was made under Tribal 

law, in actuality, Defendants’ loan activities are prohibited by the very laws from which 

Defendants seek to use as a shield.  The laws of the Cheyenne River Sioux Tribe expressly ban 

usury, and provide that the violation of the Tribe’s usury statute is a criminal offense. 

Specifically, Section 3-4-52 of the Cheyenne River Sioux's Law and Order Code prohibits the 

charging of interest greater than 18% per annum for loans in excess of $100.00.  The loan by 

Defendants to Plaintiff exceeds the maximum rate allowed by Tribal law.  

LEGAL ARGUMENT 

III. Forum Selection Clause 

A. The Forum Selection Clause is the product of Fraud and Overreaching. 

Defendants first argue that Rule 12(b)(3) warrants dismissal of the Complaint because the 

Plaintiffs have filed this case in an improper venue.  Defendants base this argument on the 

forum-selection clause in the loan agreement between the Plaintiff and Western Sky Financial 

LLC.    
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Forum selection clauses and choice of law clauses will be found unreasonable and 

unenforceable when their formation was “induced by fraud or overreaching.”  Xena Invs., Ltd. v. 

Magnum Fund Mgmt., 726 F.3d 1278, 1284-1285 (11th Cir. 2013) (quoting Lipcon v. 

Underwriters at Lloyd's, 148 F.3d 1285, 1296 (11th Cir. 1998)).  Forum selection clauses are 

presumptively valid and will be enforced “absent evidence of fraud, overreaching or similar 

inequitable conduct.” Cornett v. Carrithers, 465 Fed. Appx. 841, 842 (11th Cir. 2012).  

B. The “Loan Agreement Facts” are fraudulent.  

The Western Sky Consumer Loan Agreement attached to the Complaint filed in this 

action contains a recitation of stipulated facts which are patently false.  The Loan Agreement 

makes absurd implications and statements including the claims that Plaintiff, while sitting in his 

home in Florida, was entering into the boundaries of the Cheyenne River Sioux Tribe to apply 

for the loan; that Plaintiff received the money from Western Sky while Plaintiff was within the 

boundaries of the Tribal lands; that Plaintiff’s bank was receiving the electronically transferred 

funds on tribal lands; that Defendant, CASHCALL, INC., was accepting payments from 

statements are objectively false.  The New Hampshire Department of Banking reviewed the 

practices of these Defendants and concluded that Western Sky is nothing more than a front to 

enable CashCall to evade licensure by state agencies and to exploit Indian Tribal Sovereign 

Immunity to shield its deceptive business practices from prosecution by state and federal 

regulators.  (See N.H. Banking Dept. Order to Cease & Desist, June 4, 2013, attached hereto.)  

Defendants’ legal argument for dismissing under Forum Non Conveniens is based upon 

the Court applying facts that did not objectively happen.  The forum selection clause is based 

upon objectively false facts designed to elude consumer protection regulations.  There is no 
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objectively true set of facts which support the forum selection clause.  None of the parties to this 

lawsuit are members of the Cheyenne River Sioux Tribe and none of the transactions involve the 

Cheyenne River Sioux Tribe.  There is no basis for the forum selection clause other than the 

evasion of licensure by state agencies and the exploitation of Indian Tribal Sovereign Immunity 

to avoid prosecution by state and federal regulators.  There is only one reason for the forum 

selection clause: to fraudulently avoid regulation. 

All of the fraudulent statements are made in order to falsify the record so that Western 

Sky and the Defendants can engage in business practices which violate the consumer protection 

laws they are subject to as companies practicing business in the United States.  Defendants know 

that they are U.S. companies availing themselves and their business products to the state of 

Florida, but the Loan Agreement Facts seek to falsify the record in order to make unsuspecting 

consumers believe they have no right of recourse as U.S. Citizens in the U.S. court system.  The 

forum selection clause is designed to deprive consumers of any available remedies under state 

and federal laws.  The forum selection of the Cheyenne River Sioux Tribe is chosen solely for 

the fact that no consumer protection laws of record exist in this tribal jurisdiction.  

C. The forum selection of the tribal court is overreaching because the tribal 

court lacks jurisdiction.  

 

The U.S. Supreme Court has held that tribal jurisdiction is limited and does not include 

the activities of nonmembers occurring off the reservation.  See Plains Commerce Bank v. Long 

Family Land & Cattle Co., 554 U.S. 316, 330 (2008).  Efforts by a tribe to regulate nonmembers 

are presumptively invalid. Id. (quoting Atkinson Trading Co. v. Shirley, 532 U.S. 645, 651 

(2001) and Montana v. United States, 450 U.S. 544, 565 (1981)).  There are two narrow 
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recognized exceptions to the presumption against tribal court subject matter jurisdiction, namely 

when: 1) nonmembers enter into a consensual commercial relationship with the tribe or a tribal 

member, or 2) nonmembers’ conduct directly threatens the political integrity, the economic 

security, or the health or welfare of the tribe.  Montana, 450 U.S. at 565-66.  Applying this 

precedent, the Eighth Circuit issued a clear line that “[n]either Montana nor its progeny purports 

to allow Indian tribes to exercise civil jurisdiction over the activities or conduct of non-Indians 

occurring outside their reservations.”  Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 133 

F.3d 1087, 1091 (8th Cir. 1998).  

The tribe is not a party to this transaction, and neither Plaintiff nor Defendants are Tribal 

members.  Therefore, this transaction does not meet the first exception to the presumption 

against Tribal subject matter jurisdiction.  As for the second exception, the revealing details of 

these transactions show that Defendants are the primary economically interested party in this 

shell funding game in order to reap illegal profits by avoiding regulation. Therefore, the 

presumption remains against tribal subject matter jurisdiction.  

Mere consent to be sued, even consent to be sued in a particular court, does not alone 

confer jurisdiction upon that court to hear a case if that court would not otherwise have 

jurisdiction over the suit.  See Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians, 999 F.2d 

503, 508 (11th Cir. 1993) (citing Weeks Constr., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668, 

671 (8th Cir. 1986)).  Defendant  must prove that something more than the consent to be sued 

constitutes actions by Plaintiff actually occurring on Tribal lands in order to find proper 

application of the Indian Commerce Clause.  Defendant cite no authority which suggests that 

internet transactions in Florida can equal conduct by non-Tribal member Plaintiff on the lands of 
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the Cheyenne River Sioux Tribe.  If the legal presumption is that the Tribe’s ability to regulate 

the behavior of a nonmember like Plaintiff is invalid, and mere contractual consent to 

jurisdiction does not legally constitute conduct on tribal lands, then there exists no legal basis for 

the Tribal Court to have subject matter jurisdiction over this matter.  

D. The Forum Selection Clause is Not Enforceable under Federal Law.  

As previously discussed, the forum selection clause is invalid because it is the product of 

fraud and overreaching.  However, even if this Court found the forum selection clause was not 

invalid for those reasons, this Court should deny enforcing the clause because public interest 

factors favor keeping this action in Florida.  The party opposing the forum selection clause bears 

the burden to prove public interest factors disfavor removal.  See Atl. Marine Constr. Co., Inc. v. 

U.S. Dist. Court for W. Dist. Of Tex., 134 S.Ct. 568, 581 (2013).  The public factors bearing on 

the question include the local interest in having localized controversies decided at home; the 

interest in having the trial of a diversity case in a forum that is at home with the law that must 

govern the action; and the administrative burdens.  See Piper Aircraft Co. v. Reyno, 454 U.S. 

235, 241 (1981).  

Florida has a local interest in deciding controversies which occur in Florida.  Defendants’ 

Motion to Dismiss errantly suggests that the laws at issue in this action are the laws of the Tribe. 

This suit seeks resolve whether Defendants’ scheme can legally circumvent Florida laws and 

federal courts.   

Lastly, as this Court is aware, the identical issues raised by the Defendants’ Motions have 

been litigated in the federal courts throughout the country.    A recent decision that has 

thoroughly discussed these issues is Heldt v. Payday Fin., LLC, 2014 U.S. Dist. LEXIS 43352 
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(D.S.D. Mar. 31, 2014), decided only last month.  There, the Court ordered that the Defendants, 

as the parties asserting that there is tribal court jurisdiction and that there ought to be tribal court 

exhaustion, must file within thirty (30) days of the date of this Order a declaratory judgment 

action in the Cheyenne River Sioux Tribal Court naming the Plaintiffs herein to address to that 

court the issue of tribal court jurisdiction; and if that court concludes it has jurisdiction, and the 

availability of an arbitration forum as specified in the loan agreements in this case.   

IV. Doctrine of Tribal Exhaustion 

The entity with which Plaintiff entered into a contract for high-interest loans was Western 

Sky Financial LLC, which is a South Dakota limited liability corporation with a license from the 

Cheyenne River Sioux Tribe to do business and with its principal place of business on the 

Cheyenne River Indian Reservation.  As stated above, neither of the other two Defendants, 

CASHCALL, INC., and DELBERT SERVICES CORP., appear to have any connection with the 

Cheyenne River Sioux Tribe, other than through consenting to tribal court jurisdiction in a 

contract with Western Sky, the original payee of the promissory note.    

 

V. Arbitration 

Defendants filed a Motion to Stay Proceedings and Compel Arbitration, as an alternative 

to their Motion to Dismiss.  Defendants invoke the Federal Arbitration Act, 9 U.S.C. § 1 et seq., 

and point to language of the Plaintiff’s loan agreement requiring arbitration.  

A. Federal Arbitration Act 

Defendants’ attempts to apply any part of the Federal Arbitration Act, 9 U.S.C. §1 et seq. 

(“FAA”), and case law regarding it, is contrary to the Agreement’s explicit rejection of any 
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federal law.  Under the Western Sky Consumer Loan Agreement attached to the Complaint, in 

general, “no... state or federal law or regulation shall apply to this loan agreement, its 

enforcement, or interpretation.”  No part of the arbitration clause found within the Agreement 

contradicts this rejection of federal law, or incorporates the FAA into the arbitration clause. The 

arbitration clause also does not incorporate the arbitration law of any state, contrary to the 

general rejection of the application of any state’s law. 

The claim that “the FAA applies to all contracts which involve interstate commerce” (id. 

at 6-7) runs against the basic principle that an agreement to arbitrate is a matter of contract.  

Granite Rock Co. v. International Bhd. of Teamsters, 130 S. Ct. 2847, 2856 (2010).  The contract 

allows only for the application of the laws of the Cheyenne River Sioux Tribal Nation (“the 

Tribe”).  As (a) federal law and state law are rejected by the Agreement, and (b) the Tribe’s laws 

relating to arbitration (if any exist) are not cited, and thus cannot be relied upon in any reply brief 

defendants might file, this Court cannot compel arbitration of plaintiffs’ claims based on any 

statute.  Nor can the arbitration clause be given any sort of deference.  Buckeye Check Cashing v. 

Cardegna, 546 U.S. 440 (2006), Southland Corp. v. Keating, 465 U.S. 1 (1984), and other, 

similar cases cited by CashCall (Docket No. 33 at 6-7, 11-13) are all distinguishable on the 

grounds that they relied upon the fact that the FAA “creates a body of federal substantive law... 

[and that] the substantive law the Act created was applicable in state and federal courts.” 

Southland, 465 U.S. at 12.  In particular, Comanche Indian Tribe of Oklahoma v. 49 LLC, 391 

F.3d 1129 (10th Cir. 2004) is distinguishable because, in that case, the Comanche sought to 

litigate a dispute under statutes relating to contracts with Native American tribes (25 U.S.C. §81 

et seq.), including specifically the Indian Gaming Regulatory Act (25 U.S.C. §2711 et seq.). 
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Comanche, 391 F.3d at 1131 n.3.  There was, thus, no disclaimer of the applicability of federal 

law in that case, as there was here. 

If the FAA is inapplicable here, the substantive law it created is also inapplicable.  Thus, 

the holding in Buckeye that limits courts to determining whether the arbitration agreement is 

valid – with questions regarding choice of law and the validity of the class action waiver going to 

the arbitrator – does not apply.  In any case, requiring Plaintiff to submit questions beyond the 

validity of the arbitration clause to an arbitrator selected on racial characteristics would be an 

unacceptable result; Buckeye, and other cases, are distinguishable on that basis as well. 

B. The Arbitration is Unconscionable 

Various regulatory agencies from states throughout the country have already shut 

Defendants’ operations down in their states—and many others are in the process of doing so.  

Judicial notice should be taken of the fact that in recent years more than ten states have filed 

lawsuits and issued various administrative findings of fact and cease and desist orders against 

Defendants for similar lending activity as the Plaintiff in this case alleges. 2  Those investigations 

                                                 
2  See State of Georgia, Ex Rel., Samuel S. Owens, Attorney General of the State Of Georgia v. Western Sky 

Financial, LLC; Martin A. Webb; and CashCall, Inc., (Fulton County, GA Superior Court, 2013CV234310 (filed 

July 26, 2013)), The complaint is available at 

http://law.ga.gov/sites/law.ga.gov/files/related_files/press_release/WESTERN% 20SKY%20COMPLAINT.pdf. The 

North Carolina Attorney General filed a similar action on December 16, 2013. See 

http://www.ncdoj.gov/getdoc/0c087145-6dc7-4911-958a- 705a8d75ddf4/CashCall-Complaint-Final-12-16-

2013.aspx. See also The People of the State of California v. CashCall, Inc., a California Corporation, No. 

BC420115 (Superior Court, Los Angeles County, State of California); State of Colorado ex rel. John W. Suthers, 

Attorney General v. Western Sky Financial, No. 11-cv-638 (District Court, Denver County, State of Colorado); In re 

Western Sky Financial, LLC, No. 13-CC-265 (Illinois Department of Financial and Professional Regulation, 

Division of Financial Institutions); Commissioner of Financial Regulation v. CashCall and Reddam, No. CFR-EU-

2209-184 (State of Maryland); Maryland Commissioner of Financial Regulation v. Western Sky 

Financial, LLC et al., No. CFR- FY-2011-182 (State of Maryland); Maryland Commissioner of Financial Regulation 

v. Western Sky Financial, LLC, et al., No. 1:11-cv-00735 (D. Md.); In re CashCall, Inc. and WS Funding, LLC, 

Docket No. 2013-010 (State of Massachusetts); State of Missouri v. Webb, No. 4:11-cv-1237-AGF (E.D. Mo. Mar. 

27, 2012); In re CashCall, Inc., John Paul Reddam, President and CEO of CashCall, Inc., and WS Funding LLC, No. 

12- 308 (State of New Hampshire Banking Department); In re Western Sky Financial, LLC, No. I-12- 039 

Case 6:14-cv-00488-RBD-TBS   Document 30   Filed 04/30/14   Page 11 of 16 PageID 222

http://law.ga.gov/sites/law.ga.gov/files/related_files/press_release/WESTERN%25
http://www.ncdoj.gov/getdoc/0c087145-6dc7-4911-958a-


 

- 12 - 

 

have uniformly uncovered the same set of circumstances, usurious lending practices, shell-game 

funding and lack of tribal immunity related to these same Defendants. 

The question this lawsuit seeks to resolve is whether such a scheme can legally 

circumvent Florida’s usury laws.  Plaintiff believes the answer is no, and that, additionally, the 

scheme violates this state’s consumer protection efforts by concealing the nature of the enterprise 

to consumers.  In opposition to Defendants’ Motion to Compel Arbitration, Plaintiff challenges 

the legality of the entire loan agreement, and particularly the portion that purportedly requires 

them to arbitrate disputes arising out of the Indian Commerce Clause in Tribal arbitration 

conducted pursuant to Tribal consumer dispute rules.  Plaintiff believes that the proffered 

arbitration provision is void and nothing more than another of Defendants’ efforts to avoid 

liability for making usurious loans. 

The Western Sky Consumer Loan Agreement attached to the Complaint, on which 

Defendants rely in support of their Motion to Compel Arbitration, states: 

This Loan Agreement is subject solely to the exclusive laws and jurisdiction of 

the Cheyenne River Sioux Tribe, Cheyenne River Indian Reservation. By 

executing this Loan Agreement, you, the borrower, hereby acknowledge and 

consent to be bound to the terms of this Loan Agreement, consent to the sole 

subject matter and personal jurisdiction of the Cheyenne River Sioux Tribal 

Court, and that no other state or federal law or regulation shall apply to this Loan 

Agreement, its enforcement or interpretation. 

 

                                                                                                                                                             
(Department of Consumer Business Services for the State of Oregon); Washington State Department of Financial 

Institutions Statement of Charges, dated Oct. 18, 2012; West Virginia v. CashCall, Inc., 605 F.Supp.2d 781 (S.D.W. 

Va. 2009); State of West Virginia ex rel. McGraw v. Payday Loan Resource Center, LLC, et al., No. 10-MISC-372 

(Circuit Court, Kanawha County, State of West Virginia); Federal Trade Commission v. PayDay Financial, LLC, 

No. 3:11-cv-03017-RAL; State of Minnesota, by its Attorney General, Lori Swanson and its Commissioner of 

Commerce, Michael Rothman v. CashCall, Inc., et al., No. 27-cv-13-12740 (District Court, Hennepin County, State 

of Minnesota). See also Find the Loan Behind the Loans, Gretchen Morgenson, The New York Times, Sept. 7, 

2013, 

http://www.nytimes.com/2013/09/08/business/find-the-loan-behind-theloans. html?smid=pl-share (last visited 

March 2, 2014). 
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Plaintiff attacks on the Loan Agreement is that the contract in general is unconscionable, 

illegal and unenforceable, which under Florida Law or federal law, is an inquiry for the Court to 

make.  Plaintiff recognizes and respects that under the Federal Arbitration Act, 9 U.S.C. §§ 1 et 

seq. (“FAA”), written agreements to arbitrate a dispute arising out of a transaction involving 

commerce are “valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 

equity for the revocation of any contract.” Id. § 2.  However, “[t]he FAA allows state law to 

invalidate an arbitration agreement, provided the law at issue governs contracts generally and not 

arbitration agreements specifically.”  Bess v. Check Express, 294 F.3d 1298, 1306 (11th Cir. 

2002).  Thus, “generally applicable contract defenses, such as fraud, duress, or unconscion-

ability, may be applied to invalidate arbitration agreements.”  Doctor’s Assocs., Inc. v. 

Casarotto, 517 U.S. 681, 686–87 (1996).   Here, not only is the Loan Agreement’s arbitration 

provision unconscionable for numerous reasons shown infra, so are other provisions of the Loan 

Agreement, namely its choice of law provision. 

First and foremost, as shown supra and in the allegations in the Complaint, the Loan 

Agreement was not formed under the laws of the Cheyenne River Sioux Tribe, but was rather 

formed with a California corporation masquerading as a Sioux Tribal business.  Second, the 

purported owner of Western Sky, Martin Webb, is allegedly a member of the Sioux Tribe, but 

not a Tribal Elder, and therefore Western Sky does not qualify as a tribal business.   

Thus, from a procedural unconscionability perspective, the “Governing Law” clause was 

procured by fraud.  In addressing the substantive unconscionability of the choice of law 

provision, “the commercial reasonableness of the contract terms, the purpose and effect of the 

terms, the allocation of the risks between the parties, and similar public policy concerns” must all 

Case 6:14-cv-00488-RBD-TBS   Document 30   Filed 04/30/14   Page 13 of 16 PageID 224



 

- 14 - 

 

be decided against Defendants.  The interest rate of the Loan Agreement of 232.99% is clearly 

not a commercially reasonable rate.  The purpose and effect of the contract terms, namely to 

avoid the usury interest rate laws of the various states – including Florida – by masquerading as a 

Tribal Sovereign Nation, demonstrates in and of itself enough substantive unconscionability to 

set aside this Loan Agreement.   

As the United States Supreme Court has held, an arbitration agreement “is a specialized 

kind of forum-selection clause,” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 

614, 630 (1985), and any contractual forum selection clause – even one selecting arbitration – 

can be set aside if “proceedings in the contractual forum will be so gravely difficult and 

inconvenient that [the resisting party] will be for all practical purposes be deprived of his day in 

court, id. at 632 (quoting M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 18 (1972)) (brackets 

in original).  Two federal district courts that have considered the arbitration provision at issue in 

this motion have found it to be “a sham and an illusion” and “void.”  After the United States 

Court of Appeals for the Seventh Circuit remanded the arbitration issue to the Northern District 

of Illinois, the District Court made the following findings of fact and law: 

It is abundantly clear that, on the present record, the answer to the [question of 

whether the Cheyenne River Sioux Tribe has any authorized arbitration 

mechanism available to the parties and whether the arbitrator and method of 

arbitration required under the contracts is actually available] is a resounding no. . .  

The scheme described in the New Hampshire Banking Department’s Cease and 

Desist Order has been apparently devised for the purpose of evading federal and 

state regulation of Defendants’ activities.  The intrusion of the Cheyenne River 

Sioux Tribal Nation into the contractual arbitration provision appears to be merely 

an attempt to escape otherwise applicable limits on interest charges.  As such, the 

promise of a meaningful and fairly conducted arbitration is a sham and an 

illusion.   
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Jackson v. Payday Fin., LLC, 2012 U.S. Dist. LEXIS 94095 (N.D. Ill. July 9, 

2012) Aug. 28, 2013). 

 

The scheme devised by the Defendants has been described by the New Hampshire 

Banking Department as follows: 

[I]t appears that Western Sky is nothing more than a front to enable CashCall to 

evade licensure by state agencies and to exploit Indian Tribal Sovereign Immunity 

to shield its deceptive business practices from prosecution by state and federal 

regulators. Western Sky holds itself out to the public as a stand alone tribal entity 

which provides small loans and payday loans to consumers.  In reality, however, 

CashCall creates all advertising and marketing materials for Western Sky and 

reimburses Western Sky for administrative costs.  CashCall reviews consumer 

applications for underwriting requirements.  CashCall funds the loans. CashCall 

services the loans. 

 

Plaintiff further states that the Loan Agreement is unconscionable because the interest 

rate of 232.99% of the Loan Agreement is usurious; the choice of law and jurisdiction of only the 

laws and jurisdiction of the Cheyenne River Sioux Tribe, Cheyenne River Indian Reservation is 

contrary to Florida public policy and in violation of OCGA § 16-17-2(c)(1); the forum selection 

clause of the territory of Cheyenne River Sioux Tribe is unconscionable as such a forum deprive 

Plaintiff of his day in court; arbitration would be prohibitively expensive to the Plaintiff in view 

of the amounts in controversy; and the Loan Agreement prohibits participation in a class action 

or class-wide arbitral proceeding.  

For these reasons, this Court should deny the Defendants’ Motion to Compel Arbitration. 
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VI. Conclusion 

 Based upon the foregoing authorities and argument, Plaintiff prays that this Court will 

deny the Defendants’ Motion to Dismiss, or Alternatively, to Compel Arbitration and Stay or 

Dismiss the Case.     

 

  

        /s/ N. James Turner                                  -                

      N. James Turner, Esq. 

      Counsel for Plaintiff 

      37 N. Orange Avenue, Suite 500 

      Orlando, FL 32801-2334 

      Telephone (888) 877 -5103 

      E-mail address: njtlaw@gmail.com 

      Florida Bar No. 0203041 

 

 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on 30 April 2014, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system which will send a notice of electronic filing to 

the following:    Christopher S. Carver, Esq.,  AKERMAN LLP, One S.E. Third Avenue — 25th 

Floor, Miami, FL 33131-1714 and Thomas R. Yaegers, Esq., AKERMAN LLP, 420 S. Orange 

Avenue – Suite 1200, Orlando, FL 32801.   

             

       /s/ N. James Turner                                    - 

      N. James Turner, Esquire 
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