
UNITED STATES DISTRICT COURT
 
WESTERN-DISTRICT OF WASHINGTON
 

AT SEATTLE
 

SUSAN PEARSON, an individual, 

Plaintiff, 

vs. 

Director of the Department of 
Licensing, 

a subdivision ofthe State of 
Washington, in hislher official 
capacity and 1. Schwahn, H. 
Kleinman, M. Radley, A. Thome 
Larry Yonally Tribal Police Officers 
and General Authority Police 
Officers pursuant to RCW 10.92 
in their official capacity and in 
their individual capacity and all 
police officers, now unknown who 
were involved in the seizure and 
forfeiture of 1999 GMC S-l 0 Pickup 
truck, 

Defendants. 

Case No: 2:15-cv-00731-JCC 

MEMORANDUM IN OPPOSITION 
TO THE DIRECTOR OF THE 
DEPARTMENT OF LICENSING 
MOTION FOR SUMMARY 
JUDGMENT AND/OR TO DISMISS 

THIS MEMORANDUM is submitted in opposition to the motion of the Director of the 

Department of Licensing for a summary judgment order dismissing himlher from the case on the 

basis that it is not necessary for the court to enjoin the Department of Licensing. 
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I. PLAINTFF'S RESPONSE TO THJE DIRECTOR'S RECITATION OF THE FACTS 

1.	 Pierson's response to Director's I Introduction of Facts, II Evidence Relied Upon, and III 
Statement of Facts 

In the Department's I Introduction, the Director makes several assertions. In its 

introduction, the Department announces it believes that the Swinornish Tribe will not in the 

future take its orders of forfeiture of motor vehicles to the Department. Note this assertion is 

made in the context of acknowledging that is exactly what Swinomish Tribe did in the cases of 

Candee Washington v. Director ofthe Department of Licensing, Supreme Court Cause No. 

92084-2, Skagit County Cause No. 15-2-00293-0 and Jordynn Scott v. John or Jane Doe, 

Director ofDepartment Licensing, Supreme Court Cause No. 92458-9, Whatcom County Cause 

No. 15-2-00301-8. Ms. Washington's SUV was transferred to the Swinomish Tribe and Ms. 

Scott's SUV was sold by the Swinomish Tribe to a Mr. Nolasco in Bellingham Washington. In 

those cases, the plaintiffs were never able to get the Superior Court to rule on the legality of the 

Department's actions or whether to issue an injunction because the Director was successful in 

persuading the Superior Court to dismiss the cases early on based upon CR 19. 

Nevertheless the Director argues through the Declaration of Stacy Allen, that there are 

only two isolated incidents. Motion for Summary Judgment page 4 lines 16. That is an incorrect 

statement because the Director is aware of another case involving a Narin Sin, a non Native 

American whose motor vehicle was confiscated by the Tulalip Tribe and the certificate of title 

was changed by the Department ofLicensing. As will be demonstrated by the Declaration of Jim 

Loosen, the Department ofLicensing acknowledges that it cannot ascertain how many 

certificates of motor vehicles have been changed by presentation of tribal court orders of 
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forfeiture to the Department. The Department's assurance there are only two isolated incidents is 

self serving and woefully untrue. It is more likely that of the twenty eight (28) recognized Indian 

tribes in Washington, who have a police department, most have all been engaged in this practice 

for many years and there are many motor vehicles owned by non Native Americans that have 

been confiscated by Indian tribes and had the certificates of title changed by the Department 

without notice to the affected owner. 

The Declaration of Jim Loosen, Appendix 3, shows that he is the expert for the 

Department who was tasked with the job of finding out the number of tribal orders of forfeiture, 

which were relied upon by the Department to change ownership on Certificates of Title. Loosen 

was unable to do so. So the Department in fact does not know how many motor vehicles have 

been transferred based upon presentation of Indian tribal orders. Pierson has also provided a 

declaration from the Candee Washington case that shows that efforts to get information from the 

Swinomish Nation concerning the identity of those Swinomish police officers involved in seizure 

and forfeiture of cars, specifically the police who seized Candee Washington SUV since no 

criminal charges were filed against Candee Washington, have failed because the Swinomish 

Nation has asserted it tribal sovereignty; see Declaration of Counsel in Support of Motion for a 

Writ of Attachment, Appendix 4. 

The Department announces that it has reinforced its preexisting ongoing policies of not 

honoring judgments from tribal court to transfer ownership ofmotor vehicles certificates of title, 

Director's memorandum page 2, lines 10. Given these facts (the Director's belief that the 

Swinomish Tribe will not try to transfer ownership of Ms. Pierson's truck)! and the Director's 

! The Director does not discuss whether other Indian tribes, besides the Lummis and Swinomish, might 
attempt, as they have in the past, to continue to forfeit and change title of motor vehicle owned by non 
Native Americans under the tribal drug code and have the tribal orders of forfeiture presented to the 
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renewed will to enforce its protocols in the future, the Department argues that Pierson therefore 

lacks standing to assert a claim for an injunction or declaration. Then the Director announces that 

Director is immune from civil suits and that Pierson has insufficiently pled a 42 USC 1983 claim 

against the Director, page 2, lines 9-15. 

The Director's assurance that in the future the Department will enforce CR 82.5 and its 

own protocols and thus an injunction is not necessary is the position the Department has taken in 

all litigation involving claims made by non Indians based upon the allegation that the Indian 

Tribes lack subject matter jurisdiction to forfeiture cars owned by non Native Americans. 

The argument presented by the Director has been made before. In Candee Washington v. 

Director Skagit County Cause No. 15-2-00293-0, the Director argued, "And it's against equity 

and good conscience for this court to grant declaratory injunctive relief or any damages or other 

judgments against the party that is here, the Director, hearing of July 2, 2015 before Superior 

Court Judge Susan Cook, page 11, lines 6-8, and page 12; see Appendix 6. Earlier on May 1, 

2015, in a hearing before Skagit County Superior Court Judge Dave Needy, Judge Needy did 

state that he would sign an order for a Writ of Attachment be issued against the insurance 

companies, which cover the liability of the Swinomish Nation police officers under RCW 10.92; 

see Appendix 5, page 18. The Director's quick action to secure the dismissal of the case pursuant 

to a CP 19 motion to dismiss resulted in no such Writ of Attachment being signed by the court 

and served upon the insurance companies involved. Page 16 lines 8-21 of the hearing before 

Judge Dave Needy on May 1, 2015(see Appendix 5) is worth reading as the Assistant Attorney 

General explains the Department's position relating to transfer of title. The point of reference to 

Department. Rather, the Director has represented to this court as a true state of affairs that "there are 
only two isolated incidents The Director presupposes all of these other tribes, unlike the Lummis 
and Swinomish, whose forfeiture actions have been challenged in court would just discontinue the 
practice which they have been engaged in. 
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other similar cases is that the Director argues where the motor vehicle has already been sold and 

the Certificate of Title changed, there is no need for an injunction. Now, in Pierson because the 

Swinomish Nation has not so far attempted to transfer ownership on the Certificate of Title, there 

is no need for an injunction or declaratory judgment. 

In the Statement ofFacts based upon the declaration of Thomas Nedderman, he relates 

that Pierson was given notice of the Swinomish Tribal Court forfeiture proceedings and declined 

to participate. 

As a result of this litigation, plaintiffs in this group of cases, Candee Washington and 

Jordynn Scott, have accomplished notification to the Department of its illegal actions under 

Washington law. Now the Director of the Department seeks to short circuit this case to avoid an 
\ 

injunction being entered against it because such a ruling would require the court to address the 

question of whether the Department of Licensing converted the property on non Native 

American owners in transferring title to cars in violation of its own protocols. The Director's 

motion is designed to avoid possible payment to plaintiffs under 42 USC 1983, 1988 and also 

avoid any adverse financially consequences to the employees of the State of Washington in their 

individual capacities. 2 

Upon Information and belief, plaintiff is just one of many nonnative American persons 

who have had their car seized by officers of the Swinomish Nation and forfeiture. The 

Swinomish Indian Tribal Community Police Department is the only Indian Tribe in Washington 

which has sought and obtained authority under RCW 10.92 for all of its tribal police officers to 

act as General Authority Washington State Police Officers and thus are empowered to enforce 

2 As to immunity under RCW 46.01.310, plaintiff has the capacity to sue as individuals supervisory 
personnel in the Department who affirmatively instructed subordinates to transfer title based upon 
presentation of an Indian order of forfeiture under the same principle of liability approved in Pistor v. 
Garcia, 791 F.3d 1104 (2015); and Maxwell v. County of San Diego, 708 F.3d 1075 (9th Cir. 2013). 
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state law against Non Native Americans. As such, said Swinomish Police Officers are insured for 

tortious acts while acting as General Authority Washington State Police Officers pursuant to 

RCW 10.92 and have purchased liability coverage for acts taken by its officers when they act 

under color of state law; see Appendix 4, Declaration of Counsel in Support of Motion for Writ 

ofAttachment, last attachment is a Certificate ofLiability Insurance. 

When Ms. Washington's counsel through a private investigator requested information 

about her case from the Swinomish Nation, the Tribe refused based upon assertions of tribal 

sovereignty. The Swinomish Tribe actions leads plaintiff's counsel to conclude unless federal 

court orders an Indian tribe to release its forfeiture judicial files, the persons whose property was 

illegally confiscated and had the Certificate of Title changed in response to the Department's 

receipt of a tribal court order of forfeiture, will never be identified. Pierson has informed the 

court through the declaration of Counsel in Support of Motion for a Writ ofAttachment that 

based upon the Swinomish Nation's assertion of its sovereignty to refuse to disclose the names 

of the police officers who seized and forfeited Washington's SUV so she could pursue an action 

against these police officers, who were state police officers under RCW 10.92 alleging that the 

police officers violated their rights while enforcing state law. 

2. Plaintiff's Factual Conclusion 

The assertion of immunity by the Director and others pursuant to RCW 46.01.310 and the 

immunity of the Swinomish Nation makes the entry of an injunction against the Department all 

the more necessary. The Department filed motions to dismiss based upon CR 19 in Candee 

Washington v. Director ofthe Department of Licensing, Supreme Court Cause No. 92084-2, 

Skagit County Cause No. 15-2-00293-0 and Jordynn Scott v. John or Jane Doe, Director of 

Department Licensing, Supreme Court Cause No. 92458-9, Whatcom County Cause No. 15-2

PLAINTIFF'S MEMORANDUM IN OPPOSITION 6 William Johnston 
TO THE DIRECTOR OF THE DEPARTMENT OF Attorney at Law 
LICENSING MOTION FOR SUMMARY JUDGMENT PO Box 953 
AND/OR MOTION TO DISMISS Bellingham, Washington 98227 

Phone: 360-676-1931 

Case 2:15-cv-00731-JCC   Document 27   Filed 04/18/16   Page 6 of 13



00301-8. These cases involve issues identical to the instant case. The Director has not filed a 

motion to dismiss based upon CR 19 in this case. The Director did file its motion two days after 

this court entered summary judgment of dismissal in Curtis Wilson v. United States of America 

and Horton's Towing, Case No: 2:15-cv-00629-JCC, a case in which the court dismissed based 

upon comity and rejected a finding that CR 19 required dismissal, albeit the court stated 

prosecution of Wilson claim might violate CR 19. 

But for the litigation pursued by Ms. Washington, Scott and Pierson, the Swinomish 

Nation would most assuredly be continuing to transfer Certificate of Title by directly filing its 

forfeiture judgments. The attachment to Ms. Washington chain of title shows why the certificate 

of title was changed. 

PER DAN IN LIASON (sic) ALL WE NEED IS A TITLE APPLICATION, 
ONE SIDED ODOMETER AS -BUYER AND A DECLARATION OF VALUE 
AND ORDER GRANTING FORFEITURE. WE HAVE TO DO WHAT THE 
COURTS SAY. 

The degree of mismanagement shown by the Department in this record warrants entry of an 

injunction to ensure that Washington law is enforced and because if the Director slips and 

changes the certificate of title based upon presentation ofa tribal order of forfeiture, the person 

or persons affected have no recourse. 

For these reasons, Pierson asserts that the court should deny the Director's motion to 

dismiss and enter an injunction against the Director or declare that the practice of the Director in 

changing certificates of title without notice to the owner based upon presentation of tribal 

judgments of forfeitures is illegal. 
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II. PLAU-..rTIFF'S REPLY LEGAL ARGUMENT 

A. Pierson has standing to seek declaratory and/or injunctive relief against the Director 
under Ex parte Young, 209 U. S. 123 (1908) and 42 USC 1983. Plaintiff has 
jurisdiction to sue employees of the Department, like Dan in Liaison who directed the 
transfer of Candee Washington's" SUV to the Swinomish Indian Nation, in their 
individual capacity. 

The declarations filed by plaintiff reveal a systematic practice of transferring title to 

motor vehicles upon presentation of tribal forfeiture orders. Litigants have been denied the 

opportunity to litigate their claims by the Director's practice of asserting CR 19 motion to 

dismiss. 

Plaintiff here, as all other litigates in similar circumstances, has declared that she does not 

seek any declaratory judgment that Indian tribes cannot seize and forfeit cars of nonnative 

Americans seized on state roads inside an Indian reservation but rather whether the Director 

when it received the tribal order of forfeiture inside Washington violated Washington law and 

the United States Constitution when it changed the Certificate of Title without notice to the 

owner. Plaintiff reiterates Aungst v. Roberts Construction 95 Wn2d 439, 625 P.2d 167 (1981) 

and asks the court to shape its relief in such a way that plaintiff s claim of tortious conduct and 

violation of her civil rights be preserved and that plaintiff not be required to exhaust her claim in 

tribal court, an option no longer available to her. This case involves a claim for violation of civil 

3 The appendix of the transfer paperwork in Appendix 7 reveals that Washington's SUV was seized 
because passengers in the SUV possessed consumable amount of drugs, a capital offense under Indian 
law for forfeiture but no basis to forfeit under state law; RCW 69.50.505 requires a showing of the use of 
the vehicle as a conduit of sale or delivery and the owner has an innocent owner defense in that event. Ms. 
Washington was never arrested or charged and purchased her SUV for $30,000. Plaintiff's counsel 
believes that the Swinomish Nation Police Department operates the SUV, which plaintiff's counsel finds 
troubling because the Swinomish Nation Police Department is a Washington State Law Enforcement 
agency. 
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rights against one Swinomish police officer involved in the seizure of Ms. Pierson's truck and 

alleges that said officer was acting under color of law when he seized or assisted in the seizing of 

her truck for forfeiture under tribal law instead of state law. The suit against the Swinomish 

Nation police officer in this case should proceed as intended under RCW 10.92. 

Plaintiff meets the requirement of an injunction or declaration unless prohibited by CR 19 

or comity. Pierson has a personal stake in whether the Swinomish Nation tries to sell her truck 

and present an Indian Forfeiture order to the Department. Gustafson v. Gustson 47 Wn. App. 

272,277 (1987). Ludwig v. Washington State Department of Retirement Systems 131 Wn. App. 

379, 385 (2006). In Ludwig, the court laid down these criteria: 

Generally a litigant does not have standing to challenge a statute in order to 
vindicate the constitutional rights of a third party . .Mearns v. Scharbach, 103 
Wash.App. 498. 511. 12 P.3d 1048 (2000), review denied, 143 Wash.2d 1011. 21 
P,}cI79JOQQD. The litigant may have standing if (1) the litigant has suffered an 
injury-in-fact, giving him a sufficiently concrete interest in the outcome of the 
disputed issue; (2) the litigant has a close relationship to the third party; and (3) 
there exists some hindrance to the third party's ability to protect his or her own 
interests.MearnsJl()JW'<:t§h,8,pp,.<:tt~J~,I~P,~(.iJQ4S. 

In essence, the Director is arguing that the issue is moot because now having been 

advised ofthe Department's systematic failure to enforce its protocols and CR 82.5 with respect 

to presentation ofIndian Tribal orders of forfeiture, the Department promises to do better in the 

future. This argument is made in the same sentence where the Director proclaims immunity for 

any negligent acts in the past, and in the future, in the change of certificate of title. 

In Nelson v. Appleway Chevrolet Inc. 129 Wn. App. 927,938, (2005) the court stated 

that to have a justiciable controversy plaintiff must show an actual present and existing dispute 

or the mature seeds of one, as distinguished from possible dormancy hypothetical speculative or 

moot disagreement. 
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In Rabon City of Seattle 135 Wn2d 278, 284 (1998), the court announced that a party 

seeking an injunction must establish (1) a clear legal or equitable right (here the Director has not 

conceded that Pierson has a right not to have her certificate of title changed and that the Director 

promises in future to enforce its protocols); (2) a well grounded fear of immediate invasion of 

that right, (3) that the acts complained of have or will result in actual or substantial injury. 

The actual injury inflicted on Ms. Pierson by the transfer of the certificate of her title by 

the Department is demonstrated by the fate of Jordynn Scott. Her SUV was sold to a Michael 

Nolasco and her suit for damages has been dismissed as a result of the argument of the 

Department of Licensing that CR 19 required dismissal. Given the fact that Department is 

standing firm on its sovereign immunity, ifper chance, the Swinomish Tribe got the certificate of 

title changed, the assertion of sovereignty by the Department makes the necessity for the 

injunction even stronger. 

B. The Director is immune in hislher official capacity and pursuant to RCW 46.01.310 
but supervisory employees of the Department ofLicensing who directed the change in 
certificates of ownership based upon presentation of tribal orders of forfeiture in violation 
of protocols, CR 82.5 and without notice to the owners of the motor vehicles are liable to 
suit in their individual capacity under 42 USC 1983 since they deprived owners of their 
private property in violation of 5th and 14th amendments per In Pistor v. Garcia, 791 F.3d 
1104 (2015). The principle is the same for plaintiff which is that the suit against the tribal 
officer or state officer or employee is that the judgment is against the personally and not 
the governmental entity. 

Plaintiff only seeks a declaration or injunction against the Director under Ex Parte 

Young, supra. Plaintiff wants the Director to remain in the case so plaintiff can obtain 

information from the Department to identify individual supervisors who, like Dan in liaison, 

ordered the change of ownership on the Certificate of Title based upon presentation of a tribal 

order of forfeiture in violation of the Department's protocols, CR 82.5 and the constitutional 
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principle that no man shall be derived of property without due process of law, which would 

include notice and opportunity to be heard. 

Attached to declaration of counsel is a copy of the most poignant fact involved in the 

motor vehicle transfer record of Candee Washington that illustrates how the Swinomish Nation 

got the certificate of title to Ms. Candee Washington's SUV Armada transferred to the 

Swinomish; see Appendix 7. It shows that someone, a supervisor, was asked whether it was 

proper to transfer ownership based upon a tribal judgment of forfeiture, ordered the transfer 

believing that the protocols required he do so when in fact the change of ownership was barred 

by Department protocols. Instead of saying no, it against our protocols and CR 82.5 etc., the 

supervisory personnel directed the transfer. This person, in plaintiff s view, if identified, would 

be a person who would be amendable to suit. 

The incompetence reflected in the Candee Washington transfer of title supports the 

issuance of an injunction or declaration in this case. The nature and extent of the Director's 

actions in this case are unknown and it is premature for that reason to dismiss this case. 

Plaintiffs primary target in this case is the identified Swinomish police officer, also a 

Washington state law enforcement officer, who, plaintiff insists, can be sued pursuant to RCW 

10.92 and any recovery can be satisfied by recourse to the insurance purchased by the 

Swinomish Nation to cover its liability under RCW 10.92. 

C. The Director challenges that plaintiff has not properly pled a 42 USC 1983 claim 
against the Director or if properly plead, no relief should be forthcoming. 

Plaintiff acknowledges that no claim for financial relief is available against the Director 

in his/her official capacity. Plaintiff however seeks an injunction or a declaration under Ex Part 

Young, supra, conceded by the Director to be a basis to restrain a state official from violating 

PLAINTIFF'S MEMORANDUM IN OPPOSITION II William Johnston 
TO THE DIRECTOR OF THE DEPARTMENT OF Attorney at Law 
LICENSING MOTION FOR SUMMARY JUDGMENT PO Box 953 
AND/OR MOTION TO DISMISS Bellingham, Washington 98227 

Phone: 360-676-1931 

Case 2:15-cv-00731-JCC   Document 27   Filed 04/18/16   Page 11 of 13



clearly established constitutional rights under federal law or under the Constitution; see 

Director's Memorandum, in footnote 4 pages 12. Here again, plaintiff approaches the touchy 

subject of whether the court will say anything, which might impinge upon Indian, here 

Swinomish Nation sovereignty. Plaintiff ultimately wishes to pursue her claims against the 

Swinomish Police Officer acting in his official capacity as a Washington State police officer 

under RCW 10.92. Here the actions taken in the search ofplaintiffs truck were outside the scope 

of any tribal authority and of necessity done under the police officer's powers as a state law 

enforcement officer thus rendering him liable. Plaintiff asserts she is able to sue him in his 

individual capacity pursuant to Smith Plumbing Company v. Aetna Casualty & Surety, 149 Ariz. 

524(1986), cert. denied 479 U.S. 987 (1986) and White Mountain Apache Tribe v. Smith 

Plumbing 856 F2d 1301 (9th Cir. 1988) and the express language ofRCW 10.92 where the 

Swinomish tribe waived immunity up to the limits of the insurance policy which the Swinomish 

Tribe has posted with the State of Washington. However as demonstrated in the title change 

history of Candee Washington, plaintiff believes that she has an alternative relief against those 

supervisors of the Department who transferred title of motor vehicles based upon presentation of 

Indian tribal court orders. Those transfers violated plaintiffs right to due process with respect to 

a stripping of ownership by the state or state officials. Plaintiff argues that honoring the tribal 

orders besides violating CR 82.5 and established Department policies, also violated clearly 

established lack of authority by the tribes based upon Strate v. A-I Contractors, 520 U. S. 438 

(1997); see footnote 14 and Settler v. Lameer, 507 F.2d 231 (9th Cir. 1974). The presentation of 

the forfeiture orders took place off reservation inside Washington. 
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CONCLUSION 

Plaintiffs in this case and in similar litigation have uncovered a systematic breakdown in 

the Department where the Department has illegally changed ownership on motor vehicles of non 

Native Americans. The Department is unable to advise anyone how many titles of motor vehicle 

have been changed. Even if those persons could be identified, the Director has asserted absolute 

immunity under Article II and RCW 46.01.310. 

Plaintiff asserts that she should be rewarded for uncovering this illegal ongoing activity 

and be awarded judgment of injunction, or declaration and awarded attorney fees under Ex Parte 

Young. Plaintiff reiterates that she does not seek any declaratory judgment that Indian tribes 

cannot seize and forfeit cars of nonnative Americans seized on state roads inside an Indian 

reservation but rather whether the Director when it received the tribal order of forfeiture inside 

Washington violated Washington law and the United States Constitution when it changed the 

Certificate of Title without notice to the owner. Plaintiff reiterates Aungst v. Roberts 

Construction 95 Wn2d 439,625 Pold 167 (1981) and asks the court to shape its relief in such a 

way that plaintiff's claim of tortious conduct and violation of her civil rights be preserved. 

Dated this \ ~y of April, 2016 at Bellingham, Washington 

V~~
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