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Heft does not trump a lack of substance.  Despite filing a 140-page brief in 

opposition to the Defendants’ Motions to Dismiss, Plaintiffs have failed to address in any 

meaningful fashion the many pleading deficiencies attending their lawsuit, deficiencies which 

the Tribal Defendants (“TDs”) have now identified in successive motions to dismiss.  These 

flaws include, most conspicuously, the following:  the First Amended Complaint (“FAC”) relies 

on federal claims that do not confer a private right of action or are barred by the applicable 

statute of limitations, it ignores a binding arbitration clause, and it seeks relief under state causes

of action barred by the doctrine of tribal sovereign immunity.  

Rather than confronting these issues, Plaintiffs resort to repeating (or 

manufacturing) irrelevant and false factual accusations about the Chippewa Cree Tribe1

(“Tribe”), its business decisions, and various tribal members.  These ad hominem attacks make 

up large swaths of Plaintiffs’ opposition, but boil down to two central claims: (i) the Tribe “sold” 

its sovereignty to Think Finance during the formation of Plain Green, [see, e.g., Opp’n at 27,] 

and (ii) certain tribal members engaged in misconduct, [see, e.g., Opp’n at 54-55].  Both 

accusations are inappropriate, but more importantly for the purposes of the pending motion to 

dismiss, irrelevant to the legal deficiencies presented by Plaintiffs’ FAC.  The Tribe indeed 

developed a business relationship with Think Finance, [see FAC, Ex. 1].  It is entitled and, in 

fact, encouraged to do so as a means of improving the lot of the Tribe and its members.2  The 

                                                
1 The Tribe is not a party to this litigation.

2 See, e.g., Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 2024, 2043 (2014) (Sotomayor, J., concurring) (Noting 
that many tribes are located in remote and desolate areas, and experience deep poverty and unemployment, as part of 
explaining that “[a] key goal of the Federal Government is to render Tribes more self-sufficient, and better 
positioned to fund their own sovereign functions, rather than relying on federal funding”); 25 U.S.C. § 4301(a)(9) 
(including within the findings to the Native American Business Development Act that “the United States has an 
obligation to assist Indian tribes with the creation of appropriate economic and political conditions with respect to 
Indian lands to—(A) encourage investment from outside sources that do not originate with the tribes; and (B) 
facilitate economic ventures with outside entities that are not tribal entities”).
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agreement was at arms-length and in no way dictated by Think.  The term sheet, for example, 

makes clear that Think did not impose its view of tribal law on the Tribe, as suggested by 

Plaintiffs, [see Opp’n at 55]; rather, the term sheet reflects the parties’ recognition that a robust 

lending code3 was needed to govern the Tribe’s lending practices.  Moreover, only a code 

“acceptable” to the Tribe could be adopted.  [see FAC, Ex. 1].  At heart, though, Plaintiffs’

insinuations that the Tribe’s sovereignty has been compromised are wholly beside the point 

because Plaintiffs are not proceeding against the Tribe or Plain Green directly, but rather against 

the individual TDs in their official capacities.  [See generally FAC; Opp’n.] In short, they fully 

acknowledge the Tribe and Plain Green’s sovereignty and immunity from suit.

Plaintiffs’ allegations regarding the misconduct of certain tribal members require 

even less consideration.  Several years ago, a non-Tribal business partner bribed two tribal 

members as part of a conspiracy to steal funds from Plain Green and the Tribe.  [See Opp’n., Ex. 

5.]  The scheme, which is currently being criminally prosecuted with the support of the Tribe, 

has nothing to do with Plain Green’s lending operations or Think; more important, Plain Green 

was the victim (not the perpetrator) of the embezzlement fraud.  Id. Likewise, Plaintiffs’ 

allegations regarding Ken St. Marks are misplaced and inappropriate, [see, e.g., Opp’n at 4, 53,] 

as the Tribe’s government – including its judiciary – is actively functioning and, as explained 

below, Plaintiffs must pursue their claims in arbitration.  In sum, Plaintiffs’ contentions do not 

address or cure the legal deficiencies identified in the TDs’ Motion to Dismiss (“MTD”), 

requiring the dismissal of this action in its entirety.4

                                                
3 A copy of the Tribe’s Lending Code is attached as Exhibit A.  The Lending Code, which is enforced by the Tribal 
Consumer Protection Bureau, spans seven chapters over nearly thirty pages and governs items such as creditor 
obligations, licensing, and the Tribal Consumer Protection Bureau’s consumer complaint procedures. 

4 Because Plaintiffs’ allegations are legally immaterial, Plaintiffs’ requests for jurisdictional or pre-arbitration 
discovery are inappropriate, and should be denied as improper efforts to prolong a futile lawsuit.  See, e.g., Vista 
Food Exch., Inc. v. Champion Foodservice, LLC, 2015 U.S. Dist. LEXIS 110512, *26 (S.D.N.Y. Aug. 18, 2015).
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I. Plaintiffs Are Unable to Sustain Their Federal Claims Against the TDs

A. The CFPA, FTCA, and RICO Do Not Confer Private Rights of Action

Plaintiffs’ claims under the FTCA, the CFPA and RICO must be dismissed 

outright, as none of these statutes confers a private right of action.  See, e.g., Diaz v. Argon 

Agency, No. 15-00451, 2015 U.S. Dist. LEXIS 160444, at *7-9 (D. Haw. Nov. 30, 2015) 

(dismissing with prejudice plaintiff’s claims under the CFPA and the FTCA for lack of a private 

right of action); Trane Co. v. O’Connor Secs., 718 F.2d 26, 28-9 (2d Cir. 1983) (expressing 

“serious doubt” as to “the propriety of private party injunctive relief…” under RICO’s civil 

remedies provision).5

Plaintiffs cannot establish otherwise and, indeed, make little effort to do so.  

Plaintiffs offer only two sentences in support of their argument that the FTCA contains a private 

right of action; specifically, they insist that the Vermont Consumer Protection Act “creates a 

                                                                                                                                                            
(“The Court therefore finds jurisdictional discovery to be improper, as additional discovery would not uncover 
unknown facts or cure the deficiencies in the Plaintiff’s pleading”) (emphasis added).

5 See also, e.g., Nguyen v. Ridgewood Sav. Bank, No. 14-1058, 2015 U.S. Dist. LEXIS 64301, at *35 (E.D.N.Y. 
May 15, 2015) (finding no private right of action under the CFPA); Johnson v. J.P. Morgan Chase Nat’l Corporate 
Servs., Inc., No. 13-CV-678, 2014 U.S. Dist. LEXIS 122552, at *5 (W.D.N.C. Aug. 5, 2014) (“[T]here is no private 
right of action under the CFPA.”) report and recommendation adopted, 2014 U.S. Dist. LEXIS 122557 (W.D.N.C. 
Sept. 3, 2014); Scott v. AOL Time Warner, 109 F. App’x 480, 481 (2d Cir. 2004) (noting that the FTCA does not 
“provide for a private cause of action”); O’Donnell v. Bank of Am., N.A., 504 F. App’x 566, 568 (9th Cir. 2013)
(affirming dismissal of claim under the FTCA, because the statute “doesn’t create a private right of action”); 
Sedima, S.P.R.L. v. Imrex Co., Inc., 741 F.2d 482, 489 n.20 (1984), rev’d. on other grounds, 473 U.S. 479, 105 S. 
Ct. 3275, 87 L. Ed. 2d 346 (1985) (finding that RICO’s civil remedy provision  “was not intended to provide private 
parties injunctive relief.”) (citations omitted); See also AG of Can. v. RJ Reynolds Tobacco Holdings, 103 F. Supp. 
2d 134, 155 (N.D.N.Y 2000) (“Aside from its claim for monetary damages, Canada also seeks various forms of 
injunctive relief.  Section 1964(c) limits private plaintiffs to damages and does not provide a basis upon which it 
may seek injunctive relief”) (citing 18 U.S.C. § 1964(c)); Religious Technology Center v. Wollersheim, 796 F.2d 
1085-86 (9th Cir. 1986) (finding no injunctive relief available for private litigants under RICO); Conkling v. Turner, 
18 F.3d 1285, 1296 (5th Cir. 1994) (collecting cases); In re Fredeman Litig., 843 F.2d 821, 830 (5th Cir. 1988) 
(“Congress indeed had several opportunities to give express authorization to private injunctive actions but chose not 
to do so, apparently because it hesitated in the face of the ramifications of that remedy.”);  Johnson v. Collins Ent. 
Co., 199 F.3d 710, 726 (4th Cir. 1999) (expressing “substantial doubt whether RICO grants private parties . . . a 
cause of action for equitable relief,” which is “especially acute in light of the fact that Congress has declined to 
authorize injunctive remedies for private parties”); Wheeling-Pittsburgh Steel Corp. v. Mitsu Corp., 221 F.3d 924, 
927 n.2 (6th Cir. 2000) (“[O]nly treble damages, attorneys’ fees and costs are afforded to private parties under 
RICO.”); Minter v. Wells Fargo Bank, N.A., 593 F. Supp. 2d 788, 795 (D. Md. 2009) (same).
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mechanism” for private plaintiffs to enforce the FTCA.  [Opp’n at 75 (citing Elkins v. Microsoft 

Corp., 174 Vt. 328, 336 (Vt. 2002)).]  This is a frivolous argument.  The Vermont legislature is 

not empowered to create a cause of action in a federal statute, and Elkins, unsurprisingly, in no 

way stands for that proposition.  See generally Elkins, 174 Vt. 328.  States have no authority to 

pass federal legislation, and certainly cannot rewrite federal law via state legislation consistent 

with the Supremacy Clause of the United States Constitution.  Indeed, the Elkins Court expressly 

distinguished between the state and federal antitrust laws, explicitly noting that the FTCA “does 

not provide for a private cause of action.”  Elkins, 174 Vt. at 336.

Plaintiffs’ argument in support of a private cause of action under the CFPA fares 

no better.  As noted above, federal courts routinely conclude that the plain language of the CFPA 

denies private litigants a cause of action.  Plaintiffs cite one case in purported support of their 

position: Consumer Fin. Prot. Bureau v. Great Plains Lending, LLC, No. CV-14-2090, 2014 

U.S. Dist. LEXIS 89022, at *48 (C.D. Cal. May 27, 2014).  [See Opp’n at 72-73.]  This case, 

however, stands for precisely the opposite point.  The district court never concluded, as Plaintiffs 

assert, that the CFPA provides a private cause of action (indeed, the case was brought by the 

Consumer Financial Protection Bureau); rather, the court rested its decision on the absence of 

such a cause of action.  Great Plains Lending, LLC, 2014 U.S. Dist. LEXIS 89022 at *26-27 

(“Unlike the CFPA, the [False Claims Act] authorized a suit to be brought by either the federal 

government or by a private person suing on behalf of the government” and noting that the CFPA 

“authorizes only federal agencies to bring suit to enforce CIDs”).  

Finally, Plaintiffs quite literally make no effort to respond to the TDs’ argument 

that RICO lacks a private right of action with respect to claims seeking equitable relief.  [See 
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generally Opp’n.]  Plaintiffs’ concession,6 while surprising, is nonetheless apt, as RICO does not 

confer a private right of action on private litigants seeking equitable relief.  See e.g., AMA v. 

United Healthcare Corp., 588 F. Supp. 2d 432, 446 (S.D.N.Y. 2008) (explaining “. . . this Court 

will not infer that the right to injunctive and declaratory relief exists for private litigants under 

Section 1964 of RICO” and granting motion to dismiss those claims).7

In light of the foregoing, the CFPA, FTCA and RICO counts must be dismissed.8

                                                
6 Plaintiffs’ failure to respond to the TDs’ argument permits the Court to reject the RICO count without further 
consideration of the viability of the claim, see, e.g., Felske v. Hirschmann, 10-8899, 2012 U.S. Dist. LEXIS 29893, 
*10 (S.D.N.Y. Mar. 2, 2012) (“Because Plaintiffs fail to respond to [defendant’s argument that personal jurisdiction 
was lacking] in their memoranda of law . . . Plaintiffs have effectively conceded that there is no basis for jurisdiction 
. . . .” (citations omitted)); as noted, however, the merits support TDs’ position in any event.

7 The absence of a private right of action for equitable relief under RICO is conclusively demonstrated by the 
statute’s legislative history.  During hearings on the RICO bill before the House Judiciary Committee, 
“Representative Steiger proposed the addition of a private-treble damages action” that was modeled after Section 4 
of the Clayton Act.  See Sedima v. Imrex Co., 473 U.S. 479, 487 (1985).  This amendment would also have provided 
for private injunctive relief.  116 CONG. REC. 27,739 (1970).  The Judiciary Committee, however, passed only the 
treble damages provision, causing Steiger to complain that the bill failed to permit private citizens to bring 
injunctive actions.  Id. at 35,227, 35,228.  Representative Steiger later attempted to re-introduce a provision for 
private equitable relief, Sedima, 473 U.S. at 487; 116 CONG. REC. 35,228; 35,346 (1970), but later withdrew it.  
Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483 U.S. 143, 154-55 (1987) (citing 116 CONG. REC. at 
35,346).  RICO’s sponsors later attempted to introduce this remedy, Agency Holding Corp., 483 U.S. at 155 (“[T]he 
purpose of [S. 16] was to broaden even further the remedies available under RICO. In particular, . . . it would have 
further permitted private actions for injunctive relief.”), but their amendment was never passed by the House.  
Religious Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1086 (9th Cir. 1986).  In short, it is clear that Congress made a 
deliberate choice to omit a private right of action for equitable relief from its available civil remedies.  

8 Even were Plaintiffs otherwise able to sustain their federal claims, they cannot establish the federal statutes’ 
applicability to the sovereign Tribe.  Plaintiffs cite Federal Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 
99, 116 (1969) for the proposition that “[f]ederal statutes of general applicability are enforceable against Native 
American tribes” and that the “statute applies unless there is language that excludes Native American tribes.”  [See
Opp’n at 72.]  In making this assertion, Plaintiffs wholly ignore the “longstanding interpretive presumption that 
‘person’ does not include the sovereign.”  Vt. Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 
780 (2000) (finding that the term “person” in the False Claims Act does not include states).  See also, e.g., Howard 
ex rel. United States v. Shosone-Paiute Tribes of the Duck Valley Indian Reservation, No. 13-16118, 2015 U.S. App. 
LEXIS 10040, at *2 (9th Cir. June 15, 2015) (explaining that “the Tribe, like a state, is a sovereign that does not fall 
within the definition of a ‘person’ under the [False Claims Act]”); Stoner v. Santa Clara Cnty. Office of Ed., 502 
F.3d 1116, 1122 (9th Cir. 2007) (construing “person” under [the False Claims Act] in a way that “avoids suits 
against ‘state instrumentalities’ that are effectively arms of the state immune from suit”).  Further, Plaintiffs have 
failed to overcome  the TDs’ arguments regarding Plain Green’s inability to form the requisite mens rea under RICO 
– instead, Plaintiffs make irrelevant arguments distinguishing case law not cited in the TDs’ opening brief.  [Opp’n
120-22.]  As established conclusively in our opening brief, government entities cannot be held liable under RICO 
because they are incapable of forming the requisite criminal intent to violate the statute.  Rogers v. City of New York, 
359 F. App’x 201 (2d Cir. 2009) (affirming dismissal of RICO claim against a city defendant and holding that “there 
is no municipal liability under RICO”); Andrade v. Chojnacki, 65 F. Supp. 2d 432, 449 (W.D. Tex. 1999) 
(“government entities are not capable of forming the criminal intent necessary to support the predicate RICO 
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B. Plaintiffs’ Claims under the EFTA Are Time-Barred

Plaintiffs’ EFTA claims are plainly time-barred, as the most recent alleged 

violation occurred in 2013 [see FAC ¶ 63], placing Plaintiffs, who filed their initial Complaint on 

May 13, 2015, well outside the statute’s one-year limitations period.  See 15 U.S.C. 1639m(g); 

see also Apostolidis v. JP Morgan Chase & Co., No 11-CV-5664 (JFB) (WDW), 2012 U.S. Dist. 

LEXIS 157733, at *15 (E.D.N.Y. Nov. 2, 2012) (applying one-year limitations period and 

dismissing EFTA claim with prejudice).  Plaintiffs attempt to overcome this fatal limitation by 

stating that the limitations period should be equitably tolled because “Defendants cut off access 

to [Ms. Given’s] account and the relevant documents pertaining to her loan.”  [Opp’n at 76.]  

This allegation, however, demonstrates that Plaintiffs failed to act with “reasonable diligence” 

during the time period that they seek to toll or that any “extraordinary” circumstances exist to 

justify such tolling, as would be required for the Court to entertain Plaintiffs’ request for 

equitable tolling.  See Apostolidis, 2012 U.S. Dist. LEXIS 157733, at *17.  Plaintiffs 

acknowledge that they had access to their loan agreements, which were “available to borrowers 

after they completed an involved application process, but before they received the money,” [see 

Opp’n at 18] – yet they did not bring their EFTA claims concerning those agreements until years

later, long after the expiration of the limitations period.  Further, Plaintiffs had no difficulty 

raising an EFTA claim notwithstanding the alleged access to their agreements, demonstrating 

that such access was unnecessary.  [See Opp’n at 76.]  And notably, Plaintiffs carefully avoid 

alleging that they (or their counsel) ever asked for their loan agreements after discovering that 

their access was supposedly lost.  [See generally FAC; Opp’n.]  As such, Plaintiffs have failed to 

establish that they acted with “reasonable diligence” or that they experienced any extraordinary 

                                                                                                                                                            
offenses”).  Because Plain Green is incapable of forming the requisite mens rea, the Plaintiffs’ official capacity 
RICO claims against tribal officials Rosette, Whitford, and McInerney must be dismissed in their entirety. 
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obstacle that barred them from bringing their EFTA claims within the limitations period, 

requiring dismissal of their EFTA claim.  Apostolidis, 2012 U.S. Dist. LEXIS 157733 at *17.

II. Tribal Immunity Bars Plaintiffs’ Action Against the Tribal Defendants

As sovereign governments, federally recognized tribes – and entities that tribes 

wholly own and operate – are entitled to the “common-law immunity from suit traditionally 

enjoyed by sovereign powers.”  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); see 

also, e.g., Cook v. AVI Casino Enters., 548 F.3d 718, 725 (9th Cir. 2008) (noting that “tribal 

corporations acting as an arm of the tribe enjoy the same sovereign immunity granted to a tribe 

itself”).  As a result, suits seeking either damages or equitable relief “against Indian tribes are . . . 

barred by sovereign immunity absent a clear waiver by the tribe or congressional abrogation.”  

Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991).  

However, by way of analogy to Ex parte Young, the United States Supreme Court has carved out 

a limited exception that allows plaintiffs to seek prospective equitable relief against tribal 

officials to remedy an ongoing violation of federal law.  Santa Clara Pueblo, 436 U.S. at 59 (in a 

claim for injunctive and declaratory relief under the federal Indian Civil Rights Act, noting that a 

tribal officer is not protected by the tribe’s immunity from suit).9   

Following Santa Clara Pueblo, the lower federal courts routinely applied the Ex 

parte Young exception in actions for injunctive relief against tribal officials based on violations 

of federal—not state—law.  See, e.g., Frazier v. Turning Stone Casino, 254 F. Supp. 2d 295, 310 

(N.D.N.Y. 2003) (holding Ex parte Young to be “inapplicable” to tribal official because “the 

                                                
9 Plaintiffs also bring Ex parte Young-styled actions for violations of federal law.  These actions, however, fail for 
the reasons described above.  Under established Second Circuit case law, an Ex parte Young cause of action must be 
predicated on federal law that (i) confers a private right of action and (ii) applies substantively to the tribal 
corporation.  See Warren v. United States, 859 F. Supp. 2d 522, 542 (W.D.N.Y. 2012), aff’d 517 F. App’x 54 (2d 
Cir. 2013) (outlining the two requirements: “First, the law under which the plaintiff seeks injunctive relief must 
apply substantively to the tribe, agency, or corporation, and, second, the plaintiff must have a private cause of action 
to apply the substantive rule.”).  As explained above, Plaintiffs’ federal causes of action fail these requirements. 
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amended complaint only asserts violations of state law”).10   Good reason exists for 

distinguishing between state and federal law in this context.  Tribes are not constrained by the 

states– they are subject only to the “plenary and exclusive” authority of the federal government.  

Cohen’s Handbook of Federal Indian Law § 2.01[2] (2012 ed.) (citing United States v. Lara, 541 

U.S. 193, 200 (2004)) (“the term ‘exclusive’ refers to the supremacy of federal over state law in 

this area”); see also, e.g., Kiowa Tribe v. Mfg. Techs., 523 U.S. 751, 756 (1998) (“[T]ribal 

immunity is a matter of federal law and is not subject to diminution by the States”).  Permitting 

states (or individuals) to proceed against tribes for violations of state law through the “fiction” of 

official capacity lawsuits would wholly upend the long-established principle that tribes may not 

be made subject to state law.

Further, the Ex parte Young theory relies on maintaining this state law/federal

distinction.  In Ex parte Young, the Supreme Court concluded that state sovereign immunity was 

inapplicable when a state official acted ultra vires—that is, in excess of his authority.  Ex parte 

Young, 209 U.S. 123 (1908).  In that case, Young, a state official, was acting in violation of 

federal law, a “superior authority” to state law, and, as such, was “stripped of his … official 

character” and made subject to injunctive relief.  Id. at 159-60 (“If the act which the state 

Attorney General seeks to enforce be a violation of the Federal Constitution, the officer, in 

proceeding under such enactment, comes into conflict with the superior authority of that 
                                                
10 See also, e.g., Vann v. United States DOI, 701 F.3d 927, 930 (D.C. Cir. 2012) (observing that the case against the 
tribal official presented a “typical Ex parte Young scenario,” as “the claim here is that the Principal Chief – and 
through him, the sovereign tribe – is violating federal law”); Burlington N. & Santa Fe Ry. v. Vaughn, 509 F.3d 
1085, 1092 (9th Cir. 2007) (“In determining whether Ex Parte Young is applicable to overcome the tribal officials’ 
claim of immunity, the relevant inquiry is only whether BNSF has alleged an ongoing violation of federal law and 
seeks prospective relief.”); Dawavendewa v. Salt River Project Agric. Improvement & Power Dist., 276 F.3d 1150, 
1160 (9th Cir. 2002) (under an Ex Parte Young theory, tribal sovereign immunity does “not bar prospective relief 
against the individual tribal officials acting beyond the scope of their authority in violation of federal law”); Garcia 
v. Akwesasne Hous. Auth., 268 F.3d 76, 87-88 (2d Cir. 2001) (granting plaintiff leave to amend to assert federal 
cause of action against tribal official); Warren, 859 F. Supp. 2d at 543 (denying plaintiffs’ motion to amend to add 
claims against tribal officials as futile because, inter alia, “to the extent Plaintiff seeks to claim [a violation of] . . . 
New York State’s constitution, the doctrine of Ex parte Young applies to violations of federal law only”).
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Constitution, and he is, in that case, stripped of his official or representative character, and is 

subjected in his person to the consequences of his individual conduct”).  Tribal officials, like 

state officials, are subject to applicable federal law; they are not, as noted above, subject to state 

law.  Accordingly, while a tribal official can act ultra vires through a violation of federal law (a 

“superior authority”), thereby opening himself to an Ex parte Young suit, he cannot do so 

through a violation of state law.  See, e.g., Vann v. Kempthorne, 534 F.3d 741, 749 (D.C. Cir. 

2008) (applying Ex parte Young in the tribal context and explaining that “[t]he officer, so the 

reasoning goes, cannot take refuge in the State’s immunity if he contravenes federal law, and is 

‘stripped of his official or representative character and . . . subjected in his person to the 

consequences of his individual conduct.’”)  

Plaintiffs contend, however, that the recent Bay Mills decision sets forth a new 

exception to these well-established principles, permitting private plaintiffs to sue tribal officials 

for alleged violations of state law.  [Opp’n at 26 (citing Michigan v. Bay Mills, 134 S.Ct. 2024, 

2035 (2014))]  In Bay Mills, the Court considered whether Michigan could challenge under 

IGRA a tribe’s efforts establish an off-reservation casino in violation of Michigan law.  134 S.Ct. 

2024, 2035.  The Court ultimately concluded as a matter of statutory interpretation that IGRA 

did not confer a cause of action on Michigan and that Kiowa remained good law, while noting 

off-hand a “panoply of tools Michigan can use to enforce its law on its own lands.”  These tools 

included the option of an Ex parte Young “suit for injunctive relief against individuals, including 

tribal officers, responsible for unlawful conduct.”  Id. (citing Santa Clara Pueblo, 436 U.S. at 

59).  It is upon this one sentence of dicta that Plaintiffs attempt to support their action.

Plaintiffs’ reading of Bay Mills would work a profound departure from 

longstanding principles governing tribal sovereignty; indeed, it would wholly undermine the 
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concept of tribal immunity by subjecting the tribes to state authority, notwithstanding centuries 

of rulings affirming their status as sovereigns subject solely to federal authority.  See, e.g., 

Cohen’s §6.01[2] (quoting Rice v. Olson, 324 U.S. 786, 789 (1945)) (“The policy of leaving 

Indians free from state jurisdiction and control is deeply rooted in the Nation’s history”).  The 

Court could not have intended such a result, particularly given its oft-stated position 

(reemphasized in Bay Mills itself) that Congress, not the Court, should decide whether tribal 

immunity for off-reservation activities should be abrogated.  Bay Mills, 134 S. Ct. at 2031 

(explaining that “we thought it improper suddenly to start carving out exceptions [to tribal 

sovereign immunity,]” instead “opt[ing] to ‘defer’ to Congress about whether to abrogate tribal 

immunity for off-reservation commercial conduct”). Worse, Plaintiffs read Bay Mills to permit 

suits by private citizens based on violations of state law, a result indisputably unsupported by the 

case, which involved a state bringing suit in a regulatory capacity, not a private class action. 

In light of the foregoing, the Court should decline Plaintiffs’ offer to read Bay 

Mills as a wholesale rewriting of the tribes’ standing vis-à-vis the states. See, e.g., Briscoe v. 

City of New Haven, 654 F.3d 200, 206-09 (2d Cir. 2011) (declining to follow one-sentence 

Supreme Court dicta when that dicta conflicted with Supreme Court precedent).  

III. Alternatively, the Court Should Honor The Parties’ Agreement to Arbitrate

If the Court declines to dismiss Plaintiffs’ FAC outright, it should nevertheless 

dismiss this action and permit the Plaintiffs to pursue their claims through the binding arbitration 

procedures contained in their loan agreements.11  For the sake of brevity, the TDs join the replies 

of the other defendants where applicable, yet offer the following additional support.

                                                
11 It is well established that “[t]here is a strong federal policy favoring arbitration as an alternative means of dispute 
resolution.”  Oldroyd v. Elmira Sav. Bank, FSB, 134 F.3d 72, 76 (2d Cir. 1998).  The Federal Arbitration Act 
provides that written agreements to arbitrate “shall be valid, irrevocable, and enforceable.”  9 U.S.C. § 2.  Following 
these fundamental principles, federal courts around the country routinely enforce arbitration agreements in the 
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Plaintiffs commit dozens of pages of their brief to support their argument that the 

arbitration agreement as a whole is “unconscionable” and “fraudulent.”  [See, e.g., FAC ¶ 109; 

see also generally Opp’n 42-63.]  These efforts are wholly misplaced, as Plaintiffs’ loan 

agreements clearly delegate resolution of such threshold questions to an arbitrator, not the Court.  

In the presence of such a delegation clause, Plaintiffs may not obtain this Court’s review by 

generally attacking the arbitration agreement as being unconscionable; rather, the Court may step 

in only if Plaintiffs successfully demonstrate that the specific delegation provision itself is 

unconscionable.  Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 68-72 (2010).  

Plaintiffs seem to recognize this principle and, as a backstop, also include a 

section of their brief titled “Plaintiffs Are Specifically Challenging the Delegation Clause,” [see 

Opp’n at 59].  But stating it does not make it so, as Plaintiffs fail even to identify the correct 

delegation clause.   Plaintiffs label as the delegation provision a section of the loan agreement 

that has absolutely no bearing on the delegation of gateway questions to the arbitrator, and 

instead discusses the class action waiver.  [See Opp’n at 57.]  Plaintiffs compound their error by 

accusing the TDs of misidentifying the delegation provision.  [Opp’n at 59.]  But, as should be 

self-evident, the provision of the contract requiring that “any issue concerning the validity, 

enforceability, or scope” of the Arbitration Agreement be submitted to arbitration, [see MTD Ex. 

B], is the delegation provision.  Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 68-72 (2010) 

                                                                                                                                                            
consumer lending context that are identical in all material respects to those at issue here.  See, e.g., Gunson, 43 F. 
Supp. 3d 1396; Achey v. BMO Harris Bank, N.A., et al., 64 F. Supp. 1170 (N.D. Ill. 2014); Booth, No. 13-5968, 
2014 WL 3952945; Riley v. BMO Harris Bank, N.A., et al., 61 F. Supp. 3d 92 (D.D.C. 2014); Graham, No. 3:12-cv-
1460, 2014 WL 4090548; Labajo v. First Int’l Bank & Trust, 2014 U.S. Dist. LEXIS 118305 (C.D. Cal. July 9, 
2014); Moss v. BMO Harris Bank, N.A., et al., 24 F. Supp. 3d 281 (E.D.N.Y. 2014); Elder v. BMO Harris Bank, 
N.A., et al., No. JFM-13-2014, 2014 WL 1429334 (D. Md. Apr. 11, 2014); Gordon v. U.S. Bancorp, No. 13-cv-3005 
(D. Minn., Apr. 21, 2014) (Docs. # 36 & 39).  Plaintiffs have failed to offer any meritorious reason for the Court to 
deviate from these well-established tenets.  
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(explaining that “[t]he delegation provision is an agreement to arbitrate threshold issues 

concerning the arbitration agreement”).12

Plaintiffs do not muster any cognizable challenge to the delegation clause 

warranting this Court’s review, and instead make sweeping unconscionability arguments about 

other sections of the agreements themselves that not only improperly cite Vermont law,13 but 

                                                
12 Courts routinely interpret language providing that “any issue concerning the validity, enforceability, or scope of 
this Agreement or this Agreement to Arbitrate [shall be submitted to arbitration]” as a binding delegation clause.  
See, e.g., Crewe v. Rich Dad Educ., LLC, 884 F. Supp. 2d 60, 85 (S.D.N.Y. 2012) (provision mandating “all 
determinations as to the scope, enforceability, and effect of this Dispute Resolution section shall be decided by the 
arbitrator and not by a court” delegated threshold questions to the arbitrator).

13 If the Court were to entertain Plaintiffs’ arguments regarding the unconscionability of the agreements –which it 
should not, as this issue is properly delegated to the arbitrator – the Court should reject Plaintiffs’ reliance on 
Vermont law and instead find that Tribal law applies, in recognition of the parties’ decision that such claims would 
be governed by “the Indian Commerce Clause of the Constitution of the United States of America and the laws of 
the Chippewa Cree Tribe.” [MTD, Ex. B. at 9].  Chippewa Cree law provides a standard for evaluating 
unconscionability, which may be supplemented by Montana or federal law. See Ex. A (Tribal Lending Code) at § 
10-3-602; see also Gunson v. BMO Harris Bank, N.A., 43 F. Supp. 3d 1396, 1404 n.2 (S.D. Fla. 2014) (citing Law 
and Order Code of the Chippewa Cree Tribe § 1.9 (1987)).  

The parties’ agreed-upon choice-of-law provision prevails because neither of the two exceptions in Restatement 
(Second) of Conflict of Laws § 187 (“R2K”) applies here.   Mueller v. Mueller, 54 A.3d 168, 173 (Vt. 2012) 
(Vermont applies section 187 to evaluate applicability of choice-of-law clauses); see also United Magazine Co. v. 
Murdoch Magazines Distrib., 146 F. Supp. 2d 385, 412-13 (S.D.N.Y. 2001) (“A federal court considering state law 
claims under either diversity jurisdiction or supplemental jurisdiction applies the choice of law principles of the state 
in which the Court sits” (citing North Atlantic Instruments, Inc. v. Haber, 188 F.3d 38, 43 (2d Cir. 1999))). First, 
tribal law obviously has a substantial relationship to the parties (one of which is a tribal corporation) and the contract 
(which the tribal corporation approved on the reservation). R2K § 187(2)(a). Second, Plaintiffs cannot show that: 
(i) the application of Chippewa Cree law would violate a fundamental policy of Vermont and that Vermont has a 
materially greater interest than the tribe in the application of the governing law; and (ii) Vermont law would apply in 
the absence of the choice-of-law provision. Id. § 187(2)(b). No Vermont law provides that the state’s interest rate 
cap represents a fundamental policy of the state; nor are such laws necessarily matters of fundamental public 
policy. See Saturn Capital Corp. v. Dorsey, 2006 Tex. App. LEXIS 5633, *23 (Tex. App. Houston 1st Dist. June 
29, 2006) (“[T]here is nothing inherently violative of public policy in contracting for another state’s usury laws to 
apply . . . .”). Nor does Vermont have a “materially greater interest” in seeing its interest rate laws apply; at the very 
least, the state and the Tribe have equal interests in the application of their respective laws. See, e.g., 
MoneyForLawsuits V LP v. Rowe, 2012 U.S. Dist. LEXIS 43558, *25 (E.D. Mich. Jan. 23, 2012) (Mag., J.), 
approved and adopted, 2012 U.S. Dist. LEXIS 43633 ( E.D. Mich. Mar. 29, 2012) (“While Michigan undoubtedly 
has an interest in protecting its residents from usurious interest rates on loans, it is equally true that New York has an 
equally strong interest in protecting entities doing business in that state, and in allowing those entities to enter into 
and enforce contracts which are permitted by New York law.”). Finally, application of the §188 factors, which 
consider which sovereign has the greater contacts with the transaction, yields the conclusion that tribal law would 
apply in the absence of a choice-of-law provision, because the two most significant factors associated with the loan 
agreement—the site of repayment and contract formation—occurred on the reservation. See R2K § 188(2)(a,c) 
(place of contract formation and performance—here, repayment—important factors in the absence of choice-of-law 
clause); id. § 195 (contracts for the “repayment of money lent” are governed by the law of the state in which 
repayment is due); cf. L.V. Appleby v. Griffes, 648 A.2d 808, 810 (Vt. 1993) (“It is well-established that the place of 
contract is where the last act essential to . . . completion was done . . . and that acceptance is deemed to be the last 
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also plainly misrepresent the agreement terms.14  [See Opp’n at 57-63.]  The Court should 

dismiss this action and permit the Plaintiffs to pursue arbitration.

IV. Conclusion

For the reasons articulated in the TDs’ opening MTD15 and for the reasons 

articulated herein, Plaintiffs’ action against the TDs must be dismissed in its entirety. 

Respectfully Submitted,

/s/ Andre D. Bouffard
Andre D. Bouffard, Esq.  
Downs Rachlin Martin PLLC 
199 Main Street 
P.O. Box 190 
Burlington, VT 05402-0190 
802.863.2375

Dated: December 9, 2015

and
Jay A. Dubow (PA No. 41741) 
Richard J. Zack (PA No. 77142) 
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth & Arch Streets
Philadelphia, PA  19103-2799
215.981.4000
Attorneys for the Tribal Defendants

                                                                                                                                                            
act in completion of a contract” (citations and internal quotation marks omitted)). Moreover, even if Plaintiffs can 
point to some contacts in Vermont (e.g., their residence in the state), §187 contemplates that, where contacts are 
evenly distributed, the court should apply the law that the parties selected. See R2K § 187 comment g (“The parties’ 
power to choose the applicable law is subject to least restriction in situations where the significant contacts are so 
widely dispersed that determination of the state of the applicable law without regard to the parties’ choice would 
present real difficulties.”).  In these circumstances, the Court should enforce the “justified expectations of the 
parties” by applying the loan agreement’s governing law clause to this dispute. Stamp Tech Inc. v. Lydall/Thermal 
Acoustical, Inc., 987 A.2d 292, 298 (Vt. 2009) (citing R2K 187 cmt. c); Mueller, 54 A.3d at 173.  

14 For example, Plaintiffs assert that Plain Green refused to waive tribal immunity.  [See Opp’n at 44.]  Plain Green, 
however, has waived its immunity for the limited purposes of arbitration under the loan agreements, consistent with 
C & L Enters. v. Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S. 411 (2001) (tribe waived immunity for 
purposes of arbitration by contracting to arbitration agreement).  The language in the agreement only makes explicit 
what should be obvious: the Tribe, an entity distinct from Plain Green, has not waived its immunity.  As another 
example, Plaintiffs claim that the arbitration agreement vests review of any award exclusively in tribal court.  [See 
Opp’n at 45.]  The plain language of the agreement disposes of this argument as well.  The agreement provides that 
the award “may be set aside by the tribal court upon judicial review, [see MTD, Ex. B,] indicating that a party may 
seek review in federal court, provided that the court could exercise subject matter jurisdiction over the proceeding.  

15 Plaintiffs have failed to counter the remaining grounds for dismissal raised in the TDs’ MTD.  For example, 
Plaintiffs oppose the TDs’ arguments regarding personal jurisdiction and failure to join an indispensable party by 
insisting that they have brought an official capacity lawsuit and, as such, the TDs are mere stand-ins for the Tribe 
and Plain Green.  [See Opp’n 30-41.]  But a fundamental requirement of an official capacity lawsuit is that the 
defendants sued in their official capacity are in control of the sovereign entity, see, e.g., Burlington N. & Santa Fe 
Ry. v. Vaughn, 509 F.3d 1085, 1093 (9th Cir. 2007) (declining to apply Ex parte Young to tribal official, as plaintiff 
failed to allege that the tribal official was “in any way responsible for enforcing the [allegedly unlawful] tax”), an 
allegation Plaintiffs have expressly disavowed.  [See Opp’n at 105-09; 114-16 (“Rees and Think Finance’s control is 
not mere speculation, but sworn fact”).] 
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