
IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 

 

 

CHEYENNE AND ARAPAHO TRIBES, ) 

       ) 

Plaintiff,   ) 

       ) 

v.       ) Case No.  5:15-CV-00262-D 

       ) 

LESLIE WANDRIE-HARJO,  et al.,  ) 

    ) 

Defendants.   ) 

 

DEFENDANT’S BRIEF IN OPPOSITION TO PLAINTIFF’S MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

COMES NOW Leslie Wandrie-Harjo (“Defendant”), responding to the Motion for 

Partial Summary Judgment (Doc. 35) filed by Plaintiff.   

Response to Plaintiff’s Summary of Argument 

Plaintiff’s Motion for Partial Summary Judgment should be denied.  This case and 

this Motion are a thinly veiled attempt to have this Court ignore the determinations of the 

legally constituted Tribal Supreme Court, the Arrow Court, and to have this Court 

recognize findings of an unlawfully constituted court and an unlawfully elected 

government.  This Court does not have the jurisdiction to make political decisions such as 

tribal governance determinations.  However, this Court does have the “jurisdiction under 

28 U.S.C. § 1331 and 5 U.S.C. § 706(2)(A) to grant declaratory and injunctive relief to 

Indians demanding that the BIA recognize a certain tribal government under the 

“arbitrary and capricious” standard of the Administrative Procedures Act (“APA”). 

Winnemucca Indian Colony v. U.S. ex rel Dept. of the Interior, 837 F.Supp.2d 1184, 1190 
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(D. Nev. 2011) (citing Goodface v. Grassrope, 708 F.2d 335, 337-38 (8
th

 Cir. 1983).  In 

the Winnemucca case, a federal judge determined that “in a federal interpleader action [to 

determine which faction] had the right to use a [tribal] bank account . . . a federal court 

must enforce tribal court orders under ordinary principles of comity.” Id. at 1187.   

[T]he Court need not address tribal law or political disputes directly in 

order to make these determinations, but need only give effect to the 

decisions the tribal courts have themselves made, which is quite different. . 

. .  The Court may, without wading into the merits of tribal law or political 

disputes, identify that a tribal court has ruled such-and-such and that the 

BIA must respect that ruling lest it abuse its discretion under the APA. 

 

Id. at 1193.  Defendant is asking this Court to do just that—to force the BIA to enforce 

the orders of the lawfully constituted Cheyenne and Arapaho Supreme Court, the Arrow 

Court.  Such relief is squarely within the jurisdiction of this Court, and will require the 

presence of the BIA to litigate. 

Plaintiff brings this motion after opposing joinder of the BIA, from which it 

unsuccessfully attempted to attain the funds at issue via their prior suit in the Court of 

Federal Claims—Cheyenne and Arapaho Tribes v. U.S., 1:12-CV-000357-PEC Doc. 1 

(Fed. Cl. 2012) (Exhibit 1). That case is now on stay and the Plaintiffs, purporting to be 

the Tribes, are now seeking the same funds by suing Defendant who, in her capacity as 

Interim Governor, sent a tribal Legislative Resolution to the BIA, which in turn deposited 

the funds into tribal accounts. 

Plaintiff is utilizing this Motion to make additional arguments to mischaracterize 

the Defendant’s Motion and Brief in Support of Joining a Required Party, the Secretary 

of Interior, as it was the party that deposited the funds at issue and failed to enforce the 
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Orders of the lawfully constituted Tribal Supreme Court and the Tribes Constitution in 

violation of the APA.   

The Secretary of Interior, through the BIA, had and continues to have the legal 

obligation to respect the Tribes' decision as to who serves on its Supreme Court, and 

under the Tribes' BIA-approved Constitution, the entity that decides all final questions of 

Constitutional law and interpretation, is the Cheyenne and Arapaho Supreme Court.  The 

Tribes' official Supreme Court (as recognized by the BIA at the time—the BIA having 

never questioned the legitimacy of the "Arrow Supreme Court" up to that time) 

specifically ruled on the question of the effect of the court house "takeover" in a 

comprehensive, unanimous decision.  

On August 12, 2010, the Arrow Court—whose power was undisputed at the 

time—admonished Governor Boswell and ordered that “as a matter of tribal 

constitutional interpretation that if Governor Janice Prairie Chief-Boswell does not fully 

and immediately comply with and enforce this Order, she will have breached her sworn 

oath of office, and forfeited any claim to be exercising ‘the Executive power of the 

Tribes.’” In re: The Judicial Branch of the Cheyenne and Arapaho Government, No. SC-

AD-2010-07 at 1 (Chey. & Arap. S.Ct. Aug 12, 2010) (Exhibit 3).   On December 27-28, 

2010, Governor Boswell performed another court house takeover, thereby triggering the 

August 12
th

 Arrow Court Order, terminating her executive power, and nullifying any of 

her unlawful judicial nominations.  The fact that the BIA has refused to honor that 

Supreme Court Order does not negate its legitimacy or effectiveness.  (The IBIA has not 

ruled one way or the other on the legitimacy of the Arrow Supreme Court, rather the 
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decision simply stated that the BIA Superintendent should not have made such a decision 

without offering reasoning.  See 59 IBIA 1, 14 (Doc. 26, ex. 8)).   

The fact that Mr. Hamilton has continued to ignore the Cheyenne Arapaho 

Supreme Court's orders—by appointing his own “justices” to a faux "Supreme Court” 

and by appointing individuals to the Tribes' Election Commission which is 

constitutionally required to include only elected officials—does not then legitimize the 

initial unlawful act involving the court house “takeover.”  Unlawful seizure of power 

cannot be legitimized ex post facto.  Under the Tribes' Federally-approved Constitution, 

the rule of law prevails; the Constitution is the “supreme law,” and the Tribes' Supreme 

Court is vested with the final authority to decided Constitutional questions.  By approving 

the Tribes' Constitution, the BIA agreed to honor and enforce the Tribes' system of 

government.   

Since the BIA is duty bound under its trust relationship to uphold the Tribes’ 

Constitution and to respect the Tribes' sovereignty and inherent right to self-

determination, the Federal Court should require the BIA to honor and enforce the well-

reasoned and thoroughly-documented opinions of the Tribes' Supreme Court, i.e., the 

Arrow Court.   

In the alternative, the BIA should require that the Tribes hold a Constitutionally 

sanctioned election with duly elected commissioners so that it can recognize the lawfully 

elected leadership of the Tribes.  Therefore, this Court should join the Secretary of 

Interior for the purpose of enjoining the BIA from having a government to government 

relationship with and unlawfully elected tribal government. 
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Statement of Material Facts subject to Genuine Disputes 

Defendant has genuine disputes regarding four (4) of the assertions of material 

facts stated by Plaintiff.  Those disputed facts along with references to the portion of the 

record upon with the opposing party relies and references to attached exhibits are listed 

below: 

 

1. Defendant does not dispute that prior to their deposit in the bank account at the 

Citizens Bank of Ada, the funds at issue were held by the United States in the Trust 

Accounts.  This fact supports our motion to join the Secretary of the Interior, as the BIA 

was the entity holding the funds in trust, and the entity that actually transferred the funds. 

 

2. There is a genuine dispute as to whether “the Supreme Court of the Cheyenne and 

Arapaho Tribes entered a series of orders that ultimately held Eddie Hamilton was the 

duly the elected governor of the Tribes.” (Doc. 35, p.2).  The lawfully constituted 

Cheyenne and Arapaho Supreme Court, the Arrow Court, held that Eddie Hamilton was 

not elected governor and the court to which the Plaintiffs refer, the Webber court, is not 

lawfully constituted.  See In Re: IBIA Decision of July 10, 2014, and the Identity of the 

Lawfully Serving Tribal Officers, No. SC-AD-2014-02 at 8 (Chey. & Arap. S.Ct. Aug. 

19, 2014) (Exhibit 4). 

Further, the Tribes’ General Council Resolution  #100414ATC-004 (Exhibit 5) 

disavowed Richard Goralewicz and resolved that the Tribes would consider “any and all 

cases brought before Richard Goralewicz in his unlawful role as Cheyenne & Arapaho 
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Supreme Court Justice to have no valid legal standing.” See also, 59 IBIA 1, 12 n. 18 

(stating that Richard Goralewicz was a member of the Webber court that ruled Hamilton 

was Governor) (Doc. 26, ex. 8). 

  

3. There is a genuine dispute regarding Plaintiff’s assertion that on October 3, 2014, 

the Legislature of the Cheyenne and Arapaho Tribes passed Drawdown Resolution #1 

authorizing Hamilton to withdraw funds from the Trust Accounts (Doc. 35, p. 3).  

Defendant disputes the legitimacy of the current Cheyenne and Arapaho legislative 

branch, i.e., the Fifth Legislature.   The group purporting to be the Fifth Legislature, 

which passed the drawdown resolution for Hamilton, is comprised of Bruce Whiteman, 

Alan Fletcher, Cheevers Heap of Birds, Kyle Orange, Eugene Mosqueda, Christine 

Morton, Patrick Spottedwolf, and Winslow Sankey.  At least four of these people 

(Whiteman, Heap of Birds, Spottedwolf, and Sankey) are unlawfully seated legislators 

who were proclaimed elected by the unlawfully constituted Boswell “election 

commission” during the fall of 2011, making their appointments legally null (Exhibit 4, 

p.5, n.14).  The other four purported members of the Fifth Legislature, whose terms of 

office began more recently, could only have been proclaimed elected by the unlawfully 

constituted Boswell “election commission,” making their legislative appointments null as 

well.  The issue of the current Legislature’s legitimacy can only be resolved by the 

lawfully constituted Cheyenne and Arapaho Supreme Court, the Arrow Court. 
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4. There is a genuine dispute regarding Plaintiff’s assertion that on November 28, 

2014, the Legislature of the Cheyenne and Arapaho Tribes passed Drawdown Resolution 

#2 authorizing Hamilton to withdraw funds from the Trust Accounts (Doc. 35, p. 3-4).  

As described in the preceding paragraph, Defendant disputes the legitimacy of the 

purported Fifth Legislature, which passed Drawdown Resolutions #1 and #2.  

 

5. Plaintiff asserts that “on May 15, 2015, the Concho Agency, Bureau of Indian 

Affairs, approved Governor Hamilton’s drawdown request from the Trust Accounts.” 

(Doc. 35, p. 4).  While Defendant does not dispute such a letter may exist, there is a 

genuine dispute as to the legality of the BIA’s conduct, which is the basis of Defendant’s 

proposed joinder of the BIA through the Secretary of the Interior, Sally Jewell.  By 

approving that drawdown request, the BIA acted arbitrarily and capriciously by failing to 

recognize and enforce the orders of the properly constituted Cheyenne and Arapaho 

Supreme Court, the Arrow Court. 

Plaintiff makes this assertion in an attempt to establish that the BIA is recognizing 

Mr. Hamilton as the Tribal Governor.  However, the BIA has only recognized Mr. 

Hamilton for the limited purpose of transmitting funds to the Tribes.  Such an action does 

not equate to formal or official recognition that such a leader is legitimate or duly elected, 

since those decisions are left to the Tribes, and not the BIA.  In our case, the Tribes’ 

lawfully constituted Supreme Court, the Arrow Court, has already decided this issue, and 

the BIA’s “recognition” of Mr. Hamilton for funding purposes does not and cannot 

negate the Tribal Court’s decision. 
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CONCLUSION 

 Plaintiffs’ Motion for Partial Summary Judgment should be denied as there are 

multiple genuine disputes as to material facts of the case.  This Court should not fall for 

the Plaintiffs’ attempts to have it determine that the Plaintiffs are the lawfully constituted 

government as this Court does not have the jurisdiction to make these findings in the 

manner requested by Plaintiffs.  This Court does have the power, as illustrated by the 

Winnemucca case, to join the Secretary of Interior and require the BIA to comply with 

the APA in its dealings with the Tribes, and can do so without impeding on tribal law or 

making improper political decisions. 

 WHEREFORE, the Defendant, Leslie-Wandrie Harjo, asks the Court to deny the 

Plaintiffs’ Motion for Partial Summary Judgment. 

 

RESPECTFULLY SUBMITTED,  

DATED:   August 5, 2015 

____s/ Jon Velie_____ 

Jon Velie 

OBA #15106 

Attorney for Defendant 

Velie Law Firm, PLLC 

401 E. Main, Ste. 310 

Norman, OK 73069 

Phone: 405.310.4333 

Facsimile: 405.310.4334 

jon@velielaw.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 5, 2015, I filed the attached document with the 

Clerk of Court.  Based on the records currently on file in this case, the Clerk of Court will 

transmit a Notice of Electronic Filing to those registered participants of the Electronic 

Case Filing System. 

 

 

     ____s/ Jon Velie_____ 

Jon Velie 

OBA #15106 

Attorney for Defendant 

Velie Law Firm, PLLC 

401 E. Main, Ste. 310 

Norman, OK 73069 

Phone: 405.310.4333 

Facsimile: 405.310.4334 

jon@velielaw.com 
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