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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
1. CHEYENNE AND ARAPAHO TRIBES, 
 
  Plaintiff, 
 
v. 
 
1. LESLIE WANDRIE-HARJO, an 
individual; 
2. CITIZENS BANK OF ADA; 
3. JANICE BOSWELL, an individual, 
 
  Defendants. 

 
 
 
 
CASE NO. 5:15-CV-00-262-D 

 
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

AND BRIEF IN SUPPORT 

Plaintiff Cheyenne and Arapaho Tribes ("Tribes"), pursuant to Rule 56 of the 

Federal Rules of Civil Procedure, hereby move for partial summary judgment as to 

entitlement to and disbursement of certain Funds that have been deposited with the Court 

pursuant to its Order of June 26, 2015 (Dkt 30) ("Interpleader Order"), and requests that 

the Court enter judgment in its favor and against Defendant Leslie Harjo ("Defendant" or 

"Harjo") on this issue.  In support of this Motion, Tribes submit the following Brief in 

Support. 

SUMMARY OF ARGUMENT 

For purposes of this Motion, the issues are very simple, and the key facts cannot 

be disputed.  The Tribes filed suit to recover Funds Defendant wrongfully misdirected 

from the Tribes and their members.  These are tribal funds over which Defendant has 

unlawfully exercised individual control.  The Tribes’ Legislature and the United States 
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recognize the current tribal administration as the appropriate party to draw down and 

administer funds from the Trust Accounts. There is no leadership dispute, and 

Defendants' assertions to the contrary are baseless.1 

Not that they merit any consideration, but this is not the appropriate forum for 

Defendant to raise her spurious claims regarding the Tribes' leadership.  The Tribes' 

Supreme Court has resolved who the Tribes' members elected to office, and this 

resolution is binding on both the United States and this court.  The United States has 

accepted this resolution and expressly acknowledged the duly elected leadership’s 

drawdown and administrative authority.  These facts cannot be reasonably disputed, and 

as a result the Tribes are entitled to summary judgment as a matter of law as to their 

possession of the Funds. 

 

TERMINOLOGY 

The Tribes will use the following additional defined terms: 

"Funds" shall mean the "Embezzled Funds" as alleged in the First Amended 

Complaint. 

"Drawdown Resolution" shall mean, collectively, two separate resolutions passed 

by the Cheyenne and Arapaho Legislature authorizing Governor Hamilton to withdraw 

funds from the Trust Accounts: 

RESOLUTION NO. 5L-SS-2014-003-004:  A RESOLUTION TO AUTHORIZE 
WITHDRAWAL OF TRUST FUNDS LOCATED IN TRIBAL PROCEEDS OF 

                                                 
1 Even if the Tribes’ leadership were disputed, Defendant has not articulated a basis for her authority to withhold the 
Funds from the Tribes.  Defendant is not the United States.  Defendant’s misrepresentations do not form a legal 
basis upon which to deny the Tribes access to the Funds or oppose this summary judgment motion. 
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LABOR ACCOUNTS PL 7370700 & PL7210708 DERIVED FROM OIL & 
GAS, BONUS, AND FARMING & GRAZING REVENUES, approved 
October 3, 2014 ("Drawdown Resolution #1"). 

RESOLUTION NO. 5L-SS-2014-1128-002:  A RESOLUTION TO AUTHORIZE 
GOVERNOR HAMILTON TO DRAWDOWN TRUST FUNDS LOCATED IN 
TRIBAL PROCEEDS OF LABOR ACCOUNTS PL 7370700 & PL7210708 
DERIVED FROM OIL & GAS, BONUS, AND FARMING & GRAZING 
REVENUES, approved November 28, 2014 ("Drawdown Resolution #2). 

"Bank Account" shall mean the account at Citizens Bank of Ada. 

"Trust Accounts" means Proceeds of Labor accounts PL 7370700 and PL 7210708, 

held by the United States for the benefit of the Tribes. 

 

STATEMENT OF UNDISPUTED FACTS 

Attached hereto as Exhibit A is the Affidavit of Debra Endecott, in which she 

attests to the accuracy of the following statements. 

1. Prior to their deposit in the Bank Account, the Funds were held by the 

United States in the Trust Accounts. 

2. From December 17, 2013, through January 17, 2014, the Supreme Court of 

the Cheyenne and Arapaho Tribes entered a series of orders that ultimately held Eddie 

Hamilton was the duly elected governor of the Tribes. 

3. On October 3, 2014, the Legislature2 of the Cheyenne and Arapaho Tribes 

passed Drawdown Resolution #1 authorizing the Governor to withdraw funds from the 

Trust Accounts for the purpose of making per capita payments. 

4. On November 28, 2014, the Legislature of the Cheyenne and Arapaho 

                                                 
2 Although Defendant claims the Tribes' Executive and Judicial branches are illegitimate, she does not question the 
Legislative Branch's legitimacy. 
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Tribes passed Drawdown Resolution #2 specifically authorizing Governor Hamilton to 

withdraw funds from the Trust Accounts for the purpose of making per capita payments. 

5. On May 15, 2015, the Concho Agency, Bureau of Indian Affairs, approved 

Governor Hamilton's drawdown request from the Trust Accounts. 

 

SUPPORTING EVIDENCE 

 Attached hereto as Exhibit A is the Affidavit of Debra Endecott, in which she 

affirms that Exhibits A.1 through A.4, respectively, are true and correct copies of the 

following: 

a. Letter from Concho Agency to Governor Hamilton dated May 15, 2015, 

approving drawdown of trust funds located in the Trust Accounts. 

b. Letter from Governor Hamilton to Concho Agency dated November 19, 

2014, requesting drawdown of funds located in the Trust Accounts, with a 

copy of Drawdown Resolution #1. 

c. Drawdown Resolution #2. 

d. Cheyenne and Arapaho Supreme Court Order ("Executive Summary") 

entered December 23, 2013, Case Nos. SC-2013-03, SC-2013-06 and SC-

2013-08. 

  

STANDARD OF REVIEW 

Summary judgment is appropriate "if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there 
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is no genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law."  Fed. R. Civ. P. 56(c).  When applying this standard, a court 

must view the evidence, and draw reasonable inferences therefrom, in the light most 

favorable to the non-moving party.  See Byers v. City of Albuquerque, 150 F.3d 1271, 

1274 (10th Cir. 1998). 

Although the movant must show the absence of a genuine issue of material fact, he 

or she need not negate the non-movant's claim.  See, e.g., Jenkins v. Wood, 81 F.3d 988, 

990 (10th Cir. 1996).  Once the movant carries this burden, the non-movant cannot rest 

upon his or her pleadings, but "must bring forward specific facts showing a genuine issue 

for trial as to those dispositive matters for which [he or she] carries the burden of proof." 

Id.  "The mere existence of a scintilla of evidence in support of the non-movant's position 

is insufficient to create a dispute of fact that is 'genuine'; an issue of material fact is 

genuine only if the non-movant presents facts such that a reasonable jury could find in 

favor of the non-movant."  Lawmaster v. Ward, 125 F.3d 1341, 1347 (10th Cir. 1997).  

The moving party need not affirmatively negate the non-movant's claim in order to obtain 

summary judgment.  Celotex Corp. v. Catrett, 477 U.S. 317, 322–23, 106 S.Ct. 2548, 

2551–52, 91 L.Ed.2d 265 (1986).  Instead, the movant only bears the initial burden of 

"showing’— that is, pointing out to the district court — that there is an absence of 

evidence to support the non-moving party's case."  Id. at 325, 106 S.Ct. at 2554. 

 

PLAINTIFF IS ENTITLED TO THE FUNDS; DEFENDANT IS NOT 

 Defendant does not dispute that the Funds belong to the Tribes.  Her only dispute 
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is whether the current government – and Governor Hamilton in particular – may properly 

act on behalf of the Tribes.  Defendant has overloaded this case file, basing her arguments 

on a non-existent controversy.  Contrary to Defendant's best efforts to portray the Tribes 

as leaderless, rudderless and without a functional relationship with the federal 

government, the current administration is carrying out all the responsibilities of tribal 

governance – including administering funds from the same Trust Accounts from which 

Defendant unlawfully withdrew the Funds. 

 As is clear from Exhibits A.1-A.3, the Tribes are currently operating under the 

leadership of an accepted Governor.  As shown in Exhibit A.2 Governor Hamilton signed 

Drawdown Resolution #1 into law after it was passed by the Legislature.  As is shown in 

Exhibit A.3 (Drawdown Resolution #2), the Tribes' Legislature explicitly recognized that 

Eddie Hamilton is the Tribes' Governor ("… the Legislature authorizes Governor 

Hamilton to process and execute any and all documents necessary to effectuate the intent 

of this bill."), and it was this resolution the BIA used as the basis for approving the 

Tribes' request for a drawdown of funds.3  As is clear from Exhibit A.1, the Bureau of 

Indian Affairs accepts Hamilton as the Governor ("Dear Governor Hamilton … This will 

acknowledge receipt of your letter …").  These exhibits also make clear that the Tribes, 

through Governor Hamilton, are entitled to receive the funds held for the Tribes' benefit 

by the United States in their Trust Accounts. 

 Aside from recognition by the Tribes' Legislature, Governor Hamilton's election 

                                                 
3 The Legislature passed Drawdown Resolution #2 prospectively, anticipating the BIA might require a drawdown 
resolution to specifically identify the Governor.  The BIA approved the drawdown based on this later resolution. 
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has been unambiguously affirmed by the Tribes' Supreme Court (Exhibit A.4). 

Therefore, pursuant to the Constitution of the Cheyenne and 
Arapaho Tribes the third duly elected Governor of the 
Cheyenne and Arapaho Tribes is Rollin "Eddie" Hamilton and 
the Lieutenant Governor is Cornell Sankey.  The term of the 
third Governor begins January 1, 2014 and expires December 
31, 2017. 

 The Funds that are the subject of this lawsuit came from the same Trust Accounts 

from which the Tribes withdrew funds in May of this year – with the authorization of the 

United States, at Governor Hamilton's request and pursuant to tribal legislation, i.e., the 

Drawdown Resolution. 

 This Court's inquiry into this matter need go no further than this question:  Are the 

Funds the Tribes' money?  The answer to this question is an undisputed "YES," and the 

Court should immediately release the Funds to the Tribes.  Everything else raised by 

Defendant is both irrelevant and beyond this Court's jurisdiction.  Therefore, to the extent 

Defendant has raised anything that appears to be a disputed material fact, those matters 

are non-justiciable in this Court and must not stand in the way of the Tribes' immediately 

possessing the Funds. 

 

TRIBAL GOVERNANCE ISSUES CANNOT BE DECIDED BY THIS COURT 

While it is true a dispute arose regarding the Tribes' leadership and court system in 

2011, these disputes have been resolved internally.  See Exhibits A.1-A.4.  The Tribes do 

not seek or require from this Court a resolution of an internal leadership dispute 

because none exists.  The Tribes merely ask that this Court enter the necessary orders to 

Case 5:15-cv-00262-D   Document 35   Filed 07/15/15   Page 7 of 13



 

Page 8 of 13 

restore to them nearly $800,000 that Defendant has wrongfully sequestered from the 

Tribes.  Defendant has not asserted that the Funds don't belong to the Tribes, yet she 

refuses to agree that the Tribes should possess what belongs to them. 

1. Defendant agrees that this Court lacks jurisdiction to decide an internal tribal 

leadership dispute.  See DEFENDANT HARJO'S REPLY TO PLAINTIFF'S 

OBJECTION TO JOIN SALLY JEWELL IN HER OFFICIAL CAPACITY AS 

SECRETARY OF THE INTERIOR (Dkt 29) ("Joinder Reply") at 2 and 6.  (Yet, in 

a stunning feat of circular reasoning, she wants this Court to order the United 

States to enforce the orders of a group masquerading as the Tribes' Supreme 

Court – a group the IBIA determined had been unlawfully recognized.  See 

Joinder Reply at 8.  In case there is any doubt, the Court also lacks the 

jurisdiction to order this relief for the same reasons the Court lacks jurisdiction 

to decide a leadership dispute.) 

2. Defendant admits the Funds belong to the Tribes.  See DEFENDANT’S ANSWER 

TO PLAINTIFF’S FIRST AMENDED COMPLAINT AND JOINDER OF A 

REQUIRED PARTY TO CROSSCLAIM (Dkt 25) ("Answer") at Paragraphs 18-

20; MOTION AND BRIEF IN SUPPORT OF JOINING A REQUIRED PARTY 

("Joinder Motion") (Dkt 26) at Page 5. 

3. Defendant expressly rejects any claim to be in a current tribal leadership 

position.  See Answer at Paragraph 28; Joinder Motion at Page 8, Paragraph q. 

Nevertheless, in the Joinder Reply at 5, Defendant argues that it is unclear "to 

which party the Funds should be released."  There are no other parties claiming an 
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interest in the Funds.  The Tribes' sole interest in the Funds is unchallenged.  Harjo 

herself claims no personal interest in the Funds but seeks to revisit old battles and 

vindicate actions she took when she pretended to be the Tribes' governor and thereby 

avoid liability for her misdeeds. 

In the exercise of its trust relationship with Indians, the federal government "must 

ensure that it is dealing with a duly constituted government that represents the tribe as a 

whole." California Valley Miwok Tribe v. Jewell, 5 F.Supp.3d 86, 97 (D.D.C. 2013).  This 

does not mean, however, that federal law determines what is the "duly constituted 

government."  The long established principle is that "[t]ribal election disputes, like tribal 

elections, are key facets of internal tribal governance and are governed by tribal 

constitutions, statutes, or regulations."  Felix Cohen, Cohen's Handbook of Federal 

Indian Law § 4.06[1][b][i] (5th ed. 2005); see also, In re: Sac & Fox Tribe of the 

Mississippi in Iowa/Meskwaki Casino Litig., 340 F.3d 749, 763-764 (8th Cir. 2003).  

Because tribal governance disputes are controlled by tribal law, they fall within the 

exclusive jurisdiction of tribal institutions.  Id.  Once the dispute is resolved through 

internal tribal mechanisms, the federal government must accept the tribal leadership 

embraced by the tribe itself.  Id.  This is precisely what occurred in this case – the United 

States recognized Governor Hamilton for the purpose of drawing down funds from the 

Trust Accounts. 

The relief Defendant seeks is broad and poorly defined, but would appear to take 

the form of an order directing the United States to turn back time by four years, undoing 

elections, undoing the term expirations of various appointed tribal officials, reversing 
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various appointments, and generally upending the last few years of the Tribes' 

governmental continuity.  This relief is unavailable to the Defendant and should not 

delay the Tribes' possession of their Funds. 

Indian tribes have a right to self-government, and the Federal 
Government encourages tribes to exercise that right.  
Consequently, while the Department may be required by 
statute or tribal law to act in intratribal matters, it should act 
so as to avoid any unnecessary interference with a tribe's right 
to self-government.  Plaintiffs have not cited, and we have not 
found, any federal statute or any provision of Cherokee law 
that requires the Department to intervene in a Cherokee 
election dispute.  Rather, the Cherokee Nation provides a 
tribal forum for resolving such disputes.  Consequently, the 
Department has no authority to take action contrary to 
the tribal resolution of such disputes.  In the present case, 
the Department does not have authority to invalidate the 
Cherokee election, and the courts have no authority to 
order the Department to grant such relief. 

Wheeler v. U.S. Dep't of the Interior, Bureau of Indian Affairs, 811 F.2d 549, 552–53 

(10th Cir. 1987) (emphasis added); Cohen § 4.06[1][b][ii]. 

The allegations in this case all relate to the conduct of a 
tribal election.  The right to conduct an election without 
federal interference is essential to the exercise of the right 
to self-government.  Although appellants have couched this 
appeal in terms of alleged violations of their rights by 
individuals instead of by the tribal organization, the interest in 
preserving the inherent right of self-government in Indian 
tribes is equally strong. 

Wheeler v. Swimmer, 835 F.2d 259, 262 (10th Cir. 1987) (emphasis added); see also 

Motah v. United States, 402 F.2d 1, 2 (10th Cir. 1968) ("The district court properly 

dismissed the action for lack of jurisdiction of both person and subject matter.  The action 

stems from an internal controversy among Indians over tribal government, a subject not 
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within the jurisdiction of the court as a federal question."). 

Defendant's only objection to the delivery of the Funds to the Tribes centers on 

questions of the Tribes' internal government affairs.  But these are not questions this 

Court can answer – particularly when the Tribes' own judiciary has resolved any 

questions to the satisfaction of the Tribes' Legislature and the United States. 

This Court should not allow itself to be used by Defendant as yet another 

mechanism to defraud the Cheyenne and Arapaho people and deprive them of the Funds 

that are rightfully theirs. 

 

CONCLUSION 

No material fact is in dispute, and the evidence before the Court supports the 

Tribes’ right to possess the Funds. 

1. The Funds belong to the Tribes. 

2. The Tribes' Supreme Court has determined that Governor Hamilton is 

the Tribes' duly elected governor. 

3. The Tribes' Legislature has authorized Governor Hamilton to withdraw 

funds from the Trust Accounts – the same Trust Accounts from which 

the Funds at issue were derived. 

4. The United States has recognized Governor Hamilton as the proper 

party to request, receive and administer funds from the Trust Accounts. 

The Tribes are, therefore, entitled to partial summary judgment as a matter of law insofar 

as the Tribes are seeking immediate possession of the Funds from the Trust Accounts. 
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WHEREFORE, the Cheyenne and Arapaho Tribes ask the Court to enter an order 

granting the Tribes partial summary judgment as to its claim of entitlement to the Funds 

and to immediately release the Funds to the Tribes.  The Tribes further request that the 

effectiveness of judgment in its favor not be stayed and for all additional relief to which 

the Tribes are entitled. 

 

July 15, 2015 Respectfully submitted, 
 
HOBBS, STRAUS, DEAN & WALKER 
 
/s/ Michael D. McMahan    
William R. Norman, OBA #14919 
wnorman@hobbsstraus.com 
Michael D. McMahan, OBA #17317 
mmcmahan@hobbsstraus.com 
Michael S. Carter, OBA #31961 
mcarter@hobbsstraus.com 
101 Park Ave. Suite 700 
Oklahoma City, OK 73102 
Phone: (405) 602-9425 
Fax: (405) 602-9426 
 
ATTORNEYS FOR PLAINTIFF 
CHEYENNE AND ARAPAHO TRIBES 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 15, 2015, a true and correct copy of the above and foregoing 
was served on the following via the Court's ECF system at their registered email 
addresses: 
 
John N Goodman 
john@johngoodmanlaw.com 
JOHN N. GOODMAN, P.C. 
301 N. Harvey, Suite 210 
Oklahoma City, OK 73102 

Jonathan T Velie 
jon@velielaw.com 
VELIE LAW FIRM, PLLC 
401 W Main Street, Suite 300 
Norman, Oklahoma 73069 

 

       /s/ Michael D. McMahan    
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