
IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

 
 
CHEYENNE AND ARAPAHO TRIBES, ) 
       ) 

Plaintiff,   ) 
       ) 
v.       ) Case No.  5:15-cv-00262-D 
       ) 
LESLIE WANDRIE-HARJO,  et al.,  ) 

    ) 
Defendants.   ) 

________________________________________________________________________ 
 

DEFENDANT HARJO’S REPLY TO PLAINTIFF’S OBJECTION TO JOIN 
SALLY JEWELL IN HER OFFICIAL CAPACITY AS SECRETARY OF THE 

INTERIOR 
 

Defendant Leslie Wandrie-Harjo (“Defendant”) hereby replies to the OBJECTION 

(Doc. 27) filed by Plaintiff Cheyenne and Arapaho Tribes (“Plaintiff” or “Tribes”) in 

response to Defendant’s MOTION AND BRIEF IN SUPPORT OF JOINING A 

REQUIRED PARTY (Doc. 26) (“Motion”) as follows: 

SUMMARY OF ARGUMENT 

Plaintiff objects to Defendant’s Motion for the joinder of Sally Jewell in her 

official capacity as Secretary of the Interior (“Secretary”).  Plaintiff’s objection claims 

that the proposed joinder falls short of the requirements of Fed. R. Civ. P. 19 (“Rule 19”) 

because: (1) no interest of the U.S. will be impaired in the absence of the Secretary, (2) 

joinder of the Secretary will not be feasible due to her sovereign immunity as a federal 

official, and (3) complete relief will be available in the absence of the Secretary.  As will 
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be explained in this reply, none of these assertions are correct and Rule 19 joinder is the 

necessary procedural route for the litigation of this case.   

Plaintiff also asserts that this Court cannot decide issues of tribal governance.  

Defendant does not contest this fact and is not asking this Court to decide an issue of 

tribal governance, but only asks the Court to join the Secretary and force her and the 

Bureau of Indian Affairs (“BIA”) to recognize the tribal leadership decisions already 

decided by the Tribes’ duly constituted Supreme Court, the Arrow Court. 

 
RULE 19 JOINDER IS PROCEDURALLY PROPER 

 Contrary to Plaintiff’s claims, the joinder of Sally Jewell in her official capacity as 

Secretary of the Interior will be proper because: (1) a significant interest of the U.S. will 

be impaired in her absence, (2) joinder is feasible and proper despite sovereign immunity, 

and (3) complete relief is NOT available without the joinder of the Secretary.   

 
A Significant Interest of the United States Will Be Impaired 

Plaintiff claims that no interest of the United States will be impaired should this 

matter proceed in the absence of federal officials because no such interest exists.  This 

assertion is incorrect as the Secretary, who is in charge of the Bureau of Indian Affairs 

(“BIA”), is duty-bound to protect all interests of the Tribes.   

“The Secretary of the Interior is charged not only with the duty to protect the 
rights of the tribe, but also the rights of individual members.  And the duty to 
protect these rights is the same whether the infringement is by non-members or by 
members of the tribe.” In addition, the “BIA has a strict and heavy burden to 
administer funds to be distributed to Indians consistent with the highest fiduciary 
standards.”  
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Seminole Nation v. Norton, 223 F.Supp.2d 122, 137 (D.D.C. 2002)(emphasis 

added)(quoting Milam v. U.S. Dep’t of the Int., 10 ILR 3013, 3017 (D.D.C. 1982)) .  This 

fiduciary duty, to the individual members and to the Tribes as a whole, is a significant 

interest of the Secretary, and her ability to perform that duty would be impaired without 

her presence in this litigation. 

An additional and related interest of the Secretary in this matter is her own liability 

for the reasons discussed in Defendant’s Motion.  These include violations of the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 702, for acting arbitrarily and 

capriciously in failing to follow and enforce the decisions of the duly constituted 

Cheyenne & Arapaho Supreme Court (“Arrow Court”), thereby allowing the Tribes to 

fall into a governance dispute, and by depositing tribal funds without recognizing the 

proper tribal leadership.  Without resolution of these issues, the Secretary could be liable 

of breaching her fiduciary duty towards the Tribes.  Her interest in resolving these issues 

will be greatly impaired if she is absent from this litigation. 

 
Joinder is Feasible and Proper Despite Sovereign Immunity 

Plaintiff claims that the joinder of the Secretary will be barred by the United 

States’ sovereign immunity.  Plaintiff’s claim is incorrect as it ignores the long-

recognized doctrine of Ex Parte Young, 209 U.S. 123 (1908), which permits suits against 

government officials.  In determining whether Ex Parte Young avoids a sovereign 

immunity bar to suit, a court need only conduct a straightforward inquiry into whether the 

complaint “alleges an ongoing violation of federal law and seeks relief properly 
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characterized as prospective.” Verizon Md. Inc. v. Pub. Serv. Comm’n, 535 U.S. 635, 645 

(2002).   

Defendant alleges in her ANSWER TO AMENDED COMPLAINT (Doc. 25) that 

the Secretary violated the APA, a federal statute, and continues to do so by acting 

arbitrarily and capriciously in failing to follow and enforce the decisions of the duly 

constituted Arrow Court, thereby allowing the Tribes to fall into a governance dispute, 

and by depositing tribal funds without recognizing the proper tribal leadership.  

Defendant requests injunctive relief that would enjoin the Secretary and the BIA from 

further violating the APA. Plaintiff’s statement that Defendant is trying to “re-litigate 

matters already heard by the Interior Board of Indian Appeals [(“IBIA”)]” lacks merit.  

Defendant is not claiming to be the current governor of the Tribes, as in the IBIA appeals 

referenced in Plaintiff’s objection, but that her actions while Governor were not in 

violation of the law, as alleged by those purporting to be the Tribes.  Rather, the BIA’s 

actions, under the charge of the Secretary, were and continue to be violations of the APA.  

The Ex Parte Young doctrine avoids the sovereign immunity bar to suit because 

Defendant’s claims against the Secretary allege an ongoing violation of a federal statute 

by the BIA and seeks prospective injunctive relief enjoining the Secretary and the BIA 

from violating the APA. 

  
Complete Relief is NOT Available Without the Joinder of the Secretary 

Plaintiff claims that the presence of the Secretary is not required for complete 

relief to be available to all parties.  This claim is based on the flawed premise that none of 
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the claims against Defendant, relating to funds originally held in federally-controlled trust 

accounts, require the presence of federal officials for litigation.  This claim is incorrect.  

Though the relief requested by Plaintiff would still be available in the absence of the 

Secretary, such is not the case for Defendant.   

Defendant has been accused of wrongfully obtaining tribal funds.  This is factually 

incorrect as she sent a tribal ordinance to the BIA, which itself deposited the funds at 

issue into the bank account.  Defendant must join the Secretary in a crossclaim in order to 

demonstrate that her own actions as Governor of the Tribes were not unlawful and the 

funds were not wrongfully obtained, but rather the BIA, which actually transferred the 

funds at issue, acted arbitrarily and capriciously by failing to follow and enforce the 

decisions of the duly constituted Arrow Court, thereby allowing the Tribes to fall into a 

governance dispute, and by depositing tribal funds without recognizing the proper tribal 

leadership. This is an unresolved issue, the resolution of which requires that the Secretary 

be joined as a party to this litigation.  It is a necessary step to join the Secretary and order 

her and the BIA to follow the Tribes’ Constitution as interpreted by the duly constituted 

Cheyenne & Arapaho Supreme Court, the Arrow Court.  All of these issues must be 

resolved before it can be determined whether Defendant improperly obtained the tribal 

funds, or to which party the funds should be released.  As such, complete relief is not 

available to all parties in the absence of the Secretary. 

Defendant has shown that the Secretary’s presence in this litigation is necessary 

for complete relief to be available to all parties, that a significant U.S. interest will be 

impaired in the absence of the Secretary, and that joinder is feasible despite sovereign 

 5 

Case 5:15-cv-00262-D   Document 29   Filed 06/24/15   Page 5 of 10



immunity.  Therefore, the addition of Secretary Jewell in her official capacity as 

Secretary of the Interior is procedurally proper under Rule 19. 

 

TRIBAL GOVERNANCE ISSUE HAS ALREADY BEEN DECIDED BY TRIBAL 
SUPREME COURT 

 Plaintiff asserts that tribal governance issues cannot be decided by this Court.  

Defendant does not contest this and is not asking the Court to decide who is governing 

the Tribe.  Rather, Defendant asks this Court to force the Secretary and the BIA to 

recognize the proper tribal court and leadership as determined by the duly constituted 

Cheyenne & Arapaho Supreme Court.  In the exercise of its trust relationship with Indian 

Tribes, the federal government “must ensure that it is dealing with a duly constituted 

government that represents the tribe as a whole.”  California Valley Miwok Tribe v. 

Jewell, 5 F.Supp.3d 86, 97 (D.D.C. 2013) (emphasis added).  In the case at bar, the duly 

constituted tribal court is the Arrow Court, which resolved the leadership dispute with a 

series of court orders that rejected judicial nominees improperly appointed by then-

Governor Boswell and reiterated that no would-be Judge or Justice may validly claim a 

judicial office without Tribal Supreme Court approval and without having been sworn in 

by a designated Tribal Supreme Court Justice. In Re: IBIA Decision of July 10, 2014, and 

the Identity of the Lawfully Serving Tribal Officers, SC-AD-2014-02 at 10 (C&A 

Supreme Ct. 2014) (Exhibit 1). These orders were entered “at a time when, without 

dispute, [the Arrow Court] constituted the Tribe’s Supreme Court.” Id. (Exhibit 1).  Had 

these orders been followed and enforced by the Secretary, the BIA, and those purporting 
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to be the Tribes, then a leadership dispute would not have occurred.  However, Boswell’s 

unconstitutional displacement of the tribal judiciary went unchecked by the BIA, and was 

soon followed by the usurpation of the whole tribal government by an improperly 

empowered faction, now purporting to be the Tribes. 

Plaintiff claims that the dispute has been resolved through internal tribal 

mechanisms, but the mechanisms to which Plaintiff refers were not administered by a 

legally empowered tribal government, and ignored the orders of the duly constituted 

Arrow Court, going so far as to physically displace them via coup.  

Where blatantly thuggish forces impose themselves on a manifestly unwilling 
political community, deference to the outcomes of “internal processes” cannot be 
rationalized as respect for the self-determination of independent political 
communities.  

Brad R. Roth, Secessions, Coups and the International Rule of Law; Assessing the 

Decline of the Effective Control Doctrine, 11 Melb. J. Int’l L. 393, 434 (2010).  In 

regards to recognition of foreign governments, the U.S. has reluctantly adhered to the 

“effective control” theory, which recognizes governments without regard to the legality 

of their rise to power so long as that government maintains effective control over the 

populace. Id. at 394.   

This foreign policy, though arguably necessary for foreign relations, is 

unappealing as it is “little more than an imprimatur for ‘might makes right’ at the local 

level” and is “manifestly offensive to a rule of law sensibility.” Id. at 394.  While this 

approach is often employed in the realm of international law, it is patently inappropriate 

in U.S. Indian law because of the trust relationship between the United States and the 

 7 

Case 5:15-cv-00262-D   Document 29   Filed 06/24/15   Page 7 of 10



Indian Tribes. Tribal recognition based on the “effective control” theory would make 

tribal governments susceptible and tempting targets for coups and would lead to further 

tribal governmental instability, as has occurred in this case and has been experienced 

before by the Tribes in this case. See In Re: IBIA Decision at 7 (Exhibit 1). 

Again, Defendant does not ask this Court to decide any issue of tribal governance, 

but only to join the Secretary and force her and the BIA to recognize the proper tribal 

leadership as determined by the duly constituted Arrow Court.  Such a request is well 

within the jurisdiction of this Court under the APA, and does not offend any doctrine of 

Indian law.  Further, such a joinder is necessary in order to resolve the issue of the 

allegations against Defendant, who has been accused of improperly obtaining tribal 

funds.   

 

CONCLUSION 

The presence of the Secretary is necessary in order to demonstrate that 

Defendant’s actions as Governor of the Tribes were not unlawful and the funds were not 

wrongfully obtained, but rather the BIA, which actually transferred the funds at issue, 

acted arbitrarily and capriciously by failing to follow and enforce the decisions of the 

duly constituted Arrow Court, thereby allowing the Tribes to fall into a governance 

dispute which led to the Plaintiff, an improperly empowered faction, to demand that this 

Court release tribal funds placed in the bank by the BIA into their hands.  Therefore, the 

Secretary is a necessary party to be joined and ordered by this Court to follow the duly 

constituted Cheyenne & Arapaho Supreme Court, the Arrow Court, and their decisions 
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regarding tribal leadership prior to releasing funds to the proper party.  As such, 

Defendant asks the Court to grant Defendant’s Motion to join Sally Jewell in her official 

capacity Secretary of the Interior and grant Defendant all additional relief to which she is 

entitled. 

 

RESPECTFULLY SUBMITTED,  

DATED:   June 24, 2015 

____s/ Jon Velie_____ 
Jon Velie 

OBA #15106 
Attorney for Defendant 
Velie Law Firm, PLLC 

401 E. Main, Ste. 310 
Norman, OK 73069 

Phone: 405.310.4333 
Facsimile: 405.310.4334 

jon@velielaw.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 24, 2015, I filed the attached document with the Clerk 

of Court.  Based on the records currently on file in this case, the Clerk of Court will 

transmit a Notice of Electronic Filing to those registered participants of the Electronic 

Case Filing System. 

 

 

     ____s/ Jon Velie_____ 
Jon Velie 

OBA #15106 
Attorney for Defendant 
Velie Law Firm, PLLC 

401 E. Main, Ste. 310 
Norman, OK 73069 

Phone: 405.310.4333 
Facsimile: 405.310.4334 
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