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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

1. CHEYENNE AND ARAPAHO TRIBES, 

 

  Plaintiff, 

 

v. 

 

1. LESLIE WANDRIE-HARJO, an 

individual; 

2. CITIZENS BANK OF ADA; 

3. JANICE BOSWELL, an individual, 

 

  Defendants. 

 

 

 

 

CASE NO. 5:15-CV-00-262-D 

 

PLAINTIFF'S OBJECTION TO DEFENDANT HARJO'S 

MOTION TO JOIN THIRD PARTY DEFENDANT 

Plaintiff Cheyenne and Arapaho Tribes ("Tribes"), hereby object to the MOTION 

AND BRIEF IN SUPPORT OF JOINING A REQUIRED PARTY (Doc. 26) ("Motion") 

filed by Defendant Leslie Harjo ("Defendant" or "Harjo") as follows: 

SUMMARY OF ARGUMENT 

This lawsuit is not complicated.  The Tribes filed suit to recover funds Defendant 

wrongfully misdirected from the Tribes and their members.  These are tribal funds over 

which Defendant should not exercise individual control. 

Not that they merit any serious consideration, but this is not the forum in which to 

decide Defendant's spurious claims regarding tribal leadership.  The Tribes' courts have 

resolved any questions about the validity of the Tribes' leadership, and this resolution is 

binding on both the United States and this court and has been accepted by the United 

States in the course of its day-to-day dealings with the Tribes.  In particular, as will be 
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discussed below, the United States has recognized the Tribes' current governor as the 

appropriate party to request a withdrawal of funds from the same federally-held trust 

accounts that gave rise to the dispute in this case.  The presence of the United States is 

unnecessary, and Defendant's motion should be denied. 

The Tribes further note that the presence or absence of federal officials from this 

case – i.e., the Court's decision on the Motion – has no bearing on the Court's jurisdiction.  

The Tribes' claims against the Defendant involve questions of federal law, but these 

issues can be resolved without the presence of the United States itself.  Accordingly, 

nothing in this brief should be considered inconsistent with the Tribes' previous 

arguments in support of this Court's jurisdiction. 

 

STANDARD OF REVIEW 

Defendant has filed her Motion pursuant to Fed. R. Civ. P. 19 ("Rule 19"). 

Whether a party is indispensable to an action for purposes of Rule 19 involves "three 

successive inquiries." E.E.O.C. v. Peabody W. Coal Co., 400 F.3d 774, 779 (9th 

Cir.2005).  First, the court determines whether the absent party is "necessary," i.e., 

whether "in the person's absence complete relief cannot be accorded among those already 

parties," or whether "the person claims an interest relating to the subject of the action and 

is so situated that the disposition of the action in the person's absence may ... as a 

practical matter impair or impede the person's ability to protect that interest...."  Rule 

19(a)(1) and (a)(2)(i).  Second, the court determines the feasibility of joinder. Rule 19(a).  

Finally, if the absent party is necessary and cannot be joined, "the court shall determine 
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whether in equity and good conscience the action should proceed among the parties 

before it, or should be dismissed, the absent person being thus regarded as 

indispensable." Rule 19(b). 

Phrased somewhat differently, Defendant bears the burden of showing that the 

United States is a required and indispensable party. Citizen Band Potawatomi Indian 

Tribe of Oklahoma v. Collier, 17 F.3d 1292, 1293 (10th Cir.1994).  To determine whether 

the United States is a "required party," the Court must consider: 

(1) whether complete relief would be available to the parties already in the suit, 

(2) whether the absent party has an interest related to the suit which as a practical 

matter would be impaired, and 

(3) whether a party already in the suit would be subjected to a substantial risk of 

multiple or inconsistent obligations. 

Rishell v. Jane Phillips Episcopal Mem'l Med. Ctr., 94 F.3d 1407, 1411 (10th Cir.1996). 

 

Complete Relief Is Available Without Additional Parties 

In this litigation, the Tribes raised relatively simple issues: a) Defendant 

wrongfully obtained funds belonging to the Tribes; b) Citizens Bank was holding the 

funds; and c) the Tribes wanted the Bank to deliver the funds to the Tribes.  The Tribes 

also asserted various other claims against Defendant Harjo related to her wrongful taking 

of the Tribes' money.  But even though these additional claims relate to funds originally 

held in federally-controlled trust accounts, none require the presence of federal officials 

as parties to litigate.  While it is possible Defendant might require the testimony of 
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federal officials (if any support her version of events), Defendant's liability can be 

determined regardless of whether federal officials are joined as parties. 

Defendant's theory is that she is entitled to join the federal defendants in order to 

assert a crossclaim against them.  Clearly, Defendant's proposed joinder is more in the 

nature of a motion under Fed. R. Civ. P. 14, and the presence of the federal defendants is 

intended to resolve a dispute solely between Defendant and the United States.  Defendant 

has failed to articulate how the federal defendants are necessary to adjudicate the dispute 

among the Tribes, the Bank and Defendant.  Thus, Defendant has failed to satisfy the first 

portion of the analysis to justify the joinder of additional parties. 

 

 

No Interest of the United States Will Be Impaired 

Defendant has failed to assert a claim that any interest of the United States could 

be impaired should this matter proceed in the absence of federal officials because no such 

interest exists.  Thus, Defendant has failed to satisfy the second portion of the analysis to 

justify joining additional parties. 

 

Joinder Is Not Feasible 

As for whether joinder is feasible, it is doubtful that Defendant will be able to 

overcome the sovereign immunity of the United States to join them in this matter.  Just 

because the federal defendants may be subject to service does not mean they are not 

immune. 
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Although Defendant invokes the Administrative Procedures Act as a basis for 

adding the federal defendants, she has not followed the applicable rules regarding 

appealing an agency decision to this Court.  Defendant is trying to re-litigate matters 

already heard by the Interior Board of Indian Appeals, decided against Defendant, and 

which Defendant failed to timely appeal.  In particular, the Interior Board of Indian 

Appeals has determined that Defendant has no colorable claim of being the Tribes' 

governor.  Because Defendant has failed to see her administrative remedies through to 

conclusion, she is bound by those decisions and cannot use this litigation as a forum for 

an untimely collateral attack. 

Outside of the administrative appeal context, Defendant has failed to articulate a 

basis upon which the United States can be feasibly joined.  Defendant has thus failed to 

satisfy all three portions of the analysis to justify joining additional parties, and the Court 

should deny her Motion. 

 

TRIBAL GOVERNANCE ISSUES CANNOT BE DECIDED BY THIS COURT 

While it is true a dispute arose regarding the Tribes' leadership and court system in 

2011, these disputes have been resolved internally.  See the attached Exhibit A (Cheyenne 

and Arapaho Supreme Court Order ("Executive Summary") entered December 23, 2013, 

Case Nos. SC-2013-03, SC-2013-06 and SC-2013-08.).  The Tribes do not seek or 

require from this Court a resolution of an internal leadership dispute.  The Tribes 

merely ask that this Court enter the necessary orders to restore to them nearly $800,000 

that Defendant has wrongfully sequestered from the Tribes. 
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Defendant does not dispute that the funds belong to the Tribes, her only dispute is 

whether the current government – and Governor Hamilton in particular – may properly 

act on behalf of the Tribes even though she herself has no basis upon which to claim she 

is the Tribes' governor.  See the attached Exhibit B (59 IBIA 1) at 3, Paragraph (3) (". . . 

Harjo does not still claim to be the Governor, and in response to a suggestion of 

mootness, she does not contend that an order declaring her to be the Governor is either 

available or would provide her with any legally consequential relief."). Defendant has 

overloaded this case file trying to plead a controversy where none exists.   

Contrary to Defendant's best efforts to portray the Tribes as leaderless, rudderless 

and without a functional relationship with the federal government, the current 

administration is carrying out all the responsibilities of tribal governance with the 

cooperation of the United States.  Moreover, the United States acknowledges that the 

current governor is the proper party to receive and administer withdrawals from the same 

Trust Accounts from which Defendant unlawfully withdrew the Funds.  See attached 

Exhibit C (letter from Concho Agency to Governor Hamilton dated May 15, 2015, 

approving drawdown of trust funds located in the Trust Accounts) ("Dear Governor 

Hamilton … This will acknowledge receipt of your letter …") and Exhibit D (Resolution 

No. 5L-SS-2014-1128-002: A Resolution to Authorize Governor Hamilton to Drawdown 

Trust Funds Located in Tribal Proceeds of Labor Accounts (i.e., the Trust Accounts)) ("… 

the Legislature authorizes Governor Hamilton to process and execute any and all 

documents necessary to effectuate the intent of this bill."). 

In the exercise of its trust relationship with Indians, the federal government "must 
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ensure that it is dealing with a duly constituted government that represents the tribe as a 

whole." California Valley Miwok Tribe v. Jewell, 5 F.Supp.3d 86, 97 (D.D.C. 2013).  This 

does not mean, however, that federal law determines what is the "duly constituted 

government."  The long established principle is that "[t]ribal election disputes, like tribal 

elections, are key facets of internal tribal governance and are governed by tribal 

constitutions, statutes, or regulations."  Felix Cohen, Cohen's Handbook of Federal 

Indian Law § 4.06[1][b][i] (5th ed. 2005); see also, In re: Sac & Fox Tribe of the 

Mississippi in Iowa/Meskwaki Casino Litig., 340 F.3d 749, 763-764 (8th Cir. 2003). 

Because tribal governance disputes are controlled by tribal law, they fall within the 

exclusive jurisdiction of tribal institutions. Id.  Once the dispute is resolved through 

internal tribal mechanisms, the federal government must accept the tribal leadership 

embraced by the tribe itself. Id. 

Indian tribes have a right to self-government, and the Federal 

Government encourages tribes to exercise that right.  

Consequently, while the Department may be required by 

statute or tribal law to act in intratribal matters, it should act 

so as to avoid any unnecessary interference with a tribe's right 

to self-government.  Plaintiffs have not cited, and we have not 

found, any federal statute or any provision of Cherokee law 

that requires the Department to intervene in a Cherokee 

election dispute.  Rather, the Cherokee Nation provides a 

tribal forum for resolving such disputes.  Consequently, the 

Department has no authority to take action contrary to 

the tribal resolution of such disputes.  In the present case, 

the Department does not have authority to invalidate the 

Cherokee election, and the courts have no authority to 

order the Department to grant such relief. 

Wheeler v. U.S. Dep't of the Interior, Bureau of Indian Affairs, 811 F.2d 549, 552–53 

(10th Cir. 1987) (emphasis added); Cohen § 4.06[1][b][ii]. 
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The allegations in this case all relate to the conduct of a tribal 

election.  The right to conduct an election without federal 

interference is essential to the exercise of the right to self-

government.  Although appellants have couched this appeal in 

terms of alleged violations of their rights by individuals 

instead of by the tribal organization, the interest in preserving 

the inherent right of self-government in Indian tribes is 

equally strong. 

Wheeler v. Swimmer, 835 F.2d 259, 262 (10th Cir. 1987); see also Motah v. United States, 

402 F.2d 1, 2 (10th Cir. 1968) ("The district court properly dismissed the action for lack 

of jurisdiction of both person and subject matter. The action stems from an internal 

controversy among Indians over tribal government, a subject not within the jurisdiction 

of the court as a federal question."). 

Defendant's only objection to the delivery of the Funds to the Tribes centers on 

questions of the Tribes' internal government affairs – questions she apparently believes 

can only be answered in this Court and with federal officials joined in the fray.  But with 

or without the presence of federal officials in this case, Defendant has not asked 

questions this Court can answer – particularly when the Tribes' own judiciary has fully 

and finally resolved any outstanding questions. 

The Tribes' Supreme Court and Legislature recognize without argument that 

Governor Hamilton is the Tribes' lawfully-elected governor.  The United States 

acknowledges that Governor Hamilton is the Tribes' governor and that he is authorized to 

act on the Tribes' behalf.  Having failed in every other forum where she has questioned 

Governor Hamilton's election, Defendant continues to tilt at this particular windmill and, 

in her desperation, has asked this Court to exercise powers it simply doesn't have. 
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Given the clear law on these issues – particularly as they emphasize the Court's 

lack of jurisdiction over the issues Defendant has raised – the proposed federal parties 

have nothing to contribute.  Defendant is merely trying to collaterally attack adverse 

administrative rulings she has failed to timely appeal.  In the process, she is holding tribal 

funds hostage while she tries to perpetuate the myth of a disorganized or illegitimate 

tribal government. 

The Court should not indulge Defendant's wild claims but should deny the Motion. 

 

CONCLUSION 

WHEREFORE, the Cheyenne and Arapaho Tribes ask the Court to deny 

Defendant's Motion and grant the Tribes all additional relief to which the Tribes are 

entitled. 

June 17, 2015 Respectfully submitted, 

 

HOBBS, STRAUS, DEAN & WALKER 

 

/s/ Michael D. McMahan    

William R. Norman, OBA #14919 

wnorman@hobbsstraus.com 

Michael D. McMahan, OBA #17317 

mmcmahan@hobbsstraus.com 

Michael S. Carter, OBA #31961 

mcarter@hobbsstraus.com 

101 Park Ave. Suite 700 

Oklahoma City, OK 73102 

Phone: (405) 602-9425 

Fax: (405) 602-9426 

 

ATTORNEYS FOR PLAINTIFF 

CHEYENNE AND ARAPAHO TRIBES 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 17, 2015, a true and correct copy of the above and foregoing 

was served on the following via the Court's ECF system at their registered email 

addresses: 

 

John N Goodman 

john@johngoodmanlaw.com 

JOHN N. GOODMAN, P.C. 

301 N. Harvey, Suite 210 

Oklahoma City, OK 73102 

Jonathan T Velie 

jon@velielaw.com 

VELIE LAW FIRM, PLLC 

401 W Main Street, Suite 300 

Norman, Oklahoma 73069 

 

       /s/ Michael D. McMahan    
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