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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
 

SNOQUALMIE INDIAN TRIBE, et. al., , 
 
 Plaintiffs, 
 
 v. 
 
CITY OF SNOQUALMIE; et al.,  
 
 Defendants. 
 

No. 2:15-cv-01936 
 
DEFENDANTS’ REPLY IN 
SUPPORT OF ITS MOTION TO 
DISMISS  
 
NOTED FOR CONSIDERATION:  
FRIDAY, MARCH 25, 2016 

I.  INTRODUCTION 

 As discussed stated in the City’s Motion, this case involves a garden-variety utilities 

dispute, which the Snoqualmie Indian Tribe has attempted to convert into a federal case by 

“playing the race card”; that is, raising bogus allegations of race discrimination solely to 

bootstrap its way into federal court jurisdiction so as to use the threat of punitive damages 

and attorneys’ fees to attempt to leverage a better deal on sewer rates.  City Motion to Dismiss, 

Dkt. #22 at 1-2.  Despite the Plaintiffs’ attorney’s protests (Dkt. #24 at 1-3), the Tribal 

Council Chair has publicly admitted that that is exactly what the Tribe is doing: 
 
The main reason we have the lawsuit is to alert a judge that this may 
happen, and the judge can put an injunction in place so we can work 
out some kind of agreement with the City.   

Declaration of Bob C. Sterbank, Para. 2 and Ex. A (emphasis added).   

 The Court should put a stop to the Tribe’s brazen abuse of the judicial process by 

dismissing the Tribe’s cause of action under 42 U.S.C. § 1981 for failure to state a claim.  

The Tribe’s Complaint utterly fails to meet the basic threshold to state a Section 1981 claim: 
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it fails to allege facts indicating intentional or purposeful race discrimination, i.e., that the 

City Defendants took the actions “at issue not for a neutral, investigative reason but for the 

purpose of discriminating on account of race.”  Ashcroft v. Iqbal, 556 U.S. 662, 676-77 129 

S.Ct. 1937, 173 L.Ed. 2d 868 (2009).  And, despite admitting that the Complaint must allege 

that the actions complained of occurred during the “making and enforcing of a contract,” the 

Complaint utterly fails to allege that the Tribe ever sought to make or enforce a contract for 

sewer services beyond the November 30, 2016 term of the current Services Agreement, under 

which the Tribe admits it now receives services.  These flaws require dismissal.   

II.  REPLY ARGUMENT 

A. Plaintiffs’ Response Mischaracterizes the Applicable Legal Standard 

 Plaintiffs’ Response (Dkt. #24) mischaracterizes a good many things, the most 

important of which is the applicable legal standard.  As explained in the Motion (Dkt. #22), 

Iqbal and its progeny require that, in order to survive a motion to dismiss, a complaint 

alleging a violation of § 1981 must “contain sufficient factual matter, accepted as true, to 

“state a claim to relief that is plausible on its face.”  Iqbal, 556 at 678.  “Facial plausibility 

when the plaintiff pleads factual content that allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.”  Id.  Legal conclusions and conclusory 

allegations that merely parrot the elements of a cause of action are not entitled to an 

assumption of truth, and allegations that are “not only compatible with, but indeed was more 

likely explained by, lawful . . . behavior” do not plausibly establish purposeful race 

discrimination.  Id. at 678-80.  “In sum, for a complaint to survive a motion to dismiss, the 

non-conclusory “factual content,” and reasonable inferences from that content, must be 

plausibly suggestive of a claim entitling the plaintiff to relief.”  Moss v. U.S. Secret Service, 

572 F.3d 962, 969 (9th Cir. 2009).  In applying this standard, the court must utilize a two-

pronged approach to analyze a complaint’s specific factual allegations, and determine 

whether the allegations establish that the actions complained of “because of not merely in 

spite of” plaintiffs’ race.  Iqbal at 681; Moss, 572 F.3d at 970 (emphasis in original).  

Case 2:15-cv-01936-JLR   Document 27   Filed 03/25/16   Page 2 of 14



 
 

DEFENDANTS’ REPLY IN SUPPORT OF ITS MOTION 
TO DISMISS - 3 
2:15-cv-01936 
1002-00986/FINAL Reply v 2.docx 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 

 

KEATING, BUCKLIN & MCCORMACK, INC., P.S. 
ATTORNEYS AT LAW 

800 FIFTH AVENUE, SUITE 4141 
SEATTLE, WASHINGTON 98104-3175 

PHONE:  (206) 623-8861  FAX:  (206) 223-9423 

 While acknowledging Iqbal and Twombly, the Response completely ignores the 2-

pronged legal framework those cases establish for evaluating discrimination claims.  

Compare Dkt. #24 at 15 with Id. at 16-26.  First, Plaintiffs cite Keum v. Virgin America, Inc., 

781 F.Supp.2d 944 (N.D. Cal. 2011), for the proposition that a § 1981 plaintiff must allege 

three elements: (1) that plaintiff is a minority; (2) an intent to discriminate on the basis of 

race by defendant; and (3) the discrimination involved the making and enforcing of a contract.  

Dkt. #24 at 17.  So far, so good.  But, in order to mask their inability to allege plausible facts 

(and not legal conclusions) demonstrating intentional discrimination, Plaintiffs then argue 

that they may meet their burden merely by establishing a prima facie case, .  Dkt. #24 at 17.1  

This, Plaintiffs claim, may be established by a series of circumstantial factors, rather than 

overt acts manifesting racial animus or intentional race discrimination.  Dkt. #24 at 18-26.  

Plaintiffs are badly wrong on both counts.   

 Following Iqbal, the requirement to allege intentional race discrimination may no 

longer be satisfied by a prima facie case alleging only disparate impact, followed by burden 

shifting to the defendant to demonstrate a legitimate, non-discriminatory reason for its action.  

Plaintiffs cite a handful of out-of-circuit district court decisions,2 as well as Lindsey v. SLT 

Los Angeles, 447 F.3d 1138 (9th Cir. 2005).  Dkt #24 at 17.  The latter is the most recent 9th 

Circuit Court of Appeals articulation of this rule, which imports the burden shifting approach 

from Title VII employment cases3 and applies it to § 1981 claims involving contracts for 

services.  Pre-Iqbal, the 9th Circuit held that a § 1981 prima facie case could be established 

                                                 
1  Plaintiffs protest the City’s citation to this Court’s unpublished decision in Sweet v. Hinzman, 2009 WL 
1175647 (2009), which faulted these same plaintiffs and their counsel for an implausible legal theory and failure 
to show “that Respondents selected or reaffirmed a particular course of action at least in part because of, not 
merely in spite of, its adverse effects upon an identifiable group.”  Dkt. #24 at 14, n.2.  The City cited this case 
to demonstrate that the Plaintiffs and their counsel have previously shown the same lack of regard for the   
“because of, not merely in spite of” legal standard, which is virtually identical to the standard articulated in 
Iqbal and Moss.  Plaintiffs complain that Iqbal was not cited in Sweet v. Hinzman, but that is likely because 
Iqbal was decided on May 18, 2009 – nearly 3 weeks after this Court’s April 30, 2009 ruling in Sweet. 
2  These include Bobbitt by Bobbitt v. Rage, Inc., 19 F.Supp.2d 512 (W.D.N.C. 1998); Allen v. US Bancorp, 264 
F.Supp.2d 945 (D. Or. 2003) and O’Neill v. Gourmet Systems of Minnesota, Inc. 219 F.R.D. 445 (W.D. Wis. 
2002).   
3  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). 
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by allegations that “(1) [plaintiff] is a member of a protected class, (2) it attempted to contract 

for certain services . . . (3) it was denied the right to contract for those services” and (4) a 

similarly-situated member or group of a non-protected class was offered the same contractual 

services.  Lindsey, 447 F.3d at 1144-45 (emphasis added); see also Bobbitt by Bobbitt, 19 

F.Supp.2d at 516.  This former test essentially allowed a minority plaintiff to proceed on the 

mere allegation of disparate treatment; however, allegations of disparate treatment do not 

suffice for a § 1981 claim, where proof of intentional race discrimination is required.  Doe v. 

Kamehameha Schools, 470 F.3d 827, 839 (9th Cir. 2006).  Following Iqbal, a plaintiff must 

allege specific, non-conclusory, plausible facts (not legal conclusions) demonstrating that the 

Defendants took the actions “at issue not for a neutral, investigative reason but for the purpose 

of discriminating on account of race.”  Iqbal, 556 U.S. at 676-77.  Or, as the Ninth Circuit 

put it, a plaintiff must allege facts showing Defendants’ actions were “because of not merely 

in spite of” plaintiffs’ race.  Moss, 572 at 970 (emphasis in original).  Indeed, Allen v. US 

Bancorp – a case Plaintiffs cite – recognizes as much.4  Similarly, in O’Neill – another case 

cited by Plaintiffs – the plaintiff’s § 1981 claim was dismissed because it alleged only 

disparate impact rather than intentional race discrimination. O’Neill, 219 F.R.D. at 455, 456.5   

 Even assuming, arguendo, that the prima facie / burden shifting line of precedent (in 

the 9th Circuit -- Lindsey and its progeny) is applicable to a § 1981 claim – and it isn’t – 

dismissal is still required.  That is because Lindsey requires a plaintiff to allege that it 

attempted to contract for certain services, was denied the right to do so, and a similarly-

situated (but non-minority) class member or group was offered the same services.  Lindsey, 

447 F.3d at 1144-45.  A plaintiff who fails to allege that it actually attempted to contract for 

                                                 
4  Allen does not allow a plaintiff to allege a lesser, prima facie case of disparate impact followed by burden 
shifting to defendants.  Allen holds instead that proving a § 1981 violation requires a showing that “defendant 
intentionally discriminated against plaintiff because of his or her race.”  Allen, 264 F.Supp.2d at 948. 
5  Plaintiffs’ summary of the O’Neill’s holding (Dkt. #24 at 17) to the effect that “a plaintiff asserting a claim 
under § 1981 [is] ‘not required at the pleading stage to provide data . . .’” is misleadingly dishonest.  The quoted 
portion of O’Neill refers to the O’Neill plaintiff’s Title II Civil Rights Act disparate impact claim, not to its § 
1981 claim, which was actually dismissed on motion.  O’Neill, 219 F.R.D. at 456.   
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services may not maintain a § 1981 claim.6  Here, the Complaint admits Plaintiffs are 

currently receiving sewer services, but does not allege that Plaintiffs have ever sought to 

contract for sewer services beyond November 30, 2016 -- much less been denied the right to 

do so.  In fact, the Complaint demonstrates that the City offered a multi-year contract 

extension that the Plaintiffs declined, and that Plaintiffs tendered only a one-year extension 

that the City accepted.7  Plaintiffs have repeatedly refused to meet with the City to even 

discuss such options.  Dkt. #18, Ex. L (August 25, 2015 City letter), Ex. Q (“the Tribe has 

refused to meet with the City at all to discuss the Services Agreement . . . .”).  And, Plaintiffs 

have not alleged that any similarly situated non-Indian sewer customer (i.e., a customer who 

has refused to meet with the City but demands service following contract expiration anyway) 

has been provided sewer services.  If Lindsey – a case cited by Plaintiffs – does still represent 

the applicable legal standard, Plaintiff’s Complaint must nevertheless be dismissed.  
 

B.   Plaintiffs May Not Rely on Circumstantial Evidence to Allege Intentional Race 
      Discrimination. 

 Plaintiffs’ other argument (Dkt. #24 at 18-26), that it may satisfy its obligation to 

plead facts showing intentional race discrimination by reference to six circumstantial factors 

drawn from the Village of Arlington Heights decision8, is also wrong.  Village of Arlington 

Heights involved a constitutional Equal Protection claim in which – unlike a § 1981 claim – 

a plaintiff is not required to prove that a challenged action rested solely on discriminatory 

purposes, but may instead rely on evidence of disproportionate impact as well as evidence 

that discriminatory intent was merely a “motivating factor.”  Village of Arlington Heights, 

429 U.S. at 265-66.  The case is inapplicable.  The other case on which Plaintiffs rely, 

                                                 
6  See, e.g., Akhavein v. Argent Mortg. Co., 2009 WL 2157522 at *6 -7 (N.D. Cal. 2009) (§ 1981 claim dismissed 
where plaintiffs failed to allege a loan application or denial of same; plaintiffs acknowledged being able to get 
a loan “even if they later found the terms of the contract unfavorable.”); Brown v. Mydatt Services, Inc., 2008 
WL 1925041 at *3-6 (D. Ore. 2008) (dismissing § 1981 claim on summary judgment). 
7  Dkt. #15 at ¶ 55 (ref. 9/18/2013 City e-mail); Dkt. #18, Ex. E (City’s 9/18/2013 e-mail and proposed Services 
Agreement extension); Dkt. #15 at ¶ 61 (“the City responded by signing the version of the second amendment 
to the Agreement proposed by the Tribe renewing the Agreement for a period of one year.”).   
8  Village of Arlington Heights v. Metropolitan Housing Corp., 429 U.S. 252, 97 S.Ct. 555, 50 L.Ed.2d 450 
(1977). 
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MHANY,9 is similarly unhelpful.  Its discussion of Village of Arlington Heights occurs as part 

of its analysis of a plaintiff’s burden of proof on a Fair Housing Act Claim disparate 

treatment claim, – not a § 1981 claim.  985 F.Supp.2d at 413-18.10  Plaintiffs have not cited 

a single case in which a plaintiff was permitted to use Village of Arlington Heights 

circumstantial evidence factors to establish a § 1981 claim.   

 The bottom line is that Iqbal changed the nature of a discrimination plaintiff’s 

pleading obligations.11  “Put simply, constitutional tort liability after Iqbal depends primarily 

on the requisite mental state for the violation alleged.” Id. at 1071. The requisite mental state 

for a § 1981 claim requires facts demonstrating intentional race discrimination – not 

“historical background,” “the sequence of events,” whether actions “bear more heavily on 

one race,” or any of the other circumstantial factors that Plaintiff’s argue. 

 Recent post-Iqbal § 1981 decisions within the 9th Circuit illustrate this principle.  

Where a plaintiff fails to allege facts demonstrating overt acts evidencing intentional 

discrimination, or alleges only disparate impacts, the § 1981 claim is dismissed on motion.12  

Conversely, dispositive motions are denied only where a plaintiff does allege overt acts 

combined with statements evidencing actual racial animus.  Evans v. McKay, 869 F.2d 1341, 

                                                 
9    MHANY Mngmt Inc. v. Inc. Vill. Of Garden City, 985 F.Supp.2d 390 (E.D. N.Y. 2013). 
10  MHANY did include a § 1981 claim, but the Court’s resolution of it helps the City here – not the Tribe:  
MHANY explains that plaintiffs established Section 1981 liability “by proving that Garden City acted with 
discriminatory intent.”  985 F.Supp.2d at 428 (emphasis added).   
11  The Ninth Circuit has recognized this not only in Moss, discussed in the Motion and above, but also in OSU 
Student Alliance v. Ray, 699 F.3d 1093 (2012), cited by Plaintiffs (Dkt. #24 at 15-16).  In OSU Student Alliance, 
the Ninth Circuit observed that “Iqbal emphasizes that a constitutional tort plaintiff must allege that every 
government defendant—supervisor or subordinate—acted with the state of mind required by the underlying 
constitutional provision.  [Citation omitted].  Invidious discrimination claims require specific intent. . . .”  699 
F.3d at 1070 (emphasis added).   
12  See, e.g., Espino v. Walgreen Co., 2016 WL 931098, slip op. at 2 (E.D. Cal. March 11, 2016) (§ 1981 claims 
dismissed against all defendants where “plaintiff does not. . . explain how defendants discriminated against him 
(i.e. what actions by defendants were racially motivated) nor does plaintiff allege any facts to support his claim 
that defendants’ actions were in fact racially motivated.”); Dandridge-Barnett v. Barnes & Noble, 2014 WL 
5761225(C.D. Cal. 2014) (“plaintiff alleging a Section 1981 claim must allege overt acts coupled with some 
direct evidence that the defendants’ conduct was motivated by animus against the protected class”; the 
Complaint’s allegations “are insufficient to satisfy plaintiff’s pleading burden. . . .”) (emphasis added); Akmal 
v. City of Kent, 2014 WL 1794576 (W.D. Wash. 2014) (§ 1981 claim properly dismissed where plaintiff failed 
to support claims with factually sufficient, non-conclusory allegations to raise claims above speculative level).   
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1344-45 (9th Cir. 1989); 13 Fielder v. Sterling Park Homeowners Ass’n., 914 F.Supp.2d 1222, 

25-26, 28-29 (W.D. Wash. 2012).14   

 Accordingly, Plaintiffs’ attempt to import a relaxed, circumstantial evidence standard 

based on Village of Arlington Heights fails, as must Plaintiffs’ § 1981 claim.  Unlike the 

plaintiffs in McKay and Fielder, Plaintiffs here fail to allege any non-conclusory, plausible 

factual allegations that, if qualified to an assumption of truth, would demonstrate intentional 

race discrimination.  Most of the Complaint’s § 1981 allegations are either legal conclusions, 

are merely conclusory, or attempt to contradict the documents to which they refer; such 

allegations are not entitled to an assumption of truth.15  Certainly, Plaintiffs have alleged no 

facts even approaching those alleged in Evans or Sterling.  And, the two cases Plaintiffs cite 

(Keum and Elliott-Park v. Manglona) that might suggest lesser facts may suffice in a § 1981 

case, are also clearly inapplicable.16   

 Plaintiffs’ Response arguments, soaked in overblown rhetoric,17 fare no better -- even 

if they could be de-coupled from reliance on the Village of Arlington Heights circumstantial 

evidence standard.  First, they are mostly conclusory, and not entitled to an assumption of 

truth.   Second, they attempt to mischaracterize the actual documents referred to in the 

                                                 
13  In McKay, the 9th Circuit reversed a 12(b)(6) dismissal of § 1981 claim against Blackfeet Indian Tribe and 
Bureau of Indian Affairs defendants, where plaintiffs alleged that tribal chief and BIA defendants instructed 
BIA and tribal members not to buy gas from plaintiffs, and tribal chief stated that “whites have no rights on the 
reservation.”  (Emphasis added). 
14  In Fielder, the Court held an African-American daycare owner stated a claim for § 1981 violation where she 
alleged that homeowners’ association revoked her ability to do business due to complaints from neighbors who 
hit golf balls at her house and stood on the sidewalk and yelled “fuck off!” while making vulgar gestures at her 
mixed race and Muslim clients, and where a local civil rights agency had already found probable cause that 
defendants had engaged in unfair housing practices due to plaintiff’s race.  
15  Dkt. #22 at 14-21; Iqbal, 556 U.S. at 680-82; Moss, 572 F.3d at 970-72; Johnson v. Federal Home Loan 
Mort. Corp., 793 F.3d 1005, 1008-09 (9th Cir. 2015) quoting Lazy Y Ranch Ltd. v. Behrens, 546 F.3d 580, 588 
(9th Cir.2008) (non-assumption provisions in Deed of Trust document not attached to complaint, but which 
complaint attempted to contradict, were properly considered on dismissal of breach of contract claim). 
16  In Keum, the district court relied on Trigueros v. Southwest Airlines, an unreported, pre-Iqbal decision which 
employed the now-superseded pre-Iqbal, McDonnell Douglas burden-shifting approach.  Keum, 781 F.Supp.2d 
at 954, citing Trigueros, 2007 WL 2502151 at *4 (S.D. Cal. 2007).  In Elliott-Park, the defendants did not 
dispute that plaintiff had “pled facts from which a trier of fact could infer racial discrimination.”  592 F.3d at 
1006.  The facts of that case cannot help Plaintiffs here. 
17  See, e.g., Dkt. #24 at 20 (“openly menacing letter,” “threats and intimidation,”) and at 21 (“hardline business 
negotiations,” “City threatened,” and “City intent on fighting the Tribe”). 
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Complaint, which is again not entitled to an assumption of truth.  Johnson, 793 F.3d at 1008-

09.  And, the facts that Plaintiffs do allege cannot demonstrate discriminatory intent because, 

as in Iqbal and Twombly, a legitimate, business justification for the City’s actions appears on 

the face of the documents.  For example, Ordinance No. 1133 states on its face that it raised 

rates (which included the 1.5 “outside city” multiplier) across-the-board to pay for the costs 

of operating, maintaining and improving the City’s combined utility.”  Dkt. #24-1 at 3.  An 

“outside city” rate multiplier of 1.5 is a well-established and legal part of municipal utility 

rates.18  Indeed, Ordinance No. 994, a predecessor ordinance to Ord. 1133 that set “outside 

city” sewer rates at the rate “set forth in the applicable contract,” also contained an “outside 

city” water rate multiplier of 1.3.  Compare Dkt. #24-2 at 4 (SMC 13.08.010(C)) with Dkt. 

#24-2 at 5 (SMC 13.12.010(A)).   
 
C. Plaintiffs Fail to Allege That They Were Prevented From Entering into or 

Modifying a Contract. 

 Even apart from the burden-shifting approach articulated in Lindsey, Plaintiffs 

acknowledge that the third element of a § 1981 claim that they must plead requires allegations 

that “the discrimination involved the making and enforcing of a contract.”  Dkt. #24 at 17.  

“Any claim brought under § 1981, therefore, must initially identify an impaired ‘contractual 

relationship,’ § 1981(b), under which the plaintiff has rights.”  Domino’s Pizza, Inc. v. 

McDonald, 546 U.S. 470, 476, 126 S.Ct. 1246, 1250, 163 L.Ed.2d 1069 (2006).  While the 

contractual relationship need not presently exist, because § 1981 protects a would-be 

contractor, too, a defendant may be subject to § 1981 liability only “when, for racially 

motivated reasons, they prevented individuals who “sought to enter into contractual 

relationships” from doing so. . . .”  Id.  The Complaint admits that Plaintiffs are currently 

receiving sewer services, under the very contract Plaintiffs proposed and to which the City 

                                                 
18  See, e.g., RCW 35.67.020(2)(b)(authorizing sewer rates based on, inter alia, “the location of the various 
customers within and without the city or town”); Faxe v. City of Grandview, 48 Wash.2d 342, 346, 348-56, 294 
P.2d 402  (1956) (upholding nonresidents’ water rate set at 150% of residents’ rate); Geneva Water Corp. v. 
City of Bellingham, 12 Wn.App. 856, 858, 532 P.2d 1156 (1975) (same).   
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agreed. The Complaint does not allege facts showing that Plaintiffs have ever sought to 

contract for sewer services beyond the contract’s November 30, 2016 termination, much less 

that they were denied the right to do so for intentionally racially discriminatory reasons.19  

While Plaintiff’s Response implies (Dkt. #24 at 19) that Ord. 1133 “unilaterally modifies” 

the Services Agreement, the First Amended Complaint admits that the Services Agreement 

expressly allowed the City Council to change utility rates.20  Ord. 1133 is not a contract 

modification, as a matter of law. 
 
D. Plaintiffs’ Claimed Need For Discovery Cannot Substitute for Their Rule 11 
 Pre-Filing Obligations.   

 In a last-ditch effort to avoid dismissal, Plaintiffs complain that they have not received 

all of the documents they have requested from Defendants.  Dkt. No. 24, pp. 3-8 and 22-24. 

Plaintiffs’ complaints, however, ignore (1) their pre-filing obligations under Fed. R. Civ. P. 

11, (2) their decision to file its complaint when they did (their own choice), and (3) their 

decision to amend the complaint when they did.  Plaintiffs acted without obtaining all 

documents they now claim they need or want; but their Rule 11 omission cannot shield them 

from dismissal under Rule 12.21 

 As a preliminary matter, Plaintiffs’ complaints about needed documents are highly 

embellished, distorted and irrelevant. First, the City has provided to Plaintiffs approximately 

8,100 pages of documents to date, the bulk of which Plaintiffs had before filing their 

Response on March 21, and many of which they had before filing their Amended Complaint 

on December 22, 2015.  See, e.g., Declaration of Reina McCaulley, pp. 2-3, at Ex. A.  Second, 

there was no time sensitivity or rush to filing the complaint; no filing deadline or statute of 
                                                 
19  In fact, the Complaint and documents discussed in it demonstrate that (1) the City offered a multi-year 
contract extension that the Plaintiffs declined, (2) Plaintiffs tendered only a one-year extension that the City 
accepted, and that (3) Plaintiffs have repeatedly refused to meet with the City to even discuss contract options.  
Dkt #15 at ¶¶ 55, 61; Dkt. #18, Ex. E (9/18/2013 e-mail), Ex. L (August 25, 2015 City letter), at Ex. Q 
(10/15/2015 Mayor letter).   
20  Dkt. #15 at ¶ 45 (“The Agreement at Section 2.6.6 provides that “[t]he rate for waste water treatment shall 
be the then-current rate at any time established by City Council. . . .”).    
21  Cascade Brigade v. Economic Development Board, 61 Wn. App. 615, 617, 811 P.2d 697 (1991) (“Starting 
a lawsuit is no trifling thing. By the simple act of signing a pleading, a [party] sets in motion of chain of events 
that will surely hurt someone.”).   
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limitations was approaching, and the Tribe had just inked a one-year extension of the Services 

Agreement.  Dkt. #18, Ex. Q.  The Tribe’s decision to file suit when it did, and without having 

all of the documents it now claims it wants, was its alone.  Third, the Tribe had to amend its 

complaint – at Defendants’ insistence – because of palpably false allegations made against 

individually named defendant Brad Toft (Dkt. #1 at ¶10) alleging that he was a City 

Councilmember when, in fact, he was not and would not take office until after December 31, 

2015.22. The Tribe had an opportunity before filing its Amended Complaint on December 22, 

2015 (Dkt. #15) to obtain additional documents, but it failed to do so, rushing to amend the 

complaint with no further pre-filing investigation.   

 Rule 11 imposes a duty on parties and attorneys to certify that they have conducted a 

reasonable inquiry and have determined that any papers filed with the court are well grounded 

in fact, legally tenable, and “not interposed for any improper purpose” before filing a 

complaint.23  Rule 11 requires an objectively reasonable pre-filing investigation and inquiry 

which includes, among other things, a “plausible view of the law.”24 This imposes an 

affirmative duty upon counsel to “investigate the law and facts before filing,” and “dissuade 

a client from pursuing specious claims . . . .”25 

The Tribe cannot ignore its pre-filing fact-gathering, document review and 

                                                 
22  In its Complaint filed on December 9 (Dkt. 1, paragraph 10), Plaintiffs falsely alleged that Mr. Toft was a 
“City Council Member, Position 4” who “exercises shared decision-making authority on matters concerning the 
City’s programs and departments including Public Works” and who “votes resolutions and ordinances that come 
before City Council which direct the Mayor and other City officials and employees to take action with regard 
to contracts for services.”  Every one of these statements is indisputably false, and the Tribe’s counsel knew it 
at the time of filing the Complaint on December 9.  Although Mr. Toft had been elected to the Snoqualmie City 
Council in November, at the time of filing the complaint had not taken office and by law could not do so until 
after December 31, 2015, per RCW 35A.12.040, 29A.60.280(2) and 29A.04.133.  Only after Defendants’ 
counsel threatened filing a motion to correct this falsehood did the Tribe’s counsel agree to file an amended 
Complaint, deleting all references to Mr. Toft.  Compare Dkt. #1 at ¶ 10 with Dkt. #15 at ¶10.  This is another 
example of the Tribe’s “ready, shoot, aim” approach to this litigation.  
23  Cooter & Gell, v. Hartmarx Corporation, et al., 496 U.S. 384, 392 (1990); see also Amendments to Federal 
Rules of Civil Procedure, 97 F.R.D. 165, 192 (1983) (Letter from Judge Walter Mansfield, Chairman, Advisory 
Committee on Civil Rules) (Mar. 9, 1982).   
24  Manteufel v. Safeco Ins. Co., 117 Wn. App. 168, 68 P.3d 1093 (2003) and Bryant v. Joseph Tree, Inc., 57 
Wn. App. 107, 116, 786 P.2d 1361 (1989);  
25  Moser v. Bret Harte Union High School Dist., 366 F.Supp.2d 944, 976-77 (E.D. Cal. 2005) (emphasis added); 
Johnson v. Veterans Administration, 107 F.R.D. 626, 628 (N.D.Miss.1985). 
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investigation obligations through a rush to litigation, and then try to defeat a Rule 12 dismissal 

claiming it needs evidence it could have obtained if it had satisfied its pre-filing obligations 

before filing its complaint. And, the Tribe cannot defeat dismissal by speculating that it 

“believes” that the documents, when provided, along with depositions to explore those 

documents and responses to written discovery, will adduce facts “to support the Tribe’s 

claims” or because it believes that documents “relating to the Tribe that have not been 

provided, is expected to reveal evidence of racial animus.” As the Supreme Court 

emphasized, Rule 8 “does not unlock the doors of discovery for a plaintiff armed with nothing 

more than conclusions.”  Iqbal, 556 U.S. at 678-79.  Nor does the Mayor’s statement to which 

Plaintiffs’ point (Dkt. #24 at 30) support Plaintiffs’ demand for additional discovery: the 

quoted statement is a critique of a race-based tax preference and a plea for race-neutral 

approach, which is the opposite of intentional race discrimination.  The fact that, after 

receiving 8,100 pages, this quotation is the best so-called “evidence” of racial animus that 

Plaintiffs can muster only underscores Plaintiff’s failure to state a claim and the Tribal 

Council Chair’s admission that this lawsuit’s purpose is really to buy time to “work out some 

kind of agreement with the City” rather than address bona fide discrimination.   
 

E. The Court May Consider Documents the City Cites Without Converting This to 
 a Summary Judgment Motion. 

 In an effort to hide from the Court the actual text of the City written statements about 

which they complain, Plaintiffs argue that the Court may not consider documents referenced 

in the City’s motion or, in the alternative, that the motion must be converted to a summary 

judgment motion.  Dkt. #24 at 26-28.  Plaintiffs’ “pay no attention to the man behind the 

curtain” argument is meritless.  Plaintiffs argue that under Fed. R. Civ. P.12(d) a Court may 

consider documents other than the complaint only when the documents are attached to or 

incorporated by reference in a complaint, or the court takes judicial notice of them.  Dkt. #24 

at 26.  Well-established Ninth Circuit precedent – including at least one case cited by Plaintiff 
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-- allows consideration of non-complaint document much broader basis.26  The policy behind 

this approach is to “[p]revent plaintiffs from surviving a Rule 12(b)(6) motion by deliberately 

omitting references to documents upon which their claims are based.”  Parrino, 146 F.3d at 

706.  Finally, with respect to city ordinances, the very case cited by Plaintiffs expressly holds 

that “City ordinances fall within the category of ‘common knowledge’ and are therefore 

proper subjects for judicial notice.”  Santa Monica Food Not Bombs v. City of Santa Monica, 

450 F.3d 1022, 1025 n. 2 (9th Cir. 2006) (emphasis added).   

All of the documents referenced in the City’s Motion meet the requirements in In re 

Stac. Elecs., Lee, Parrino and Santa Monica.  That is, each document’s contents are either 

quoted in or “essential to” the Complaint, or the Complaint “necessarily relies on” or is 

“predicated upon” them.  The City’s ordinances meet both categories: their contents are 

alleged in the Complaint and/or the Complaint necessarily relies upon them, and they are 

“common knowledge and are therefore proper subjects for judicial notice.”  Santa Monica 

Food Not Bombs, 450 F.3d at 1025, n. 2.  Plaintiff’s complaint that Ord. 994 is irrelevant is 

off-base; that ordinance represents the previous “outside city” sewer rate to which Plaintiffs 

claim to be entitled, while also illustrating the City’s historic use of “outside city” rate 

multipliers.  Finally, the 425 Magazine article is also a proper subject of judicial notice, 

because the Tribal Chair’s statements are a matter of public record.27  
 

DATED:  March 25, 2016. 
 

 

                                                 
26  In re Stac Elecs. Sec. Litig., 89 F.3d 1399, 1403 n.4 (9th Cir. 1996) (“documents whose contents are alleged 
in a complaint” but which are not physically attached, may be considered on motion to dismiss)(emph. added); 
Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 2001) (documents properly considered if “‘the plaintiff’s 
complaint necessarily relies’ on them.”) (emph. added); Parrino v. FHP, Inc., 146 F.3d 699, 706 (9th Cir. 1998) 
(consideration permitted “if a plaintiff’s claims are predicated upon a document” or “are essential to his 
complaint.”) (emph. added), superseded by statute on other grounds as recognized in Abrego v. The Dow Chem. 
Co., 443 F.3d 676, 681 (9th Cir. 2006).   
27  See, e.g.: Staehr v. Hartford Financial Services Group, 547 F. 3d 406 (2d. Cir., 2008)(judicial notice taken 
of articles from USA Today and Time Magazine); U.S. ex. rel. Lam v. Tenent Healthcare Corp., 481 F. Supp. 
2d 673 (U.S.D.C.W.D. Tex., 2006)(courts have power to take judicial notice of coverage, existence and contents 
of newspapers and magazine articles); Twombly, supra. 550 U.S. 544 (court was entitled to take judicial notice 
of the contents of published articles referenced in the complaint). 
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KEATING, BUCKLIN & McCORMACK, 
INC., P.S.  

By:  /s/ Michael C. Walter  
Michael C. Walter, WSBA #15044 
Attorney for Defendants 
 
800 Fifth Avenue, Suite 4141 
Seattle, WA  98104-3175 
Phone: (206) 623-8861 
Fax: (206) 223-9423 
Email: mwalter@kbmlawyers.com 
 
CITY OF SNOQUALMIE 

By:  /s/ Bob C. Sterbank  
Bob C. Sterbank, WSBA #19514 

Attorney for Defendants 
 
P.O. Box 987 
Snoqualmie, WA  98065-0987 
Phone: (425) 831-1888 
Fax: (425) 831-6041 
Email: bsterbank@ci.snoqualmie.wa.us 
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DECLARATION OF SERVICE 

I hereby certify that on March 25, 2016, I electronically filed with the Clerk of the 

Court using the CM/ECF system Defendants’ Reply in Support of Its Motion to Dismiss; 

Declaration of Reina McCauley; and Declaration of Bob C. Sterbank, which will send 

notification of such filing to the following: 

Attorneys for Plaintiffs 
 
Claire Newman  
Rachel Saimons  
Rob Roy Smith  
KILPATRICK TOWNSEND & STOCKTON LLP 
1420 FIFTH AVENUE  
STE 3700  
SEATTLE, WA 98101  
206-516-3097  
Email:  cnewman@kilpatricktownsend.com 
rsaimons@kilpatricktownsend.com 
rrsmith@kilpatricktownsend.com  
 

 
DATED:  March 25, 2016 

/s/Shelly Ossinger  
Shelly Ossinger, Legal  Assistant 
sossinger@kbmlawyers.com  
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