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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Oral argument is warranted because this appeal raises issues that 

are novel and far-reaching.  

Appellant Monica Yaroma brought suit against Appellees alleging 

that their attempts to collect finance charges relating to an illegal high-

interest consumer loan violated both state and federal law. Appellees 

moved to compel arbitration of her claims based on an arbitration 

contract that requires that all disputes be resolved by an authorized 

representative of the Cheyenne River Sioux Tribe pursuant to the 

Tribe’s consumer dispute rules. But the Cheyenne River Sioux Tribe 

doesn’t authorize arbitrators, and it doesn’t promulgate consumer 

dispute rules. In fact, the Tribe refuses to have anything to do with 

arbitration whatsoever. Faced with a previous iteration of Appellees’ 

arbitration contract, both the Seventh Circuit and the Eleventh Circuit 

refused to enforce it. Indeed, the Seventh Circuit called the provision a 

“sham from stem to stern.” Jackson v. Payday Fin., LLC, 764 F.3d 765, 

779 (7th Cir. 2014). 

The contract that Appellees seek to enforce in this case is only 

slightly different than the one considered by the Seventh and Eleventh 
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Circuits: It still requires arbitration to be conducted by an authorized 

representative of the Cheyenne River Sioux Tribe, under the Tribe’s 

(nonexistent) consumer dispute rules, but it permits the American 

Arbitration Association (AAA) or JAMS—legitimate arbitration 

organizations—to administer the arbitration. Appellees in this case 

“stipulated” to the district court that because of this provision, they 

would allow Ms. Yaroma to arbitrate without the involvement of the 

Tribe, despite the contract’s language to the contrary. 

In addition to the question of whether the Tribal arbitration 

provision is enforceable—a question on which the Seventh and Eleventh 

Circuits have already ruled—this case raises two new issues not 

considered by those courts: (1) whether a court may disregard illegal 

provisions of an arbitration contract, solely because the contract 

permits a legitimate arbitration organization to administer them—a 

question that no federal Court of Appeals has yet decided; and 

(2) whether a party that drafts an illegal arbitration contract may 

enforce that contract simply by offering to waive the illegal provisions 

after the fact.   
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These questions are arising frequently in courts across the 

country as consumers in numerous states have filed suit against 

Appellees alleging that their lending and collection practices violate 

state and federal law. But so far, no federal Court of Appeals has ruled 

on this version of Appellees’ arbitration contract. In addition, the 

question whether a party can enforce an arbitration contract simply by 

disavowing its illegal provisions is important not just in the cases 

involving Appellees, but in arbitration law more generally. Because this 

case raises important questions of law—including at least one question 

of first impression—Appellant respectfully requests oral argument. 

STATEMENT OF JURISDICTION 

The district court had subject-matter jurisdiction under 28 U.S.C. 

§ 1331 over Ms. Yaroma’s claims that Defendants violated the Fair Debt 

Collection Practices Act, see 15 U.S.C. § 1692k(d), and the Fair Credit 

Reporting Act, see 15 U.S.C. § 1681p.  The court had supplemental 

jurisdiction under 15 U.S.C. § 1367(a) over Ms. Yaroma’s state-law 

claims.  

The district court issued a final judgment granting Defendants’ 

motion to dismiss and to compel arbitration on September 16, 2015. 
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Memorandum Opinion & Order (Op.), RE 38, PageID 338. Ms. Yaroma 

timely appealed on October 15, 2015. Notice of Appeal, RE 39-1, 

PageID 343. This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

1. Whether an arbitration contract that requires consumers to 

prospectively waive their federal statutory rights and mandates that 

arbitration be conducted in a nonexistent forum is enforceable. 

2. Whether an arbitration contract that requires consumers to 

prospectively waive their federal statutory rights and mandates that 

arbitration be conducted in a nonexistent forum can be saved if it is 

administered by a legitimate arbitration organization. 

3. Whether a party that drafts an illegal arbitration contract may 

enforce that contract simply by offering to waive the illegal provisions 

after the fact. 

STATEMENT OF THE CASE 

1. Western Sky’s Illegal Lending Scheme. Beginning in 2009, 

Western Sky Financial, LLC, marketed its “small dollar, short-term, 

high-interest installment loans,” F.T.C. v. PayDay Fin. LLC, 989 F. 

Supp. 2d 799, 807 (D.S.D. 2013) (“FTC II”), online and on television, 

F.T.C. v. Payday Fin., LLC, 935 F. Supp. 2d 926, 930 (D.S.D. 2013) 
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(“FTC I”). Though Western Sky purports to be affiliated with the 

Cheyenne River Sioux Tribe of South Dakota, its advertising was aimed 

at consumers throughout the country—consumers who resided outside 

of South Dakota and were unaffiliated with the Tribe—who, like Ms. 

Yaroma, were in “dire financial straits” and “desperate for funds.” 

Compl., RE 1, PageID 2; see FTC I, 935 F. Supp. 2d at 932.  

 But Western Sky is not licensed to operate as a consumer lender 

in any state. And with good reason: Its small dollar loans come at an 

extremely high cost, including massive up-front fees and triple-digit 

interest rates. See, e.g., infra p. 9; Moses v. CashCall, Inc., 781 F.3d 63, 

66 (4th Cir. 2015) (the loan had an effective interest rate of over 230%). 

 This high-cost lending scheme is “clearly illegal” under state and 

federal law. Moses, 781 F.3d at 66; FTC II, 989 F. Supp. 2d at 805. But 

Western Sky claims to be immune from such laws:  Its agreements 

purport to be governed “solely [by] the exclusive laws and jurisdiction of 

the Cheyenne River Sioux Tribe,” and state that “no other state or 

federal law or regulation shall apply to this Loan Agreement.” Mot. 

Dismiss, Ex. A, RE 3-1, PageID 57.  
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But Western Sky is not owned or operated by the Tribe. Though 

the company is owned by a member of the Tribe, Martin Webb, Webb “is 

not an official of the Tribe” and “does not represent or act on behalf of 

the Tribe.” FTC I, 935 F. Supp. 2d at 929. And the company is 

incorporated under the laws of the state of South Dakota. Compl., RE 1, 

PageID 3. No court has ever endorsed the loan agreements’ claims that 

they are not governed by any state or federal law. Meanwhile, Native 

American advocacy groups have condemned Western Sky’s attempt to 

take advantage of tribal sovereign immunity, explaining that Western 

Sky “does not operate under tribal law or abide by tribal regulatory 

bodies and is not wholly-owned by a federally-recognized tribe.”1  

 Because of Western Sky’s usurious interest rates and its 

insistence that it is exempt from state and federal law, Western Sky’s 

scheme has come under intense scrutiny from both federal and state 

regulators. The Federal Trade Commission (FTC) brought an 

enforcement action against Western Sky and other affiliated high-cost 

                                                 

1 NAFSA Applauds New York Attorney General Decision to File 
Suit Against Lender Circumventing Tribal Law, (Aug. 12, 2013), 
http://www.prnewswire.com/news-releases/nafsa-applauds-new-york-
attorney-general-decision-to-file-suit-against-lender-circumventing-
tribal-law-219341571.html.  
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lending operations, claiming that they engaged in unfair and deceptive 

trade practices, violated the Electronic Fund Transfer Act, and used 

illegal debt collection practices, including unlawful wage garnishment. 

See FTC II, 989 F. Supp. 2d at 804.  

Likewise, the Consumer Financial Protection Bureau (CFPB) 

brought an enforcement action against Western Sky’s collection 

agents—Appellees CashCall, Inc., and Delbert Services Corp. Am. 

Compl., Consumer Fin. Prot. Bureau v. CashCall, Inc., No. 13-cv-12167 

(D. Mass. Mar. 21, 2014). The CFPB complaint alleges that Western 

Sky itself is essentially a shell: Though Western Sky purports to make 

loans in its own name, the loans are actually “marketed by CashCall, 

financed by WS Funding,” and “almost immediately sold to WS 

Funding, and then serviced and collected by CashCall, Delbert, or both.” 

Id. ¶¶ 19, 21. The complaint goes on to allege that CashCall and Delbert 

sought to collect on thousands of loans that state law either rendered 

void or limited consumers’ obligation to repay. Id. ¶¶36-44.  “As a 

result,” according to the CFPB, CashCall and Delbert’s business model 

was essentially to “t[ake] money from consumers that those consumers 

did not owe and typically could ill-afford to lose.”  Id. at 1. 
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A number of states have also sought to protect their citizens from 

Western Sky and its constellation of associated organizations. For 

example, in a cease-and-desist order, the New Hampshire Banking 

Department rejected Western Sky’s claim of immunity from state and 

federal law, explaining that “Western Sky is nothing more than a front 

to enable CashCall to evade licensure by state agencies and to exploit 

Indian Tribal Sovereign Immunity to shield its deceptive business 

practices from prosecution by state and federal regulators.” In re 

CashCall, Inc., Case No. 12-308 (N.H. Banking Dep’t June 4, 2013).2 

New Hampshire is not alone. Numerous other states have also brought 

actions against Western Sky and its affiliates.3  

                                                 

2 This order is available at 
http://www.nh.gov/banking/orders/enforcement/documents/12-308-cd-
20130604.pdf. 

3 See, e.g., In re CashCall, Inc., DFI No. C-11-0701-14-FO1 (Wash. 
Dep’t Fin. Insts. May 30, 2014), available at 
http://www.dfi.wa.gov/sites/default/files/consumer-services/enforcement-
actions/C-11-0701-14-FO01.pdf; In re Western Sky Fin., LLC, (Nev. 
Dept. Bus. & Indus. June 28, 2013), available at 
http://fid.state.nv.us/Notices/2013/2013-07-
01_Order_CDWesternSkyFinancial.pdf; Colorado ex rel. Struthers v. 
Western Sky Fin., LLC, No. 11-cv-638, 2013 WL 9670692, at *1 (Colo. 
Dist. Ct. Apr. 15, 2013); In re CashCall, Inc. & WS Funding, LLC, No. 
2013-010 (Mass. Comm’r Banks & Small Loan Licensing Apr. 4, 2013), 
available at http://www.mass.gov/ocabr/banking-and-finance/laws-and-
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 2. Ms. Yaroma’s Western Sky Loan and Appellees’ 

Collection Efforts. Like thousands of others, the loan that Ms. 

Yaroma obtained from Western Sky came at an illegally high cost. She 

received $2,525, but under the terms of the loan agreement, would be 

required to pay back an astonishing $13,878.62—that’s a finance charge 

of $11,353.62 and an effective annual interest rate of 138.91%. Mot. 

Dismiss, Ex. A, RE 3-1, PageID 57. That rate is far in excess of the 36% 

interest rate cap on consumer loans of less than $3,000 imposed by the 

law of Kentucky—where Ms. Yaroma lives and took out the loan. 

KRS 286.4.530(1). 

 Like so many others, Ms. Yaroma’s loan was immediately sold or 

referred to CashCall, and it was CashCall—not Western Sky—that 

withdrew the payments on the loan from Ms. Yaroma’s bank account. 

                                                                                                                                                             

regulations/enforcement-actions/2013-dob-enforcement-
actions/cashcallwsfunding04042013.html; In re Western Sky Fin., LLC, 
No. 13 CC 265 (Ill. Dep’t Fin. & Prof’l Regulation Mar. 8, 2013), 
available at 
https://www.idfpr.com/dfi/ccd/Discipline/WesternSkyCDOrder3813.pdf; 
In re Western Sky Fin., LLC, No. I-12-0039 (Or. Dep’t Consumer & Bus. 
Servs. Dec. 13, 2012), available at 
http://www.oregondfcs.org/securities/enf/orders/I-12-0039.pdf; Maryland 
Comm’r Fin. Regulation v. Western Sky Fin., LLC, No. 11-cv-00735 (D. 
Md. Mar. 18, 2011). 
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Compl., RE 1, PageID 5. CashCall later referred the loan to Delbert for 

servicing. Id. at PageID 6. 

 At first, Ms. Yaroma successfully made payments on her loan. 

However, after paying $3,693.24 on her $2,525.00 loan, Ms. Yaroma 

was no longer able to make any further payments. Compl., RE 1, 

PageID 6.  

 Delbert then came after Ms. Yaroma in an attempt to collect on 

the additional finance charges associated with her Western Sky loan. 

Compl., RE 1, PageID 6.  In a July 2014 collections letter, Delbert 

represented that Ms. Yaroma owed another $2,550.69 in interest and 

fees. Id. The following month, Delbert sent Ms. Yaroma another letter, 

this time offering to modify the interest rate on her loan to 71%. Id. And 

the letters just kept coming. In September, Delbert stated that Ms. 

Yaroma owed $3,359.68; in early October, it was $3,558.57; and by late 

October’s letter, the amount due was back to $2,550.69. Id. at PageID 7. 

In January 2015, Delbert informed Ms. Yaroma that it had transferred 

the servicing of the loan back to CashCall. Id. at PageID 7. At no point 

did Delbert send Ms. Yaroma the written notice required by 15 U.S.C. 

§ 1692g—which would have explained the debt and given Ms. Yaroma 
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thirty days to challenge its validity. Id. at PageID 6. Throughout this 

time, Delbert reported Ms. Yaroma as delinquent to various credit 

reporting agencies, including Experian Information Solutions. Id. at 

PageID 7. 

 3. Because the Loan Is Illegal and Void Under Kentucky 

Law, Ms. Yaroma Brings Suit. In January 2015, Ms. Yaroma brought 

suit in the Eastern District of Kentucky against CashCall, Delbert, 

Western Sky, and Experian based on the illegality of the loan, the 

unlawful attempts to collect on the loan, and Experian’s reporting of 

negative credit information about Ms. Yaroma. See Compl., RE 1, 

PageID 9-14. Specifically, Ms. Yaroma alleged that the Western Sky 

loan is illegal under Kentucky law because Western Sky is not a 

licensed lender in Kentucky and because the loan’s interest rate far 

outstrips Kentucky’s 36% interest rate cap on consumer loans of less 

than $3,000. Id. at PageID 4-5; see KRS 286.4-420 (license required to 

charge interest above the legal rate); KRS 286.4-530(1) (limiting the 

interest rate on loans less than $3,000 to 3% per month). And because 

the loan is clearly illegal under Kentucky law, it is void—meaning that 
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no party has the right to collect “any principal, charges, or recompense 

whatsoever.” KRS 286.4-991(1).  

 Ms. Yaroma brought claims against Western Sky and CashCall for 

violations of the Kentucky Consumer Protection Act on the basis of 

their illegal lending scheme and against Delbert for violating the Fair 

Debt Collections Practices Act in its attempt to collect on an illegal and 

void loan. Compl., RE 1, PageID 10, 13. She also brought claims against 

Delbert and Experian for reporting inaccurate credit information about 

her Western Sky loan. Id. at PageID 10-13. Ms. Yaroma has since 

settled her claims against Experian. Op., RE 38, PageID 323 n.2.   

 4. CashCall and Delbert Seek to Shield the Lending and 

Collection Scheme from Scrutiny. Virtually immediately, CashCall 

and Delbert moved to dismiss or compel arbitration of Ms. Yaroma’s 

claims. Mot. Dismiss, RE 3, PageID 34.  

 First, CashCall and Delbert argued that the forum-selection 

clause in the Western Sky loan agreement required that any claims be 

brought in Cheyenne River Sioux Tribal Court and could not be brought 

in state or federal court. Mot. Dismiss, RE 3, PageID 41-44. Because the 

agreement states that “This Loan Agreement is subject to the 
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exclusive laws and jurisdiction of the Cheyenne River Sioux 

Tribe,” they argued, the case must be dismissed. Mot. Dismiss, Ex. A, 

RE 3-1, Page ID 57 (emphasis in original).  

 Second, CashCall and Delbert argued that Ms. Yaroma’s claims 

must be dismissed under the doctrine of tribal exhaustion. Mot. 

Dismiss, RE 3, PageID 44-48. Under that doctrine, if there is a 

“colorable” basis for tribal jurisdiction over a claim, it must be sent to 

tribal court for that court to opine on whether it has jurisdiction. Id. at 

PageID 44.4 

 Third, in the alternative, CashCall and Delbert contended that 

Ms. Yaroma’s claims must be sent to arbitration under the terms of the 

Western Sky loan agreement. Mot. Dismiss, RE 3, PageID 48-52. The 

key provision requiring arbitration states:  

Agreement to Arbitrate. You agree that any Dispute, 
except as provided below, will be resolved by Arbitration, 
which shall be conducted by the Cheyenne River Sioux 

                                                 

4 The only court of appeals to have ruled on whether Western 
Sky’s forum-selection clause is enforceable and whether the tribal 
exhaustion doctrine applies in this context held that there is no 
colorable claim of tribal jurisdiction over borrowers’ claims and that the 
forum-selection clause is not enforceable. Jackson, 764 F.3d at 781-86. 
If this Court were to rule in favor of CashCall and Delbert on either of 
their tribal-court-jurisdiction arguments, it would create a circuit split. 
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Tribal Nation by an authorized representative in accordance 
with its consumer dispute rules and the terms of this 
Agreement. 

Mot. Dismiss, Ex. A, RE 3-1, PageID 60.   

But the Cheyenne River Sioux Tribe doesn’t authorize arbitrators, 

and it doesn’t have consumer dispute rules. Id.; Mot. Dismiss, Ex. A, RE 

3-1, PageID 60; see also Inetianbor v. CashCall, Inc., 768 F.3d 1346, 

1354 (11th Cir. 2014) (refusing to enforce this arbitration provision). 

Western Sky’s arbitration provision is thus impossible to fulfill. 

Furthermore, the arbitration clause requires borrowers to 

relinquish their rights under federal and state law, stating that only 

Tribal law may be applied by the arbitrator: “The arbitrator will apply 

the laws of the Cheyenne River Sioux Tribal Nation and the terms of 

this Agreement.” Mot. Dismiss, Ex. A, RE 3-1, PageID 61. The 

agreement, in turn, expressly disclaims the application of any state or 

federal law. Id. at PageID 57 (“[N]o other state or federal law or 

regulation shall apply to this Loan Agreement, its enforcement or 

interpretation.”). 

Both the Seventh and Eleventh Circuits have considered a version 

of the Western Sky arbitration contract, and both have refused to 
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enforce it.  Jackson, 764 F.3d at 777; Inetianbor, 768 F.3d at 1354. The 

contract here differs from the version considered by the Seventh and 

Eleventh Circuits in only one respect: Ms. Yaroma’s contract contains a 

provision permitting parties to choose the American Arbitration 

Association, JAMS, or some other arbitration organization to 

“administer” the arbitration. Mot. Dismiss, Ex. A, RE 3-1, PageID 60. 

But the agreement expressly limits the role of the arbitration 

administrator, stating that the administrator’s “rules and procedures” 

govern only “to the extent” that they “do not contradict either the law of 

the Cheyenne River Sioux Tribe or the express terms of this 

Agreement.” Id. And the “Agreement to Arbitrate” remains exactly the 

same: It still requires that the arbitrator be an authorized 

representative of the Cheyenne River Sioux Tribe and that the 

arbitration be conducted under the Tribe’s (nonexistent) consumer 

dispute rules. Id.  

5. The District Court’s Decision. The district court declined to 

consider CashCall and Delbert’s tribal-court-jurisdiction arguments, 

reasoning that it was required to decide the motion to compel 

arbitration first. Op., RE 38, PageID 326. 
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The district court then granted CashCall and Delbert’s motion to 

compel and dismissed Ms. Yaroma’s suit. Op., RE 38, PageID 338-39. 

The court recognized that two courts of appeals have held that Western 

Sky’s tribal arbitration scheme is illusory, but it refused to credit these 

decisions. Id. at PageID 329, 333. Instead, the district court relied on 

CashCall and Delbert’s “assurances” and “concessions” that they would 

permit Ms. Yaroma to arbitrate her dispute without the involvement of 

the Cheyenne River Sioux Tribe, and held, based on these assurances, 

that the arbitration contract is enforceable. Id. at PageID 333, 338 n.10.   

The district court did not explain how its decision could be 

reconciled with the arbitration contract’s language requiring that the 

arbitrator be an authorized representative of the Tribe and that 

arbitration be conducted pursuant to the Tribe’s consumer dispute 

rules.  Nor did it explain how its decision was consistent with Section 4 

of the Federal Arbitration Act, which requires that an arbitration 

contract be enforced “‘in accordance with [its] terms,” 9 U.S.C. § 4.  

This appeal followed. 
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SUMMARY OF THE ARGUMENT 

Western Sky’s arbitration contract requires consumers to 

arbitrate in a forum that literally doesn’t exist: It mandates that 

disputes be resolved by arbitrators authorized by a tribe that doesn’t 

authorize arbitrators, under consumer dispute rules promulgated by a 

tribe that doesn’t promulgate consumer dispute rules. And as if that 

weren’t enough, the contract requires consumers to waive their right to 

pursue federal (and state) statutory claims.  

The contract is blatantly unenforceable: It prohibits consumers 

from effectively vindicating their statutory claims. Indeed, it denies 

them any forum at all in which to bring disputes. And not only that—it 

is also procedurally and substantively unconscionable. Faced with a 

previous iteration of this contract, the Seventh Circuit held that it was 

“a sham from stem to stern.” Jackson, 764 F.3d at 779.  

 The current iteration of the agreement is no better. The only 

difference is that it permits a legitimate arbitration organization like 

AAA or JAMS to administer the arbitration. But a sham administered 

by a legitimate organization is still a sham.  
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 Contrary to the district court’s conclusion, Appellees’ assurances 

that they would permit Ms. Yaroma to arbitrate without the 

involvement of the Cheyenne River Sioux Tribe cannot save the 

contract. The contract does not allow arbitration without the 

involvement of the Tribe. And the Federal Arbitration Act only permits 

courts to compel arbitration in accordance with the contract’s terms. 

The district court, therefore, was not permitted to disregard the 

contract’s plain text in favor of Appellees’ after-the-fact assurances. For 

that reason alone, its decision should be reversed. 

Moreover, there can be little doubt that the purpose of Appellees’ 

“practice of using tribal arbitration agreements” was to enable them to 

“prey on financially distressed consumers, while shielding” themselves 

from efforts to enforce state and federal lending laws. Moses, 781 F.3d 

at 94 (Davis, J., concurring in the judgment and dissenting in part). 

This Court should not allow itself to be a party to such an “odious[ ]” 

practice. Id. If it does, companies will continue to draft deliberately 

illegal arbitration schemes, safe in the knowledge that if they’re ever 

challenged, they can simply disavow their illegal provisions and this 

Court will compel arbitration anyway. 

      Case: 15-6159     Document: 20     Filed: 01/19/2016     Page: 26



19 

STANDARD OF REVIEW 

“This Court reviews de novo a district court’s ruling on whether to 

compel arbitration.” Burden v. Check Into Cash of Kentucky, LLC, 267 

F.3d 483, 487 (6th Cir. 2001).  

ARGUMENT 

I. The Arbitration Contract is Unenforceable. 

A. The arbitration contract impermissibly requires 
consumers to prospectively waive their federal 
statutory rights. 

Western Sky’s arbitration contract effectively “forbid[s]” the 

assertion of federal statutory rights.  Am. Exp. Co. v. Italian Colors 

Rest., 133 S. Ct. 2304, 2310 (2013). And as the Supreme Court has 

repeatedly made clear, such a prohibition is “certainly” unenforceable. 

Id.  

The Western Sky contract repeatedly states that it is governed 

solely by the law of the Cheyenne River Sioux Tribe. See, e.g., Mot. 

Dismiss, Ex. A, RE 3-1, PageID 57, 59, 60, 61. But it doesn’t just require 

the arbitrator to apply Tribal law; it also expressly forbids the 

“application of any [other] law.” Id. at PageID 60-61. And in case that 

left any doubt, the loan contract also states that “no United States state 

or federal law applies to this Agreement.” Id. at PageID 59. Consumers 
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cannot possibly bring federal statutory claims in arbitration, because 

the arbitrator is prohibited from applying federal law. 

The Supreme Court has made clear that it “would have little 

hesitation in condemning” an arbitration contract that operated as “a 

prospective waiver of a party’s right to pursue statutory remedies.” 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 

637 (1985); see Am. Exp. Co., 133 S. Ct. at 2310. Western Sky’s 

arbitration contract does exactly that: It requires consumers to 

prospectively waive all state and federal law claims. For that reason 

alone, this Court should “have little hesitation in condemning” it. 

Mitsubishi, 473 U.S. at 637. 

B. The arbitration contract requires disputes to be 
brought before a sham arbitration forum. 

Even if Western Sky’s arbitration contract didn’t expressly forbid 

the arbitration of state and federal law claims, it would still be 

unenforceable because it creates a sham arbitral forum in which it 

would be impossible for consumers to “effectively vindicate” their rights. 

See McMullen v. Meijer, Inc., 355 F.3d 485, 490 (6th Cir. 2004) (“[E]ven 

if arbitration is generally a suitable forum for resolving a particular 

statutory claim, the specific arbitral forum provided under an 
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arbitration agreement must nevertheless allow for the effective 

vindication of that claim.” (internal quotation marks omitted)).  The 

only arbitral forum in which the contract permits consumers to bring 

disputes is one that literally doesn’t exist. 

The contract provides that disputes “will be resolved by 

Arbitration, which shall be conducted by the Cheyenne River Sioux 

Tribal Nation by an authorized representative in accordance with its 

consumer dispute rules.” Mot. Dismiss, Ex. A, RE 3-1, PageID 60. But 

the Cheyenne River Sioux Tribe doesn’t authorize representatives to 

conduct arbitration. Jackson, 764 F.3d at 776. And it doesn’t have any 

consumer dispute rules. See id. 

The impossibility of arbitration conducted by the Cheyenne River 

Sioux Tribe was conclusively established by the District Court for the 

Southern District of Florida in Inetianbor v. CashCall, 962 F. Supp. 2d 

1303 (S.D. Fla. 2013). In that case, the court compelled the plaintiff, 

Abraham Inetianbor, to arbitrate his claims against CashCall, pursuant 

to a Western Sky arbitration contract that, like Ms. Yaroma’s, required 

arbitration to be conducted by an authorized representative of the 

Cheyenne River Sioux Tribe under the Tribe’s consumer dispute rules. 
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Id. at 1305. But when Mr. Inetianbor attempted to initiate such an 

arbitration, he received a letter from the Tribe stating that it “does not 

authorize Arbitration.” Id. (internal quotation marks omitted). Based on 

this letter, the district court held that the arbitration forum provided in 

Western Sky’s contract was “unavailable,” and therefore Mr. Inetianbor 

could bring his claims in court. Id.5  

Undeterred, CashCall subsequently renewed its demand for 

arbitration, claiming that tribal arbitration was, in fact, available, for it 

had identified a Tribal elder—Robert Chasing Hawk, Sr.—who was 

willing to serve as an arbitrator. Inetianbor, 962 F. Supp. 2d at 1305-06.  

CashCall submitted to the court a letter purportedly written by Mr. 

Chasing Hawk stating that he had “no preexisting relationship with 

either party in this case.” Id. at 1306 (internal quotation marks 

omitted). The court changed course and compelled arbitration. Id. 

It turned out, however, that Mr. Chasing Hawk was handpicked to 

arbitrate the dispute by the owner of Western Sky himself; that despite 

                                                 

5 A subsequent letter from the Tribe clarified that “contractual 
agreement[s]” to arbitrate are “permissible,” but reaffirmed that the 
Tribe itself “does not provide arbitration” and “does not involve itself in 
the hiring of the arbitrator.” Inetianbor, 962 F. Supp. 2d at 1306 
(internal quotation marks omitted). 
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Mr. Chasing Hawk’s representation that he had “no preexisting 

relationship with either party,” in fact, his daughter worked for 

Western Sky; and that Mr. Chasing Hawk was “not an attorney,” had 

“not been admitted to practice law in either South Dakota or the court 

of the [Tribe],” and did not have “any training as an arbitrator.” 

Jackson, 764 F.3d at 771. But, worst of all, he was not an authorized 

representative of the Tribe—and so he didn’t even meet the 

requirements of the arbitration contract in the first place. Inetianbor, 

962 F. Supp. 2d at 1308. The Tribe, Mr. Chasing Hawk explained, “has 

nothing to do with any of this business.” Id. (internal quotation marks 

omitted). 

Given CashCall’s numerous opportunities—and repeated failure—

to identify a single person authorized by the Tribe to conduct 

arbitration, the court entered a finding that there was no such person. 

Inetianbor, 962 F. Supp. 2d at 1309. And CashCall itself conceded that 

the Tribe has no consumer dispute rules. Id. Accordingly, the court 

concluded that Mr. Inetianbor had demonstrated “that 1) the arbitral 

forum does not exist, and 2) rules governing the purported forum do not 

exist.” Id. at 1309. And it held once and for all that the tribal 
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arbitration required by Western Sky’s contract was impossible. Id. The 

Eleventh Circuit agreed. See Inetianbor, 768 F.3d at 1354. And the 

Seventh Circuit has come to the same conclusion. Jackson, 764 F.3d at 

777 (“The record clearly establishes, however, that such a forum does 

not exist: The Cheyenne River Sioux Tribe does not authorize 

Arbitration, it does not involve itself in the hiring of arbitrators, and it 

does not have consumer dispute rules.” (internal quotation marks and 

alterations omitted)). 

Oddly (given that the issue was never raised, let alone briefed, by 

the parties), the district court opined that it was “not . . . appropriate” 

for Ms. Yaroma to rely on the rulings of other courts to demonstrate 

that the Cheyenne River Sioux Tribe does not authorize arbitrators and 

has no consumer dispute rules. Op., RE 38, PageID 333. But, in fact, it 

was entirely appropriate for her to do so.  

The issue of the Tribal forum’s availability (or lack thereof) was 

“actually and necessarily determined by a court of competent 

jurisdiction”—the United States District Court for the Southern District 

of Florida in Inetianbor. See Hammer v. I.N.S., 195 F.3d 836, 840 (6th 

Cir. 1999) (internal quotation marks omitted). And there can be no 
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question that CashCall had a “full and fair opportunity”—in fact, 

several opportunities—“to litigate the issue” in that case. See id. Under 

the doctrine of collateral estoppel, the Inetianbor court’s determination 

is entitled to preclusive effect. See id.   

Ms. Yaroma was not required to try to arbitrate before a Tribe 

that has been proven not to conduct arbitration, solely so that the 

district court in this case could decide for itself what several other 

courts have already concluded. That is precisely what collateral 

estoppel is designed to prevent. See Montana v. United States, 440 U.S. 

147, 153-54 (1979) (“To preclude parties from contesting matters that 

they have had a full and fair opportunity to litigate protects their 

adversaries from the expense and vexation attending multiple lawsuits, 

conserves judicial resources, and fosters reliance on judicial action by 

minimizing the possibility of inconsistent decisions.”). 

The district court’s refusal to accept the decisions of other courts 

holding that the Cheyenne River Sioux Tribe doesn’t conduct 

arbitration is particularly perplexing given that CashCall itself didn’t 

dispute the point. See Defs.’ Reply Supp. Mot. Dismiss, RE 24, 

PageID 220-21. To the contrary, CashCall has now repeatedly admitted 
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that the Tribe doesn’t conduct arbitration—that it doesn’t authorize 

arbitrators and has no consumer dispute rules. See, e.g., Defs.’ Reply 

Supp. Mot. Dismiss, RE 24, PageID 220-21 (“[T]he CRST [Cheyenne 

River Sioux Tribe] did not provide for arbitration, and the CRST did not 

have arbitration rules.”); Op., RE 38, PageID 332 (“Defendants 

conceded that the CRST does not have specific consumer dispute 

rules.”); Williams v. CashCall, Inc., 92 F. Supp. 3d 847, 851-52 (E.D. 

Wis. 2015) (“CashCall acknowledges that the arbitral forum and 

associated procedural rules set forth in Ms. Walker’s loan agreement 

are not available.”); Inetianbor, 962 F. Supp. 2d at 1309 (“CashCall 

conceded that” the Cheyenne River Sioux Tribe “does not have any 

consumer dispute rules.”).   

Like any forum-selection clause, an arbitration clause may be 

“set[ ] aside” if “‘enforcement would be unreasonable and unjust’” or 

“proceedings ‘in the contractual forum will be so gravely difficult and 

inconvenient that [the resisting party] will for all practical purposes be 

deprived of his day in court.’” Mitsubishi Motors Corp., 473 U.S. at 632 

(second alteration in original) (quoting M/S Bremen v. Zapata Off-

Shore Co., 407 U.S. 1, 15, 18 (1972)). The Seventh Circuit had “no 
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hesitation concluding that” the selection of a tribal arbitration forum 

that doesn’t actually exist meets this standard. Jackson, 764 F.3d at 

776. 

Furthermore, this Court has repeatedly held that parties are not 

required to submit to an arbitration process that is “fundamentally 

unfair,” for parties cannot “effectively vindicat[e]” their claims in a 

forum that is stacked against them. See, e.g., Walker v. Ryan’s Family 

Steak Houses, Inc., 400 F.3d 370, 386, 388 (6th Cir. 2005); McMullen, 

355 F.3d at 487, 493-94. In McMullen, for example, the Court refused to 

enforce a provision granting “one party to the arbitration unilateral 

control over the pool of potential arbitrators.” McMullen, 355 F.3d at 

494. Similarly, in Walker, the Court struck down an arbitration contract 

that allowed one party to “effectively determine[]” the make-up of the 

pools from which arbitrators would be drawn and had no protocol or 

rules requiring that the arbitrators be unbiased. Walker, 400 F.3d at 

386-87. In these cases, the Court held that the structural bias in the 

arbitrator-selection process prevented arbitration from being “an 

effective substitute for a judicial forum,” and it refused to require 

arbitration under those circumstances. Id. at 385.  
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This case is worse. Arbitration under Western Sky’s arbitration 

contract is not just unfair; it’s impossible. It requires an arbitrator 

authorized by a tribe that doesn’t authorize arbitrators and consumer 

dispute rules that don’t exist. As the Seventh Circuit concluded, “there 

simply [is] no prospect of a meaningful and fairly conducted arbitration” 

under this agreement. Jackson, 764 F.3d at 779 (internal quotation 

marks omitted). It is “a sham from stem to stern.” Id. Western Sky calls 

its scheme “arbitration,” but a system under which consumers cannot 

possibly resolve their disputes is not arbitration “in any meaningful 

sense of the word.” Hooters of Am., Inc. v. Phillips, 173 F.3d 933, 941 

(4th Cir. 1999). Both the Seventh and the Eleventh Circuit have refused 

to enforce this scheme, which thoroughly deprives consumers of any 

opportunity to vindicate their claims. See Jackson, 764 F.3d at 777; 

Inetianbor, 768 F.3d at 1354. This court should do the same.   

C. The arbitration contract is unconscionable. 

Not only is the arbitral forum a sham, the arbitration contract as 

a whole is unconscionable. The unconscionability doctrine “is directed 

against one-sided, oppressive and unfairly surprising contracts.” 

Schnuerle v. Insight Commc’ns Co., L.P., 376 S.W.3d 561, 575 (Ky. 
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2012); see Restatement (Second) of Contracts § 208. The arbitration 

contract here is all three: Western Sky required borrowers to agree to 

its arbitration contract as a condition of receiving a loan, but only 

notified them of this requirement after the borrowers had already 

applied for the loan and been approved; the contract is replete with 

inconsistent, confusing, and flat-out false terms; and it effectively 

deprives borrowers of the ability to bring any claims against Western 

Sky or its affiliates.  

Both the Federal Trade Commission and the Seventh Circuit have 

concluded that the arbitration contract is unconscionable. See Jackson, 

764 F.3d at 778–79; Br. for the Fed. Trade Comm’n as Amicus Curiae 

(“FTC Amicus”), Jackson v. Payday Fin. LLC, 764 F.3d 765 (7th Cir.) 

(No. 12-2617), 2013 WL 5306136, at *25-*32. This Court should do the 

same.6 

                                                 

6 It doesn’t matter whether the law of Kentucky—where Ms. 
Yaroma entered the contract and brought suit on it—or the law of the 
Cheyenne River Sioux Tribe applies. According to CashCall, the Tribe 
“would employ traditional contractual principles, including the 
Restatement [of Contracts] to determine if the” arbitration contract was 
unconscionable. Jackson, 764 F.3d at 779 n.37 (internal quotation 
marks omitted). As explained below, the arbitration contract is both 
procedurally and substantively unconscionable. Under either the 
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1. The agreement is procedurally unconscionable.  

“Procedural, or unfair surprise, unconscionability pertains to the 

process by which an agreement is reached and the form of an 

agreement, including the use therein of fine print and convoluted or 

unclear language.” Schnuerle, 376 S.W.3d at 576 (internal quotation 

marks omitted). Some factors that are “relevant to the procedural 

unconscionability inquiry include the bargaining power of the parties, 

‘the conspicuousness and comprehensibility of the contract language, 

the oppressiveness of the terms, and the presence or absence of a 

meaningful choice.’” Id. (quoting Jenkins v. First Am. Cash Advance of 

Georgia, LLC, 400 F.3d 868, 875–876 (11th Cir.2005)).  

As the Seventh Circuit has explained, Western Sky’s arbitration 

contract is procedurally unconscionable on its face. Jackson, 764 F.3d at 

778. First, although the contract requires arbitration “by an authorized 

representative” of the Cheyenne River Sioux Tribe “in accordance with 

its consumer dispute rules,” there is no such representative, and there 

are no such rules. Mot. Dismiss, Ex. A, RE 3-1, PageID 60. Therefore, it 

                                                                                                                                                             

Restatement or Kentucky law, it is unenforceable. See id.; Schnuerle, 
376 S.W.3d at 576 n.12 (explaining that a contract is unenforceable if it 
is either procedurally or substantively unconscionable). 
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“was not possible for [Ms. Yaroma] to ascertain the dispute resolution 

processes and rules to which [she was] agreeing.” Jackson, 764 F.3d at 

778.  

Second, the contract contains “inconsistent language,” providing 

that the Cheyenne River Sioux Tribal Court has “sole subject matter 

and personal jurisdiction,” Mot. Dismiss, Ex. A, RE 3-1, PageID 57, but 

also requiring arbitration of all disputes, id. at PageID 60. Jackson, 764 

F.3d at 778 (internal quotation marks omitted). This conflict also “made 

it difficult for borrowers to understand exactly what form of dispute 

resolution they were agreeing to.” Id. (internal quotation marks and 

alterations omitted).  

Finally, the contract repeatedly (and falsely) purports to be 

“subject solely to the exclusive laws and jurisdiction of the Cheyenne 

River Sioux Tribe,” Mot. Dismiss, Ex. A, RE 3-1, PageID 57 (emphasis 

added), and contends that it is “governed” exclusively by “the laws of 

the” Tribe and “the Indian Commerce Clause of the Constitution,” id. at 

PageID 59—an entirely “irrelevant constitutional provision” that grants 

Congress the power to regulate commerce with Indian tribes. Jackson, 

764 F.3d at 778 (internal quotation marks omitted). These provisions 
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“may have induced [consumers] to believe, mistakenly, that they had no 

choice but to accede to resolution of their disputes” by the Cheyenne 

River Sioux Tribe. Id. (internal quotation marks omitted). 

Western Sky’s arbitration contract made it impossible for 

consumers to ascertain what kind of dispute resolution process they 

were agreeing to. Agreeing to the contract, therefore, could not possibly 

constitute a “meaningful choice.” Schnuerle, 376 S.W. at 576; 

Restatement (Second) of Contracts § 208 cmt. d. That is the epitome of 

procedural unconscionability. See Inetianbor, 768 F.3d at 1355 (Restani, 

J. concurring).7  

                                                 

7 The terms of the contract alone are sufficient to demonstrate 
procedural unconscionability. But as the FTC has explained, there is 
unconscionability even beyond what is evident from the face of the 
contract: Western Sky’s arbitration contract is a “boilerplate” contract of 
adhesion—borrowers must sign the contract to receive a loan, and they 
have no ability to modify its terms. FTC Amicus, 2013 WL 5306136, at 
*27. Moreover, borrowers don’t even see the arbitration provisions 
“until after they apply for the loans”—that is, after they “submit loan 
applications . . . containing their social security numbers, bank account 
numbers, and other personal information” to Western Sky—“and learn 
that their loans have been approved.” Id. at *22, *27 & nn.17, 20 
(emphasis added). “By this point,” borrowers “will have supplied 
[Western Sky] with highly sensitive personal and financial data and 
would understandably be wary of starting the process anew with 
another lender.” Id. at *22 n.17. Thus, not only does Western Sky force 
all borrowers to sign the arbitration contract as a condition of receiving 
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2. The agreement is substantively unconscionable.  

“Substantive unconscionability refers to contractual terms that 

are unreasonably or grossly favorable to one side and to which the 

disfavored party does not assent.” Schnuerle, 376 S.W.3d at 577 

(internal quotation marks omitted). 

The Seventh Circuit had no difficulty determining that because 

the “dispute-resolution mechanism” required by the arbitration contract 

is nothing more than “a sham and an illusion,” the contract is 

substantively unconscionable. Jackson, 764 F.3d at 778–79 (internal 

quotation marks omitted). The contract assures borrowers that disputes 

will be resolved “under the watchful eye of a legitimate governing tribal 

body,” and yet “a proceeding subject to such oversight simply is not a 

possibility.” Id. at 779. “There simply [is] no prospect of a meaningful 

and fairly conducted arbitration” of borrowers’ claims where the 

arbitrator is required to be a representative of a tribe that explicitly 

refuses to involve itself in arbitration, the arbitration must be 

conducted under rules that do not exist, and the contract explicitly 
                                                                                                                                                             

a loan, it waits to do so until borrowers have already invested so much 
in their Western Sky application that they would be reluctant to switch 
to a different lender. Agreeing to arbitrate under these circumstances is 
not a meaningful choice.  
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prohibits arbitrators from applying state or federal law. See id. at 779 

(internal quotation marks omitted).  

To say the arbitration contract “unreasonably favor[s]” Western 

Sky would be an understatement. See  Restatement (Second) of 

Contracts § 208 cmt. d; Schnuerle, 376 S.W.3d at 577. In the words of 

the FTC, the whole purpose of the arbitration contract is to “depriv[e] 

consumers of a fair opportunity to assert claims and defenses against” 

Western Sky and its affiliates. FTC Amicus, 2013 WL 5306136, at *31. 

Such a contract is unquestionably substantively unconscionable.  

II. This Court Cannot Salvage the Hopelessly Flawed 
Arbitration Contract.  

A. Western Sky’s sham dispute resolution process is no 
less a sham simply because a legitimate arbitration 
organization may administer it.  

The district court held that it didn’t matter if the tribal arbitration 

provision was a sham, because CashCall “stipulated” that Ms. Yaroma 

could choose to arbitrate her claims without the Tribe’s involvement. 

Op., RE 38, PageID 332. But that’s not what the contract says. And no 

amount of “stipulat[ions]” or “assurances” from CashCall can change 

that, id. at PageID 332-33. 
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The contract states: “You agree that any Dispute, except as 

provided below, will be resolved by Arbitration, which shall be 

conducted by the Cheyenne River Sioux Tribal Nation by an authorized 

representative in accordance with its consumer dispute rules and the 

terms of this Agreement.” Mot. Dismiss, Ex. A, RE 3-1, PageID 60 

(emphasis added). There is only one way to interpret this provision: 

Arbitration “‘is required to’ be conducted by an authorized 

representative of the Tribe” under the Tribe’s consumer dispute rules. 

Inetianbor, 768 F.3d at 1351 (quoting Black’s Law Dictionary (9th ed. 

2009)); see In re Revco D.S., Inc., 898 F.2d 498, 501 (6th Cir. 1990) 

(“‘[T]his word [shall] is generally imperative or mandatory.’” (quoting 

Black’s Law Dictionary)). There is therefore only one “way to enforce 

the arbitration agreement ‘in accordance with [its] terms,’ 9 U.S.C. § 4,” 

as required by the Federal Arbitration Act: “to compel arbitration before 

an authorized representative of the Tribe.” Inetianbor, 768 F.3d at 

1352.  

The district court noted that this provision states that it applies 

“except as provided below.” Op., RE 38, PageID 332. But that’s not 

relevant here. The phrase “except as provided below” clearly modifies 
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“any Dispute.” It exempts from arbitration altogether those disputes 

that subsequent contractual provisions state shall not be arbitrated: 

small claims disputes, exempted by the contract’s small claims 

exception; class actions, if the arbitrator or a court refuses to enforce 

the class action waiver; and disputes where the consumer has chosen to 

opt out of arbitration, pursuant to the contract’s opt-out provision. Mot. 

Dismiss, Ex. A, RE 3-1, PageID 60-61. It doesn’t change the contract’s 

requirements for how arbitration shall be conducted. 

Moreover, even if the phrase “except as provided below” did apply 

to the requirements for how arbitration was to be conducted, nothing 

would change. No other provision of the arbitration contract contradicts 

or provides an exception from its requirement that arbitration be 

conducted by an authorized representative of the Tribe under the 

Tribe’s consumer dispute rules.  

The agreement permits Ms. Yaroma to choose AAA or JAMS to 

“administer the arbitration,” but that doesn’t solve the problem. Mot. 

Dismiss, Ex. A, RE 3-1, PageID 60 (emphasis added). Contrary to 

CashCall’s “assurances” to the district court, this provision does not 

mean that arbitration need not be conducted by an authorized 
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representative of the Cheyenne River Sioux Tribe; nor does it mean that 

arbitration need not be conducted pursuant to the Tribe’s (non-existent) 

consumer dispute rules. 

An arbitration administrator is just that—an administrator. It 

handles the procedural aspects of putting together an arbitration—

things like accepting and distributing filings, scheduling proceedings, 

and providing a neutral location for hearings. See AAA Handbook on 

Commercial Arbitration 169-180; AAA Consumer Arbitration Rules, at 

39 (“The Administrator’s role is to manage the administrative aspects of 

the arbitration.”).  

“Providing that an organization like the AAA or JAMS will 

administer an arbitration,” therefore, is not “the same as providing that 

an arbitrator from that organization will conduct the arbitration.” 

Williams, 92 F. Supp. 3d at 852-53 (emphasis added). “[A]rbitrations 

are ‘conducted’ by the arbitrators themselves—not the administering 

organization.” Id. (emphasis added). And Western Sky’s contract 

requires that arbitration be “conducted” by an authorized 

representative of the Cheyenne River Sioux Tribe. Mot. Dismiss, Ex. A, 

RE 3-1, PageID 60 (emphasis added). 
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As the district court noted, the provision permitting the parties to 

choose an arbitration administrator is entitled “Choice of Arbitrator.” 

Mot. Dismiss, Ex. A, RE 3-1, PageID 60. But the text of that provision 

doesn’t match its heading. The text is entirely focused on the logistics of 

the arbitration: when notice must be given, where the arbitration may 

take place, and who may administer it. Mot. Dismiss, Ex. A, RE 3-1, 

PageID 60. It says nothing at all about who may serve as an arbitrator 

or how the arbitrator may be selected—or anything else related to the 

choice of arbitrator. See id. That information is in the provision entitled 

“Agreement to Arbitrate,” and as explained above, that provision 

requires arbitrators to be authorized by the Cheyenne River Sioux 

Tribe.   

A single erroneous “shorthand label” on a contractual provision 

cannot override the contract’s “substantive language.” Messer v. Paul 

Revere Life Ins. Co., 884 F.2d 939, 941 (6th Cir. 1989). And that 

language is clear: Western Sky’s arbitration contract “does not allow a 

choice of arbitrator”—or, for that matter, a choice of arbitration rules or 

a choice of law—it merely allows “a choice of an arbitration 

administrator.”  Parnell v. Western Sky Fin. LLC, No. 14-cv-00024, at 
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76 (N.D.Ga. April 28, 2014) (emphasis added), overruled on other 

grounds Parnell v. CashCall, Inc., 804 F.3d 1142 (11th Cir. 2015). 

The contract cannot be saved simply because a legitimate 

arbitration organization is permitted to administer it. An arbitration 

administrator is required to administer the arbitration in accordance 

with the agreement. See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 

559 U.S. 662, 683 (2010); Morrison v. Circuit City Stores, Inc., 317 F.3d 

646, 679 (6th Cir. 2003). Thus, if an administrator is charged with 

hiring arbitrators, the arbitrators must conform to the terms of the 

contract. See Morrison, 317 F.3d at 679. If the administrator provides a 

default set of rules for dispute resolution, these rules must give way to 

the rules set forth in the contract. See id. Indeed, the arbitration 

contract itself makes this clear: It states that the “rules and procedures” 

of the arbitration administrator apply only “to the extent that those 

rules and procedures do not contradict . . . the express terms of this 

Agreement to Arbitrate.” Mot. Dismiss, Ex. A, RE 3-1, PageID 60.  

And the express terms of the Agreement to Arbitrate require that 

the arbitrator be authorized by the Cheyenne River Sioux Tribe and 

that arbitration be conducted pursuant to the Tribe’s consumer dispute 
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rules. (They also prohibit the application of federal law—a problem that 

would remain even if the Tribe weren’t involved in the arbitration.) 

These requirements don’t vanish simply because the contract allows a 

legitimate arbitration administrator to try to fulfill them. 

Thus, the arbitration provided by Ms. Yaroma’s contract is 

effectively the same as the arbitration that the Seventh Circuit called “a 

sham from stem to stern,” Jackson, 764 F.3d at 779. The only difference 

is that Ms. Yaroma’s contract allows a legitimate arbitration 

organization to administer that sham.  

That is not an improvement. If, as they are required to by law, 

AAA or JAMS attempts to administer the arbitration according to the 

contract’s requirements, they will find that no such arbitration can be 

conducted. But if they ignore the contract’s express limitations—if they 

appoint their own arbitrator and apply their own rules—any decision 

the arbitrator reached would be void because the arbitration would not 

have been conducted in accordance with the terms of the agreement. 

See Morrison, 317 F.3d at 679; Long John Silver’s Restaurants, Inc. v. 

Cole, 514 F.3d 345, 349 (4th Cir. 2008) (“An arbitration award may be 

vacated if it fails to draw its essence from the controlling agreement.”); 
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Cargill Rice, Inc. v. Empresa Nicaraguense Dealimentos Basicos, 25 

F.3d 223, 226 (4th Cir. 1994) (“Arbitration awards made by arbitrators 

not appointed under the method provided in the parties’ contract must 

be vacated.”).  

To require Ms. Yaroma to pursue an arbitration that is either 

impossible or illegal is to deny her any meaningful right to arbitrate her 

claims at all. This Court should not do so. 

B. CashCall’s after-the-fact assurances that it will not 
rely on the arbitration contract’s illegal provisions 
are insufficient to save the contract. 

Even though the arbitral forum provided by Western Sky’s 

contract is a sham, the district court compelled arbitration anyway, 

relying on CashCall’s “assurances” that it wouldn’t hold Ms. Yaroma to 

the contract’s illegal provisions. Op., RE 38, PageID 333. This was 

error. The FAA requires courts to enforce arbitration contracts “in 

accordance with the[ir] terms”—not the after-the-fact assurances of one 

of the parties. 9 U.S.C. § 4; see Stolt-Nielsen, 559 U.S. at 682. CashCall 

cannot wish away the contract’s illegal provisions simply by “assur[ing]” 

the court that they will not be enforced, Op., RE 38, PageID 37-38. 
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An arbitration agreement “does not, in the context of litigation, 

become [an] opening bid in a negotiation . . . over the agreement’s 

unconscionable terms.” Nino v. Jewelry Exchange, Inc., 609 F.3d 191, 

205 (3d Cir. 2010). When a company drafts an arbitration contract, it is 

“saddled with the consequences of the [contract] as drafted.” Id. 

(emphasis omitted); see also United Mktg. Solutions, Inc. v. Fowler, 512 

F. App’x 271, 274 (4th Cir. 2013) (courts may not “ignore [an] 

Agreement’s plain terms in favor of an after-the-fact alternate 

construction that would fix” its problems); Parilla v. IAP Worldwide 

Servs., VI, Inc., 368 F.3d 269, 285 (3d Cir. 2004) (“[A]n after-the-fact 

offer to waive certain contract provisions can have no effect on our 

analysis.”). Indeed, to allow one party to unilaterally override the terms 

of an arbitration agreement would undermine the “basic precept” of 

arbitration law: “that arbitration is a matter of consent, not coercion.” 

Stolt-Nielsen, 559 U.S. 662 at 681 (internal quotations omitted). 

“It is clear that the parties . . . intended the forum selection 

clause,” requiring the participation of the Tribe, “to be a central part of 

the agreement to arbitrate.” Inetianbor, 768 F.3d at 1350. Indeed, the 

“selection of the Tribe as the exclusive arbitral forum pervades the 
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entire arbitration agreement,” id. at 1352—nearly every paragraph of 

the arbitration contract includes a reference to the Tribe. Mot. Dismiss, 

Ex. A, RE 3-1, PageID 60-61. The parties “did not agree to arbitration 

under any and all circumstances.” Jackson, 764 F.3d at 781.  They 

agreed “only to arbitration under carefully controlled circumstances”—

“under the watchful eye of a legitimate governing tribal body”—

“circumstances that never existed and for which a substitute cannot be 

constructed.” Id. To enforce Western Sky’s arbitration agreement, this 

Court would have to override the intent of the parties, ignore nearly all 

of the contract’s provisions, and rewrite the agreement to allow for 

arbitration without the participation of the Cheyenne River Sioux 

Tribe. The Federal Arbitration Act does not permit the Court to do that. 

Cf. Inetianbor, 768 F.3d at 1353 (“[E]ven as we recognize the 

presumption in favor of arbitration, we will not elevate the federal 

policy above the intent of the parties, as determined by the objective 

meaning of the words used.” (internal quotation marks and citation 

omitted, emphasis added)).  

Moreover, there can be little doubt that Western Sky, CashCall, 

and their affiliates were “not seeking a bona fide mechanism for dispute 
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resolution,” but instead attempting “to impose a scheme” to prevent 

consumers from ever bringing claims against them. Nino, 609 F.3d at 

207 (internal quotation marks omitted). If this agreement is enforced 

based on CashCall’s after-the-fact assurances, there would be nothing to 

deter companies from “routinely inserting . . . deliberately illegal 

clause[s]” into their arbitration contracts, safe in the knowledge “that 

the worst penalty” for doing so is that the court will simply rewrite the 

contract if anyone tries to fight back. Copper v. MRM Investment Co., 

367 F.3d 493, 511-12 (6th Cir. 2004) (internal quotation marks omitted). 

The arbitration contract in this case “evidence[s] a deliberate 

attempt” to shield Western Sky and its affiliates from state and federal 

law, Parilla, 368 F.3d at 289. See Moses, 781 F.3d at 94 (Davis, J., 

concurring in part and dissenting in part) (“I do not hesitate to observe 

the odiousness of CashCall’s apparent practice of using tribal 

arbitration agreements to prey on financially distressed consumers, 

while shielding itself from state actions to enforce consumer protection 

laws.”). “To uphold the promulgation of this aberrational scheme under 

the heading of arbitration would” encourage companies to use 

arbitration not as an alternative to the judicial system, but as a method 
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of avoiding claims altogether. Hooters, 173 F.3d at 941. This would 

“undermine, not advance, the federal policy favoring alternative dispute 

resolution.” Id.  at 941.  This Court should refuse to allow it.  

CONCLUSION 

 For these reasons, the judgment below should be reversed.  
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