
IN THE COURT OF APPEALS OF THE STATE OF OREGON
_______________

STATE OF OREGON,

Plaintiff-Respondent,

v.

CHRISTIAN JOHN FLETCHER HILL,

Defendant-Appellant.

Umatilla County Circuit
Court No. CR100274

CA A147778

_______________

RESPONDENT’S ANSWERING BRIEF
_______________

Appeal from the Judgment of the Circuit Court
for Umatilla County

Honorable CHRISTOPHER BRAUER, Judge

PETER GARTLAN #870467
Chief Defender
Office of Public Defense Services
MARC D. BROWN #030825
Deputy Public Defender

1175 Court St. NE
Salem, Oregon 97301
Telephone: (503) 378-3349
Email: marc.d.brown@state.or.us

Attorneys for Defendant-Appellant

ELLEN F. ROSENBLUM #753239
Attorney General
ANNA M. JOYCE #013112
Solicitor General
PAUL L. SMITH #001870
Attorney in Charge, Criminal &
Collateral Remedies Appeals

1162 Court St. NE
Salem, Oregon 97301-4096
Telephone: (503) 378-4402
Email: paul.l.smith@doj.state.or.us

Attorneys for Plaintiff-Respondent
2/13

February 27, 2013 03:53 PM



i

TABLE OF CONTENTS

STATEMENT OF THE CASE ......................................................................... 1

Summary of Argument ........................................................................... 1

ANSWER TO FIRST ASSIGNMENT OF ERROR ......................................... 2

Defendant did not preserve his argument that the trial court
lacked jurisdiction over this case; regardless, the trial court did not
err in denying defendant’s motion to dismiss. ..........................................2

ANSWER TO SECOND ASSIGNMENT OF ERROR .................................... 2

The trial court had jurisdiction over this case. ................................2

Preservation ............................................................................................ 3

Standard of Review................................................................................. 8

ARGUMENT ................................................................................................... 9

A. The state was not required to prove that defendant was not
an Indian. ...................................................................................... 9

1. Defendant’s claim is more correctly characterized as a
claim that the state courts lack personal jurisdiction
over him.............................................................................. 9

2. Even if defendant’s status as a non-Indian was a
predicate to establish subject-matter jurisdiction,
defendant bears the burden of timely raising the issue
and of establishing that he is an Indian.............................. 13

B. Remedy....................................................................................... 20

CONCLUSION .............................................................................................. 21

APPENDIX

TABLE OF AUTHORITIES

Cases Cited

Dixon v. United States,
548 US 1 (2006) ................................................................................... 19

Eagle v. Yerington Paiute Tribe,
603 F3d 1161 (9th Cir 2010).................................................................. 19



ii

PGE v. Bureau of Labor and Industries,
317 Or 606, 859 P2d 1143 (1993)......................................................... 15

Showalter v. Edwards and Associates, Inc.,
112 Or App 472, 831 P2d 58,
rev den, 314 Or 391 (1992) ................................................................... 10

Smith v. United States,
568 US ___, 133 S Ct 714, ___ L Ed 2d ___ (2013) ............................ 19

State v. Daniel,
222 Or App 362, 193 P3d 1021 (2008) ................................................... 7

State v. Fox,
165 Or App 289, 995 P2d 1193 (2000) ................................................... 8

State v. Gaines,
346 Or 160, 206 P3d 1042 (2009)......................................................... 15

State v. Gornick,
340 Or 160, 130 P3d 780 (2006)............................................................. 8

State v. Isom,
313 Or 391, 837 P2d 491 (1992)............................................................. 5

State v. James,
339 Or 476, 123 P3d 251 (2005)........................................................... 14

State v. Jim,
81 Or App 189, 725 P2d 372 (1986) .............................. 11, 12, 15, 18, 20

State v. Jones,
217 Or App 110, 174 P3d 1037 (2007) ................................................... 5

State v. Rumler,
199 Or App 32, 110 P3d 115 (2005) ....................................................... 5

State v. Smith,
277 Or 251, 560 P2d 1066 (1977).................................... 9, 11, 12, 15, 18

State v. Terry,
333 Or 163, 37 P3d 157 (2001),
cert den, 536 US 910 (2002) ..........................................................7, 9, 10

State v. Watters,
211 Or App 628, 156 P3d 145,
rev den, 343 Or 186 (2007) ................................................................... 14

State v. Wyatt,
331 Or 335, 15 P3d 22 (2000)................................................................. 4



iii

State v. Young,
188 Or App 247, 71 P3d 119,
rev den, 336 Or 125 (2003) ..................................................................... 8

Constitutional & Statutory Provisions

OEC 305....................................................................................................13, 14

OEC 307......................................................................................................... 14

ORS 131.215 .................................................................................................... 8

ORS 135.610 .................................................................................................. 13

ORS 135.630 .............................................................................................13, 14

ORS 135.711 .................................................................................................. 17

ORS 135.713 .................................................................................................. 17

ORS 135.717 .................................................................................................. 17

ORS 135.725 .................................................................................................. 17

ORS 135.730 ................................................................................. 15, 16, 17, 18

ORS 135.733 .................................................................................................. 17

ORS 163.160(3)(a) ......................................................................................... 17

ORS 163.160(3)(b) ......................................................................................... 17

ORS 813.010(5).............................................................................................. 17

Other Authorities

77 Fed Reg 47868-47873 (August 10, 2012) .................................................. 19

General Laws of Oregon, Crim Code, ch VIII, § 83,
p 349 (Deady & Lane 1843-1872) ........................................................ 18

ORAP 5.45(6)................................................................................................... 3

ORAP 5.55(1)................................................................................................... 3

Smith & Long, ed., American Indian Law Deskbook, 145 (4th ed 2008)........... 5



RESPONDENT’S ANSWERING BRIEF
_______________

STATEMENT OF THE CASE

The state accepts defendants’ statement of the case as adequate for

review. The state also provides clarification of relevant facts in the course of

argument.

Summary of Argument

Defendant’s assignments of error—that the state failed to prove that he

was not an Indian and, therefore, failed to establish that the circuit court had

subject-matter jurisdiction over the case—are not preserved.1 Although

defendant made a motion for a judgment of acquittal after the state’s case, the

argument he made in support of that motion was that the trial court lacked

jurisdiction because the crime occurred on the Umatilla Indian Reservation. On

appeal, his argument is that the trial court lacked jurisdiction because the state

failed to present evidence that defendant was not an Indian. These are

fundamentally different arguments, and the argument made in the trial court

was not sufficient to preserve this issue for appellate review. Defendant’s

failure to preserve his appellate argument precludes this court’s review, and,

1 As defendant notes in his brief, the term “Indian,” in this context is
a legal term of art. (App Br 9, n 6)
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contrary to defendant’s argument, this is not the type of jurisdictional argument

that can be raised for the first time on appeal.

Regardless, the state was not required to prove that defendant was not an

Indian. The rules of evidence ascribe the burdens of persuasion and production

to a defendant who contests the court’s jurisdiction over the prosecution or the

defendant. Here, defendant has never contended that he is an Indian. Rather,

his only argument is that the state must affirmatively prove that he is not an

Indian in order for a state court to have jurisdiction over him. That assertion

does not find support in the law, nor is it at all feasible to require the state to

prove a negative in order to establish jurisdiction. This court should affirm the

judgment of the trial court convicting defendant.

ANSWER TO FIRST ASSIGNMENT OF ERROR

Defendant did not preserve his argument that the trial court lacked

jurisdiction over this case; regardless, the trial court did not err in denying

defendant’s motion to dismiss.

ANSWER TO SECOND ASSIGNMENT OF ERROR

The trial court had jurisdiction over this case.
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Preservation2

Defendant’s challenge to the sufficiency of proof of facts establishing

jurisdiction is not preserved. At the close of the state’s case, before the trial

court, defendant argued that the state court lacked jurisdiction over the crime in

this case because the crime occurred on Indian Country. (Tr 123-24).3 The

following colloquy occurred between defense counsel and the court:

[DEFENSE COUNSEL]: * * * At this time I would make a
motion for a judgment [of] acquittal. There are several separate
bases.[4]

The first is to express to the Court that the defense position
that in fact this Court does not have jurisdiction, it’s not the
appropriate venue for this matter.

This incident, as has been testified to, occurred at the
Wildhorse Casino, [which] is wholly on Umatilla tribal grounds.

And pursuant to the federal register, a notice was published
in that register, which is binding on the relations between the State,
the Federal Government, and the tribal reservations, that all
criminal jurisdictions over—exercised by the State of Oregon, over

2 The Preservation, Standard of Review, and Argument sections are
combined for the answers to both assignments of error, because the arguments
present essentially the same legal questions. ORAP 5.45(6); ORAP 5.55(1).

3 Unless otherwise noted, all transcript citations are to the transcript
of the trial on January 18-19, 2011. The trial spanned over two days, and the
trial transcript is contained in two, consecutively-paginated volumes. The
remaining transcripts in the record are separately-paginated.

4 None of the additional bases for defendant’s motion for judgment
of acquittal are relevant to the issues on appeal.
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the Confederated Tribes of Umatilla County would be returned to
the United States as of January 2, 1981, pursuant to 25 USC 1323.

That order, to my knowledge, has never been overturned.
That would indicate that this Court in fact does not have
jurisdiction over this matter as it did occur wholly on tribal—on a
tribal reservation.

THE COURT: Your motion that this is not the appropriate
venue and that this Court does not have jurisdiction is denied. Was
entered into evidence at one point, that the victim was not enrolled.

[DEFENSE COUNSEL]: And your Honor, I do not believe
that is the finding matter. I’m going to do an oral motion to
reconsider. I do not believe that is the deciding matter. The
deciding matter is where there is jurisdiction.

THE COURT: Jurisdiction does rest with this Court. Your
motion for judgment of acquittal is denied.

(Tr 123-24).

On appeal, defendant’s argument is significantly different from the one

he made to the trial court. Before this court, defendant argues that the state

failed to prove that he was a non-Indian and, therefore, the trial court lacked

subject matter jurisdiction over the appeal. (App Br 6-8). That is not the same

argument defendant made to the trial court.

“[A] party must provide the trial court with an explanation of his or her

objection that is specific enough to ensure that the court can identify its alleged

error with enough clarity to permit it to consider and correct the error

immediately, if correction is warranted.” State v. Wyatt, 331 Or 335, 343, 15

P3d 22 (2000). “In order to determine whether an issue has been presented to
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the trial court with sufficient specificity,” this court asks, “‘If the trial judge

were sitting here today, would he or she be surprised by your argument?’ And,

‘If we were to reverse based on your argument, would the trial judge feel

“blind-sided” by our ruling?’” State v. Jones, 217 Or App 110, 114-15, 174

P3d 1037 (2007) (quoting State v. Rumler, 199 Or App 32, 41, 110 P3d 115

(2005)). “[A]n objection on one ground is not sufficient to preserve some other

objection.” State v. Isom, 313 Or 391, 406, 837 P2d 491 (1992).

Although it is true that defendant questioned the trial court’s

“jurisdiction” over this case, and he argued that “it’s not the appropriate venue

for this matter,” defendant did not advance the argument that he is now making

on appeal. In his motion to the trial court, defendant suggested that the state

had no jurisdiction over any crimes committed at the Wildhorse Casino. (Tr

123-24). Before this court, however, defendant’s argument acknowledges that

the state has jurisdiction to prosecute crimes committed at the Wildhorse Casino

if those crimes were committed by a non-Indian.5 His argument now is that the

5 The federal government—not the state or the tribe—would have
jurisdiction to prosecute crimes committed at the Wildhorse Casino by a non-
Indian defendant against an Indian victim. See Smith & Long, ed., American
Indian Law Deskbook, 145 (4th ed 2008) (“Indian country crimes committed by
non-Indians against persons or property of Indians * * * generally have been
held by lower federal and state courts as subject to prosecution only under the
[General Crimes] Act [in federal court] and not in state court.”). Defendant has
not, however, ever contended that the state lacked jurisdiction in this case due

Footnote continued…
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state failed to prove that he was a non-Indian such that state-court jurisdiction

was appropriate. Defendant never argued, or even suggested to the trial court,

that the significant question to be answered in ruling on his motion for a

judgment of acquittal was whether or not he was a tribal member. Even more

specifically, defendant never suggested that the court should evaluate the state’s

evidence to determine whether the state proved that he was not a tribal member.

Based on defendant’s argument in the trial court, that court would be

surprised to be reversed on the ground advanced by defendant on appeal.

Moreover, had defendant made the argument to the trial court that he is now

making, the trial court could have permitted the state to reopen its case to

present the evidence of defendant’s non-Indian status that defendant now argues

is lacking in the record.

Defendant argues, apparently in the alternative, that his claim that the

trial court lacked jurisdiction did not need to be preserved, because “a party

may contest a lower tribunal’s subject matter jurisdiction at any time, including

for the first time on appeal.” (App Br 6). Defendant’s argument is correct, as

far as it goes. If the record reflects that a criminal defendant was convicted of

something that is not a crime at all, an appellate court can review an

(…continued)

to the status of the victim, and the trial court specifically found that the victim
in this case was “not enrolled” in the tribe.
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unpreserved claim that the trial court lacked jurisdiction to convict the

defendant. See State v. Daniel, 222 Or App 362, 368, 193 P3d 1021 (2008)

(applying State v. Terry, 333 Or 163, 37 P3d 157 (2001), cert den, 536 US 910

(2002), and rejecting the defendant’s claim that he could raise an unpreserved

jurisdictional argument—that he was convicted of a crime with which he was

not charged).

Defendant’s argument here, though, is not that he was convicted of

something that is not even a crime. Rather, he is contending only that the state

failed to prove that the state court had jurisdiction. Under the principles

recognized in Terry and Daniel, that is not the type of a claim a defendant can

raise for the first time on appeal.

Moreover, the argument defendant is making is not about subject-matter

jurisdiction. Defendant is arguing that the record is silent on a particular issue

(whether defendant is a non-Indian), and that silence establishes that the trial

court lacked jurisdiction. See App Br 13 (“Because the offense in this case

occurred at the Wildhorse Resort and Casino on the Umatilla Indian

Reservation, the state had to show that defendant was not an Indian to establish

state criminal jurisdiction.”). Ultimately, then, the legal issue in this case (as

presented by defendant on appeal) is less about jurisdiction and more about

burdens and presumptions. Specifically, beyond proving that a crime occurred

within the geographical boundaries of the State of Oregon, does the state have
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any additional affirmative burdens in establishing that the state court had

jurisdiction? ORS 131.215;6 State v. Young, 188 Or App 247, 71 P3d 119, rev

den, 336 Or 125 (2003). This is a legal issue that could have and should have

been raised in the trial court. Because it was not, defendant failed to preserve

his arguments for appellate review, and this court should affirm.7

Standard of Review

Whether an argument or an assignment of error is preserved is a question

of law that this court reviews as a matter of law. State v. Fox, 165 Or App 289,

292, 995 P2d 1193 (2000). Generally speaking, subject matter jurisdiction is an

issue of law, governed by grant of statutory or constitutional authority; personal

6 ORS 131.215 provides, in part:

Except as otherwise provided in ORS 131.205 to 131.235, a
person is subject to prosecution under the laws of this state for an
offense that the person commits by the conduct of the person or the
conduct of another for which the person is criminally liable if:

(1) Either the conduct that is an element of the offense or the
result that is an element occurs within this state[.]

7 Defendant does not ask this court to review either of his
assignments of error as error apparent on the face of the record, and this court
should not do so. At the very least, the record could have been developed
differently had defendant raised this argument in the trial court. And, the legal
point defendant posits on appeal—that the trial court lacked jurisdiction in this
case because the state failed to prove that defendant was a non-Indian—is far
from obvious. See State v. Gornick, 340 Or 160, 166, 130 P3d 780 (2006)
(holding that plain-error review is appropriate only where the legal error is
“obvious, not reasonably in dispute,” and where there are not competing
inferences to be drawn from the record).
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jurisdiction is likewise an issue of law, but one that takes into account the

historical facts which gave rise to the accused’s presence before the court. See

Terry, 333 Or 163. The jurisdiction of Oregon courts to prosecute crimes

committed by members of a sovereign Indian tribe is an issue of law. State v.

Smith, 277 Or 251, 560 P2d 1066 (1977).

ARGUMENT

If this court concludes that defendant’s argument is preserved—or that

preservation is not required—it should still affirm defendant’s convictions. The

question presented by this case is: does the state have an obligation to prove a

negative in order to establish that the state court has jurisdiction over a

particular action and over a particular person? More to the point, when a crime

occurs on the Umatilla Indian Reservation, does the state have to prove that the

defendant is not an Indian for state courts to have jurisdiction over that criminal

prosecution?

A. The state was not required to prove that defendant was not an
Indian.

1. Defendant’s claim is more correctly characterized as a claim
that the state courts lack personal jurisdiction over him.

Defendant asserts that his possible status as an Indian, or, the state’s

failure to prove that he was not an Indian, somehow deprived the state court of
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“subject matter” jurisdiction.8 (App Br 6). More correctly a claim that a court

does not have jurisdiction over a particular offender, because of personal or

historic facts associated with that individual, is a matter of personal jurisdiction,

not subject matter jurisdiction. See Terry, 333 Or at 186 n 14 (“Subject matter

jurisdiction differs from personal jurisdiction, which governs the assertion over

the person of the accused.”). Only when fact-specific matters may show lack of

jurisdiction, such as that a crime was committed out of state, or that the

offender was a juvenile, would subject-matter jurisdiction be lacking. A

defendant who does not challenge personal jurisdiction waives any objection to

personal jurisdiction. See Showalter v. Edwards and Associates, Inc., 112 Or

App 472, 831 P2d 58, rev den, 314 Or 391 (1992) (so holding in the civil

context).

Here, the essence of defendant’s claim is that he could not be tried in a

state court for crimes committed on Umatilla tribal land. That is a claim that

the state court lacked personal jurisdiction over him. Because defendant did not

8 Defendant cites the 1994 Gaming Compact between the state and
the Confederated Tribes of the Umatilla Indian Reservation to establish that the
state has jurisdiction over offenses committed by non-Indians at the Wildhorse
Resort and Casino. (App Br 10-11; App Appendix). That Compact has
subsequently been amended most recently in 2008. The 2008 version of the
Jurisdiction section of the Compact is appended to this brief.
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raise a claim that the court lacked personal jurisdiction over him, that claim is

waived.

Defendant cites Smith, and State v. Jim, 81 Or App 189, 725 P2d 372

(1986), in support of his argument that his status as a non-Indian was a subject-

matter jurisdiction fact that the state was required to prove at trial. (App Br 8).

Those cases, however, do not aide defendant here.

Smith involved the crime of second-degree escape, committed on the

Warm Springs Indian Reservation, by an enrolled member of the Warm Springs

Indian Tribe. 277 Or at 253. There was no dispute, in Smith, that the defendant

was an Indian. Nor was there any evidence in the record that the escape

occurred outside of Indian Country. Id. at 258. Therefore, the issue in that case

really was whether the state court was the proper place to prosecute that crime:

“Under this evidence, we hold that the State of Oregon had no jurisdiction to

prosecute, try and convict this defendant.” Id. (emphasis added).

Likewise, in Jim, there was no dispute that defendant was “an enrolled

member of the Warm Springs Confederated Tribes,” who was prosecuted for

the unlawful sale of wildlife after he sold a deer on ceded lands that he lawfully

killed on the Warm Springs Indian Reservation. 81 Or App at 191-92. Because

of defendant’s status as a tribal member, who sold the deer on land protected by

a treaty right, the state conceded that it had to prove three things: (1) that the

regulation being enforced was a “reasonable and necessary conservation
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measure”; (2) the “application of the specific regulation to treaty hunters and

fishers is necessary in the interest of conservation”; and (3) that the regulation

does not discriminate against treaty hunters. Id. at 193-94 (footnote omitted).

The issue in Jim was only whether the state met its burden of proving that

the regulation being enforced was a reasonable and necessary conservation

measure. Id. at 194. The state argued that “the conservation purpose of the

statute * * * is self-evident and that, therefore, it should not be required to make

a showing that its regulations can be validly applied to treaty hunters.” Id. This

court disagreed, noting that the overall wildlife policy was “much broader” than

simply promoting conservation. Id. Therefore, this court held, that the state

was required to produce evidence “that prohibiting the sale off the reservation

in ceded territory by tribal members of the lawfully taken deer is reasonable and

necessary for the perpetuation of the deer population and that restriction of the

sale of deer by non-treaty hunters is insufficient to accomplish conservation of

the resource.” Id. at 195. Because the state had not produced such evidence,

this court held that the state had unlawfully enforced its hunting regulation

against the Indian defendant in that case. Id. at 195-97.

So, although Smith and Jim speak roughly about the state’s burden to

establish predicate facts necessary for it to have “jurisdiction” to prosecute a

particular crime, in neither of those cases was the defendant’s status as an
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Indian in dispute. Those cases do not establish that defendant’s status as a non-

Indian is a predicate for an Oregon court to have subject matter jurisdiction.

2. Even if defendant’s status as a non-Indian was a predicate to
establish subject-matter jurisdiction, defendant bears the
burden of timely raising the issue and of establishing that he is
an Indian.

Even assuming that defendant has correctly characterized this issue as

one of subject-matter jurisdiction, as opposed to personal jurisdiction, he is

incorrect that the state bears the burden of proving that he is not an Indian in

order to establish the jurisdiction of Oregon courts to hear this case. There is

simply no authority for the proposition that the state is required—absent a

demurrer or other motion from defendant—to prove facts sufficient to establish

subject-matter jurisdiction.

Absent some other statute or rule, the rules of evidence place the burden

of persuasion and production on a criminal defendant challenging the

jurisdiction of the court. OEC 305 provides that “[a] party has the burden of

persuasion as to each fact the existence or nonexistence of which the law

declares essential to the claim for relief or defense the party is asserting.” Here,

defendant’s claim is that the state courts did not have jurisdiction to prosecute

him. Normally, such a claim would come in the form of a demurrer that the

defendant would file. See ORS 135.610 (describing timing and process

requirements for demurrers); ORS 135.630 (listing grounds for demurrer,
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including (1) that the grand jury had no legal authority to inquire into the crime,

and (5) that the accusatory instrument—if true—would constitute a legal

justification or excuse); State v. Watters, 211 Or App 628, 634-35, 156 P3d

145, rev den, 343 Or 186 (2007) (concluding that the only permissible statutory

basis to challenge a state court’s jurisdiction in a criminal case was via a

demurrer under ORS 135.630). In other words, this would be a “claim for relief

or defense” that defendant is asserting. Consequently, under OEC 305,

defendant bore the burden of persuasion to establish that the state could not

prosecute him.

Moreover, under OEC 307, defendant bore the burden of production.

OEC 307 provides:

(1) The burden of producing evidence as to a particular issue
is on the party against whom a finding on the issue would be
required in the absence of further evidence.

(2) The burden of producing evidence as to a particular issue
is initially on the party with the burden of persuasion as to that
issue.

As previously explained, defendant had the burden of persuasion on a challenge

to the jurisdiction of the court; therefore, he had the burden to produce evidence

on the issue of his Indian status. Defendant has never offered any evidence—or

even alleged—that he is an Indian. He has not met his burden of production or

persuasion. See State v. James, 339 Or 476, 123 P3d 251 (2005) (discussing

burdens of persuasion and production).
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Defendant cites ORS 135.730 in support of his argument that “the state

must establish facts conferring subject matter jurisdiction on the record at trial.”

(App Br 7). Therefore, according to defendant, the state was required to

prove—almost as an element of the offense—defendant’s status as a non-

Indian. That statute provides:

“In pleading in an accusatory instrument a judgment or other
determination of or proceeding before a court or officer of special
jurisdiction, it is not necessary to state the facts conferring
jurisdiction; but the judgment, determination or proceeding may be
stated to have been duly given or made. The facts conferring
jurisdiction, however, must be established on the trial.”

Defendant emphasizes the final sentence of that statute, along with Smith and

Jim, as authority for why the state was required to prove that he was a non-

Indian. (App Br 7-8).

Whether ORS 135.730 requires such evidence to be presented at trial is a

question of statutory construction. As with all questions of statutory

construction, this court’s task is to discern the legislature’s intent. E.g., PGE v.

Bureau of Labor and Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993).

This court employs a two-step analytical process to determine legislative intent.

State v. Gaines, 346 Or 160, 171-72, 206 P3d 1042 (2009). First, this court

examines the text and context of the statute in the light of any appropriate

legislative history. Id. If the meaning of the statute remains ambiguous after
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the first step, “the court may resort to general maxims of statutory construction

to aid in resolving the remaining uncertainty.” Id. at 172.

When reading all of ORS 135.730—and not just the final sentence—it is

clear that it does not require the state to prove that the court has subject-matter

jurisdiction in each criminal case. The statute consists of two sentences: (1) In

pleading in an accusatory instrument a judgment or other determination of or

proceeding before a court or officer of special jurisdiction, it is not necessary to

state the facts conferring jurisdiction; but the judgment, determination or

proceeding may be stated to have been duly given or made. (2) The facts

conferring jurisdiction, however, must be established on the trial. The first

sentence clearly describes a pleading requirement (or, more appropriately, a

non-requirement). It establishes that when a prior judgment is an element of a

crime in a new accusatory instrument, the underlying facts of the prior

judgment (specifically, the underlying facts establishing that the prior “court or

officer of special jurisdiction” had jurisdiction) do not have to be pleaded in the

new accusatory instrument. It is enough for the new accusatory instrument to

simply state that the prior judgment was “duly given or made.”

When the second sentence refers to “facts conferring jurisdiction,” then,

it is referring back to the “facts conferring jurisdiction” mentioned in the first

sentence. Those are “facts” related to the jurisdiction of prior court whose prior

judgment is now an element of the current offense. Those “facts conferring
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jurisdiction” must be established at trial to prove that the prior judgment was,

indeed, “duly given or made.”

This statute would potentially apply today for crimes that had—as an

element—the fact that the defendant had been previously convicted of the same

crime. See, e.g., ORS 813.010(5) (providing that DUII is a felony if the

defendant has at least 3 prior DUII convictions in previous 10 years);

ORS 163.160(3)(a) (fourth-degree assault is a felony if defendant has

conviction for previously assaulting the same victim); ORS 163.160(3)(b)

(fourth-degree assault is a felony if defendant has three prior domestic-violence

assault convictions). It does not, as defendant suggests, refer to any

requirement that jurisdictional facts be proved in the present case.

Statutory context confirms this plain-text understanding of ORS 135.730.

This statute is among a group of several other statutes all addressing pleading

requirements for accusatory instruments, under the heading “SUFFICIENCY

OF ACCUSATORY INSTRUMENTS.” See, e.g., ORS 135.711 (requiring

pleading of crime seriousness facts); ORS 135.713 (providing that neither

presumptions of law nor judicially noticeable facts need be pleaded);

ORS 135.717 (providing that precise time of crime need not be alleged in

accusatory instrument); ORS 135.725 (providing that erroneous identification

of victim in accusatory instrument is not material); ORS 135.733 (identifying

pleading requirements for “criminal defamation”).
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Moreover, this statute—and most of the other related statutes—traces its

roots to the Deady Code. General Laws of Oregon, Crim Code, ch VIII, § 83, p

349 (Deady & Lane 1843-1872). It has not been substantively amended since

its original inclusion in the Deady Code, and there do not appear to be any cases

interpreting this statute throughout its long history.9 However, the chapter of

the Deady Code in which this predecessor statute is contained is titled “Of the

indictment,” and all of the statutes in that chapter address the contents of

indictments. Id., ch VIII, p 349. That contextual history further establishes that

the second sentence of ORS 135.730 does not require subject-matter

jurisdiction facts to be proved by the state at trial.

Smith and Jim—discussed in more detail above—also do not aid

defendant here. As noted, in both of those cases, the defendants’ status as an

Indian was not in dispute. Those cases simply do not speak to the question of

who bears the burden of asserting and proving that status.

9 The Deady Code provision provides:

“In pleading a judgment or other determination of, or
proceeding before a court or officer of special jurisdiction, it is not
necessary to state the facts conferring jurisdiction; but the
judgment, determination or proceeding may be stated to have been
duly given or made. The facts conferring jurisdiction, however,
must be established on the trial.”

General Laws of Oregon, Crim Code, ch VIII, § 83, p 349 (Deady &
Lane 1843-1872).
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Finally, defendant’s proposed rule—that the state was required to prove

that he was not an Indian—would be unduly burdensome and is not required by

the law. This case is exemplary. Defendant in this case has never claimed that

he, in fact, is a member of the Umatilla Tribe or, for that matter, of any

federally recognized Indian Tribe. He made no such argument to the trial court,

and he does not so argue on appeal. Rather, defendant’s argument is that the

state was required to prove that he was, in fact, not an Indian. Given that there

are over 500 federally recognized tribes in the United States, proof of such a

negative fact would be so prohibitive as to be essentially impossible. See 77

Fed Reg 47868-47873 (August 10, 2012) (listing federally recognized tribes).

Rather, the burden of production and of proof of such a fact ought to lie

with the defendant—who would possess the best knowledge about his tribal

status. “‘[W]here the facts with regard to an issue lie peculiarly in the

knowledge of a party,’ that party is best situated to bear the burden of proof.”

Smith v. United States, 568 US ___, 133 S Ct 714, 720, ___ L Ed 2d ___

(January 9, 2013) (quoting Dixon v. United States, 548 US 1, 9 (2006)).

The Ninth Circuit addressed the converse situation in Eagle v. Yerington

Paiute Tribe, 603 F3d 1161 (9th Cir 2010). There, following a conviction in a

tribal court, the petitioner sought a writ of habeas corpus on the ground that the

tribe failed to “prove beyond a reasonable doubt that she was an ‘Indian,’”

which she claimed was a necessary element of her crime of conviction. Id. at



20

1162. The court held that the tribe was not required to prove her status as an

“Indian” as an element of the crime and that, in any event, by waiting until the

prosecution rested its case to raise the issue, the petitioner had not timely raised

it. Id. at 1165.

Similarly, here, the state was not required to prove that defendant was not

an Indian before it could prosecute him for violations of state criminal laws. To

the extent that defendant’s status as an Indian may have deprived the state court

of jurisdiction over defendant—or of the offense—it was incumbent on

defendant to raise that issue and persuade the court regarding any factual

predicates that would deprive the court of jurisdiction.

B. Remedy

If this court concludes that the record fails to establish that the trial court

had jurisdiction over this criminal action, it should remand for a new trial. This

is not a case like Jim, where the state affirmatively contended that it did not

have the obligation to present the specified jurisdictional evidence. As noted

above, defendant did not make the argument that his non-Indian status was a

jurisdictional element of the offense that the state had to prove. Rather, he

argued only that the location of the offense prevented the state court from

having jurisdiction. The trial court (without any input from the state) correctly

rejected that argument. Contrary to defendant’s argument, this is not a case

where “the trial court adopted the state’s view that evidence of the victim’s
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status as a non-Indian was adequate to establish criminal jurisdiction.” (App Br

14).

CONCLUSION

For all of the foregoing reasons, this court should affirm the judgment of

the trial court. Alternatively, it should remand for a new trial.
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