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JURISDICTION 
 

 Plaintiffs Albert P. Alto and other descendants of Marcus Alto, Sr. 

(“Plaintiffs”) brought this action against the U.S. Department of the Interior’s 

Assistant Secretary – Indian Affairs (“Assistant Secretary”) and other federal 

officials, seeking declaratory and injunctive relief from a January 28, 2011 order 

issued by the Assistant Secretary (the “Disenrollment Order”).  The district court 

had subject-matter jurisdiction under 5 U.S.C. §§701-706 (Administrative 

Procedure Act) and 28 U.S.C. §1331.  See Alto v. Black, 738 F.3d 1111, 1122-25 

(9th Cir. 2013) (“Alto I”) (prior interlocutory appeal). 

 On September 30, 2015, the district court entered final judgment for the 

federal defendants.  Appellants’ Excerpts of Record (“ER”) 469.  Some of the 

Plaintiffs filed a notice of appeal on October 4, 2015 (ER471-472); the remaining 

Plaintiffs filed a separate notice of appeal on October 23, 2015 (ER473-474).  The 

notices of appeal are timely.  See 28 U.S.C. §2107(b); Fed. R. App. P. 4(a)(1)(B) 

(60-day appeal period).  The appeals were subsequently consolidated.  9th Cir. 

Dkt. 11 (Dec. 15, 2015).  This Court’s jurisdiction rests on 28 U.S.C. §1291.  

ISSUES PRESENTED 

 The power to determine tribal membership is a fundamental aspect of tribal 

sovereignty and self-government.  See Alto I, 738 F.3d at 1115.  However, through 

its Constitution, the San Pasqual Band of Digueño Mission Indians (“Band” or 
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“San Pasqual Band”) granted the Secretary of the Interior final authority to 

determine whether individuals meet tribal-law membership criteria.  Id. at 1116, 

1124.  Exercising such authority on delegation from the Secretary of the Interior 

(see 25 U.S.C. §1a), Assistant Secretary Larry Echo Hawk issued the 

Disenrollment Order, which approved a recommendation from the Band’s 

Enrollment Committee to remove Plaintiffs from the Band’s membership roll.   

In the Disenrollment Order, Assistant Secretary Echo Hawk determined that 

a federal regulation incorporated into tribal law, 25 C.F.R. §48.14(d), authorized 

him to reconsider a prior final decision issued by then-Assistant Secretary Ada 

Deer, which had found Plaintiffs eligible for enrollment in the Band through 

Marcus Alto, Sr. for purposes of obtaining a per capita payment of a portion of a 

court judgment. 

Plaintiffs challenge the Disenrollment Order under the Administrative 

Procedure Act (“APA”), 5 U.S.C. §706(2)(A).  The issues presented are:  

I.  Whether Deer’s decision administratively precluded the Disenrollment 

Order.  

II.  If not, whether the Disenrollment Order is based on reasonable, record-

supported factual findings by Assistant Secretary Echo Hawk. 
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STATEMENT OF THE CASE 

A. Introduction 

Plaintiffs brought this action in the U.S. District Court for the Southern 

District of California seeking declaratory and injunctive relief against Assistant 

Secretary Larry Echo Hawk and other federal officials.1  ER39-69 (complaint).  As 

relevant to this consolidated appeal, Plaintiffs asked the district court to set aside 

the Disenrollment Order.  ER101 (¶A) (first amended complaint).  The case is now 

before this Court for a second time, after an interlocutory appeal taken by the Band 

in Alto I and the district court’s subsequent entry of final judgment for the federal 

defendants.2 

As discussed infra at 6-10, the Band’s Constitution provides that 

membership is determined in accordance with former federal regulations 

promulgated in 1960, 25 C.F.R. §§48.1-48.15 (Supp. 1965) (the “1960 

                                                            
1  Kevin K. Washburn replaced Mr. Echo Hawk as Assistant Secretary. 
Mr. Washburn has been replaced by Lawrence S. Roberts as Acting Assistant 
Secretary.  See Fed. R. App. P. 43(c)(2).   

2  In Alto I, the Band appealed from the district court’s refusal to dissolve a 
preliminary injunction that prohibited the federal defendants from implementing 
the Disenrollment Order.  738 F.3d at 1118-19.  Alto I held that the district court 
had jurisdiction under the APA to issue the preliminary injunction and that the 
Band was not a required party for the adjudication of the claims underlying the 
preliminary injunction because Plaintiffs challenge only the propriety of final 
agency action.  Id. at 1115.  
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Regulations”) (ER 540-543).3  The 1960 Regulations limit enrollment (inter alia) 

to biological descendants of Indians who appeared on a 1910 census roll.  

25 C.F.R. §48.5.  See Alto I, 738 F.3d at 1116, 1124.  The 1960 Regulations 

expressly permit the deletion of names from the Band’s membership roll if the 

information on which an enrollment was based is later determined to be inaccurate. 

25 C.F.R. §48.14(d); see Alto I, 738 F.3d at 1124.  The 1960 Regulations give the 

Secretary of the Interior final authority to approve the Band’s membership roll and 

any deletion from the membership roll.  25 C.F.R. §§48.8, 48.11; see Alto I, 738 

F.3d at 1124.  

 Plaintiffs claim eligibility for enrollment in the Band as descendants of 

Marcus Alto, Sr., whom Plaintiffs allege was the biological son of Jose Alto and 

Maria Duro Alto, whose names appear on the 1910 census roll.  ER205.  However, 

the Band’s Enrollment Committee contends that Plaintiffs are not eligible for 

enrollment because Marcus Alto, Sr. was the adopted son of Jose Alto and Maria 

Duro Alto.  ER201, 205.     

In his January 28, 2011 Disenrollment Order, invoking 25 C.F.R. §48.14(d), 

the Assistant Secretary determined (i) that he possessed authority to reconsider 

                                                            
3  A more easily readable copy of the 1960 Regulations is included in the 
addendum to this brief. 
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Deer’s 1995 final decision, and (ii) that the Enrollment Committee had established, 

by a preponderance of the evidence, that Marcus Alto, Sr. was not a blood lineal 

descendant of Maria Duro Alto and/or Jose Alto, that Plaintiffs’ enrollment had 

been based on inaccurate information, and therefore that Plaintiffs’ names must be 

deleted from the Band’s roll.  ER201-220.  Reviewing the extensive administrative 

record under the APA, the district court (Hon. Cynthia Bashant, U.S. District 

Judge) upheld both of the Assistant Secretary’s determinations and granted 

summary judgment for the federal defendants.  ER1-38.     

 On appeal, Plaintiffs challenge, under the APA: (i) Assistant Secretary Echo 

Hawk’s determination in the Disenrollment Order that 25 C.F.R. §48.14(d) 

authorized him to reconsider Deer’s 1995 final decision; and (ii) the Assistant 

Secretary’s factual determinations in the Disenrollment Order.  Plaintiffs’ Opening 

Brief (“Br.”) 25-61. As shown infra at 26-63: (i) Deer’s decision did not 

administratively preclude the Disenrollment Order; and (ii) the Assistant 

Secretary’s factual determinations in the Disenrollment Order are not arbitrary and 

capricious, but rather are supported by substantial record evidence. 

B. Historical Background 

 The San Pasqual Band is a federally recognized Indian tribe.  Alto I, 738 

F.3d at 1116.  The Band traces its heritage to Indians who occupied the San 
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Pasqual Valley (east of present-day San Diego) from before the arrival of 

European settlers.  ER202.     

In 1910, the United States prepared a census roll of San Pasqual Indians and 

took land into trust to create a reservation for those Indians.  ER202-203, 215.  In 

1934, Congress enacted the Indian Reorganization Act, which provides any Indian 

tribe “the right to organize for its common welfare” and to adopt a constitution and 

bylaws to become effective when ratified by a majority vote of all adult members 

and approved by the Secretary of the Interior.  See 25 U.S.C. §476(a).  In the 

1950s, Indians claiming descent from the San Pasqual Indians began organizing 

under that Act.  ER203.  

In 1959, the Department of the Interior published proposed regulations “to 

govern the preparation of a roll of the San Pasqual Band of Mission Indians in 

California.”  24 Fed. Reg. 6,053 (July 29, 1959).  In 1960, Interior issued final 

enrollment regulations, referred to in this brief as the “1960 Regulations.”  25 Fed. 

Reg. 1,829 (Mar. 2, 1960), amended by 25 Fed. Reg. 3,711 (Apr. 28, 1960).  The 

1960 Regulations were initially codified at 25 C.F.R. Part 48 (Supp. 1965).  

C. The 1960 Regulations 

1. Enrollment Criteria 

 The 1960 Regulations limited enrollment in the Band to: (a) Indians shown 

on the 1910 census roll; (b) descendants of Indians on the 1910 census roll who 
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possess at least ⅛ degree blood of the Band; and (c) others who can prove that they 

possess at least ⅛ degree blood of the Band.  25 C.F.R. §§48.5(a)-(c).  No person 

who was already enrolled or affiliated with another tribe or band was eligible.  Id. 

§§48.5(e)-(f); Alto I, 738 F.3d at 1116.  The 1960 Regulations placed the burden of 

proof on applicants to establish that they possessed the required degree of Indian 

blood of the Band.  25 C.F.R. §48.5(d). 

2. Enrollment Procedure 

Under the 1960 Regulations, applicants for membership in the Band were 

required to timely submit written applications with specified information to a local 

BIA official (the Area Field Representative for Riverside, California), id. §48.4, 

who was directed to refer the applications to a tribal “Enrollment Committee” 

established under the 1960 Regulations.  Id. §48.7.  The Enrollment Committee 

was authorized to review applications for enrollment, to request additional 

information from applicants, and to file all applications with the Area Director 

(now Regional Director) of the BIA Sacramento Area Office, with a “separate 

report stating reasons for disapproval” of any application.  Id. §§48.2(c), 48.7.    

 The 1960 Regulations directed the BIA Regional Director to “prepare and 

submit for approval by the Secretary a [final] roll of the members of the Band.”  Id. 

§48.3. Specifically, the 1960 Regulations directed the Regional Director to “review 

the reports and recommendations of the Enrollment Committee and * * * 
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determine the applicants who are eligible for enrollment in accordance with” the 

criteria set out in those Regulations.  Id. §48.8.   

Then, the Regional Director was directed to: 

[T]ransmit for review to the Commissioner [of Indian Affairs]  
and for final determination by the Secretary, the reports and 
recommendations of the Enrollment Committee relating to 
applicants who have been determined by the Director to be 
eligible for enrollment against the report and 
recommendations of the Enrollment Committee, and the 
reports and recommendations of the Enrollment Committee 
relative to applicants who have been determined by the 
Director not to be eligible for enrollment against the reports 
and recommendations of the Enrollment Committee, with a 
statement of the reasons for his determination.  
 

Id. (emphasis added). 
   

If the Regional Director declared any applicant ineligible, the applicant had 

a right to appeal, first to the Commissioner of Indian Affairs and then to the 

Secretary.  Id. §§48.9-48.10.  The 1960 Regulations specified that “[t]he decision 

of the Secretary on an appeal shall be final and conclusive.”  Id. §48.11; see also 

id. §48.8, quoted above (granting Secretary the authority to make a “final 

determination” on the roll).4  

                                                            
4  In the current structure of the Department of the Interior, there is no 
Commissioner of Indian Affairs, and the Secretary’s authority over matters relating 
to Indians has generally been delegated to the Assistant Secretary.  Consequently, 
one level of review in the 1960 Regulations has effectively been removed.  Now, 

[footnote continued on following page] 
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3.    Procedures for Keeping the Initial Roll Current and Use of the Roll  

The 1960 Regulations provided that the approved roll “shall be kept current” 

by “[s]triking * * * names” of persons who die or who relinquish membership in 

writing and by adding the names of children “who meet * * * membership 

requirements.”  Id. §§48.14(a)-(b).  Under the 1960 Regulations, the Regional 

Director was authorized to make such changes and other “corrections” (e.g., to 

stated birth dates or degrees of Indian blood) without the Secretary’s approval.  Id. 

§48.14(e).  The 1960 Regulations prohibited use of the roll “for the distribution of 

tribal assets” until approved by the Secretary.  Id.  

In a provision of particular importance here, the 1960 Regulations further 

stated, as a means by which the roll “shall be kept current”:  

Names of individuals whose enrollment was based on 
information subsequently determined to be inaccurate may be 
deleted from the roll, subject to the approval of the Secretary.  
 

Id. §48.14(d).   

As noted, the 1960 Regulations were initially codified at 25 C.F.R. Part 48.  

Later, in 1982, the 1960 Regulations were re-designated from 25 C.F.R. Part 48 to 

                                                                                                                                                                                                

the Regional Director’s decision is reviewed by the Assistant Secretary, whose 
determination is final for Interior.  
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25 C.F.R. Part 76 without substantive change.  47 Fed. Reg. 13,326, 13,327 

(Mar. 30, 1982); see Alto I, 738 F.3d at 1116 n.1. 

D. Factual and Legal Background Concerning Enrollment in the 
Band 

 
1. Initial Enrollment: 1960 Regulations, the 1966 Roll, and the Band’s 

Constitution.  
 
 In 1966, federal and Band officials completed an enrollment under the 1960 

Regulations.  ER204.  In 1970, the duly enrolled members of the Band adopted a 

constitution, which was subsequently approved by the Assistant Secretary.  Id.; see 

also 25 U.S.C. §§476(a), (d) (providing for Secretarial approval).   

Article III, section 1 of the Band’s Constitution states that “[m]embership 

shall consist of those living persons whose names appear on the approved roll of 

October 5, 1966.”  ER204, ER539.  Article III, section 2 states that “[a]ll 

membership in the band shall be approved according to the Code of Federal 

Regulations, Title 25, Part 48.1 through 48.15  [the 1960 Regulations] and an 

enrollment ordinance which shall be approved by the Secretary of the Interior.”  

Id.5 

 

                                                            
5  As Plaintiffs note (Br. 6), the Band has never adopted a membership ordinance 
under this provision of its Constitution.  
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2.   Subsequent Enrollment: “Docket 80-A” and the 1987 Regulations 

 In November 1983, the U.S. Claims Court issued a monetary judgment in 

favor of the San Pasqual Band in an action styled “Docket 80-A.”  See 52 Fed. 

Reg. 31,391 (Aug. 20, 1987) (describing history).  Pursuant to the Tribal Judgment 

Funds Use or Distribution Act, 25 U.S.C. §1401 et seq., the United States prepared 

a distribution plan, which called for a portion of the award to be distributed to 

Band members as per capita payments.   52 Fed. Reg. 31,391. 

To enable such distribution, the Department of the Interior promulgated 

revised enrollment regulations for the San Pasqual Band.  Id. The revised 

enrollment regulations became effective in September 1987 and were codified at 

25 C.F.R. Part 76 (1988).  Id. (the “1987 Regulations”) (ER 245-248).  Interior 

explained that, although the 1960 Regulations contained procedures for 

maintaining a current membership roll, no final enrollment actions had taken place 

since the completion of the initial roll under the 1960 Regulations.  Id.   

The 1987 Regulations were designed to bring the roll current as of a specific 

date, April 27, 1985, which was the effective date of the distribution plan 

concerning the “Docket 80-A” judgment.  Id.  The 1987 Regulations made one 

change to enrollment criteria in the 1960 Regulations by adding a provision to 

enable the enrollment of persons “who would have qualified for inclusion on the 

[initial] roll, had they applied by the deadline for filing applications.”  Id.; see id. at 

  Case: 15-56527, 04/04/2016, ID: 9925860, DktEntry: 24, Page 22 of 82



 

12 

 

31,392-93 (adding 25 C.F.R. §76.4(a)(1)(i)).  The 1987 Regulations also specified 

a different and narrower purpose vis-à-vis the 1960 Regulations; i.e., to “provide 

procedures to bring current the membership roll of the San Pasqual Band to serve 

as the basis for distribution of judgment funds awarded the Band by the U.S. Court 

of Claims in Docket 80-A.”  Id. at 31,391; see id. at 31,392 (adding 25 C.F.R. 

§76.2).    

In 1996, after the enrollment process was completed and judgment funds 

were distributed, Interior removed 25 C.F.R. Part 76 from the Code of Federal 

Regulations, noting that “[t]he purpose for which these rules were promulgated has 

been fulfilled and the rules are no longer required.”  61 Fed. Reg. 27,780 (June 3, 

1996) (ER249). 

E.  Facts Regarding Enrollment Dispute As To Marcus Alto, Sr. 

 1.  Plaintiffs’ Enrollment by Assistant Secretary Deer 

Marcus Alto, Sr. did not apply for enrollment in the San Pasqual Band under 

the 1960 Regulations and neither he nor his descendants were included on the 

Band’s 1966 membership roll.  ER204.  However, he and many of his descendants 

subsequently applied for enrollment under the 1987 Regulations, i.e., to be eligible 

to receive a per capita share of the “Docket 80-A” judgment.  ER205.   

Marcus Alto, Sr. died in June 1988, before his application was decided.  Id.  

The BIA continued to process his descendants’ applications, and in 1991, the 
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Superintendant of BIA’s Southern California Agency notified those descendants 

that they were eligible for membership through Mr. Alto.  Id.   

The Band disputed that determination and sought administrative review, first 

from the BIA Regional Director and then the Assistant Secretary.  Id.  In April 

1995, then-Assistant Secretary Ada Deer issued a decision rejecting the Band’s 

contention that Marcus Alto, Sr. was “not a ‘blood’ lineal descendant of an 

ancestor from San Pasqual.”  She affirmed the Regional Director’s determination 

that Marcus was a full-blood Digueño Indian, that he was a blood lineal descendant 

of Maria Duro Alto, and that his descendants were eligible for enrollment.  ER241-

243; see Alto I, 738 F.3d at 1116.  Deer’s decision stated: “This decision is final for 

the Department [of the Interior].”  ER243.  

2.  Band’s Disenrollment Recommendation 

In 2007, a Band member named Ron Mast filed a challenge to Plaintiffs’ 

enrollment with the Band’s Enrollment Committee.  ER206; Br. 12 n.3; Alto I, 738 

F.3d at 1116.  In August 2008, after re-opening the matter and affording the 

descendants of Marcus Alto, Sr. an opportunity to respond, the Enrollment 

Committee decided to disenroll his descendants, and submitted a request to the 

BIA Regional Director that he approve their disenrollment.  ER206; Federal 

Appellees’ Supplemental Excerpts of Record (“SER”) 58-66; see Alto I, 738 F.3d 

at 1116-17.   
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The Enrollment Committee based its request on 25 C.F.R. § 48.14(d) – a 

provision of the 1960 Regulations incorporated by reference in the Band’s 

Constitution – which authorizes the deletion of the names of persons found to have 

been enrolled on inaccurate information.  SER58-60; see supra at 9. The 

Enrollment Committee cited, in part, “new evidence” providing “substantial and 

convincing proof” that Marcus Alto, Sr. was “not the biological son of Maria Duro 

Alto,” and thus that the information provided on the 1987 membership application 

of Marcus Alto, Sr. was “inaccurate and incomplete.”  SER62.  The Enrollment 

Committee asked the Regional Director to “process the disenrollment action and 

approve a supplemental roll” that deleted the names of individuals whose 

enrollments were based on Marcus Alto, Sr.’s claim to be the biological son of 

Maria Duro Alto.  SER59, 66.  

The Regional Director denied the Band’s request, finding that the 

information submitted by the Enrollment Committee did not demonstrate that 

Marcus Alto, Sr.’s enrollment was based on inaccurate information under the 1960 

Regulations, 25 C.F.R. § 48.14(d).  ER263-271.  The Enrollment Committee then 

sought review from the Assistant Secretary (Mr. Echo Hawk).  ER201; see Alto I, 

738 F.3d at 1124.  
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3. Assistant Secretary Echo Hawk’s Disenrollment Order 
 
In his January 28, 2011 Disenrollment Order, the Assistant Secretary 

reversed the BIA Regional Director.  ER202, 220.  The Assistant Secretary 

acknowledged Deer’s 1995 final decision, but invoking his authority under 

25 C.F.R. § 48.14(d), the Assistant Secretary reviewed the extensive documentary 

evidence and determined that the Enrollment Committee had demonstrated, by a 

preponderance of the evidence, that the information supporting Plaintiffs’ 

enrollment was inaccurate and that Plaintiffs did not meet tribal eligibility criteria.  

ER206-220.  Accordingly, the Assistant Secretary concluded that Plaintiffs’ names 

“must be deleted from the Band’s roll.”  ER220.   

 The Assistant Secretary explained that the “factual determination that must 

be made” is “whether Marcus Alto, Sr. was the biological son of the couple who 

raised him.”  ER210.  He began his analysis by listing five relevant facts “not in 

dispute.”  ER210-211.   

Among those undisputed facts are: (i) “[T]he couple who raised Marcus 

Alto, Sr. – Jose Alto and Maria Duro Alto – were full-blood members of the Band, 

shown on the 1910 census of San Pasqual Indians * * * .”; (ii) Marcus Alto, Sr. 

“was raised by Jose and Maria since infancy”; and (iii) “the basis for the Alto 

descendants’ claims for qualification for membership in the Band is that Marcus, 

Sr. is the biological child of Jose and Maria.”  ER210-211. 
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 The Assistant Secretary next explained that he needed to “make a 

determination” regarding six “key disputed facts.”  ER211.  The Assistant 

Secretary’s findings respecting those key disputed facts are summarized below. 

i. Whether the 1907 baptismal certificate for “Roberto Marco Alto” is that 

of Marcus Alto, Sr.  The Assistant Secretary found that “[t]aken together, the 

evidence supports the conclusion that a 1907 baptismal certificate submitted as 

new evidence is indeed that of Marcus Alto, Sr.” ER213.  That finding is 

significant, the Assistant Secretary explained, because “the baptismal certificate 

shows the mother of ‘Roberto Marco Alto’ to be ‘Benedita Barrios’” – not Maria 

Duro Alto.  ER214; see ER493 (baptismal certificate). 

ii. Whether Marcus Alto’s failure to declare whether or not he was adopted 

on his application for enrollment in the Band, dated November 15, 1987, is 

persuasive evidence.  The Assistant Secretary found that a question on the 

enrollment application form was: “Is applicant an adopted person?” ER217.  

However, the Assistant Secretary found, Marcus Alto, Sr. “elected not to circle 

either ‘yes’ or ‘no’ in response to that question” – a fact that “cannot be 

overlooked.”  Id.  See ER483-484 (application). 

iii. Whether Maria Duro Alto’s statement that she had “no issue” on her 

application for inclusion on the 1933 Roll of California Indians is persuasive 

evidence.  The Assistant Secretary found that Maria Duro Alto’s application for 
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inclusion on the 1933 roll, “attested to by her thumbprint, is the only document in 

the record containing a definitive statement by a person who indisputably knew the 

facts of the matter respecting a possible biological connection between her and 

Marcus Alto.”  ER216.  The Assistant Secretary found that Maria’s statement on 

the application that she had “no issue” was “a denial that Maria had any biological 

children.”  Id.  See ER487-492 (application). 

iv. Whether the non-inclusion of Marcus Alto, Sr.’s name on early San 

Pasqual censuses is persuasive evidence.  The Assistant Secretary found that “[t]he 

record includes BIA censuses of the San Pasqual Indians from 1907 through 1913, 

all of which include Jose Alto, Maria Duro Alto, and Jose’s son, Frank Alto” – but  

not Marcus Alto, Sr.  ER215.  The Assistant Secretary found “the absence of 

Marcus Alto, under any name, from these Indian censuses to be very weighty 

evidence that the couple who raised him did not consider him to be a San Pasqual 

Indian – which would be consistent with his being adopted.”  Id.  See SER20-50 

(BIA 1907-1913 censuses).   

The Assistant Secretary also found that two letters drafted in 1910 by Frank 

Alto provided “[c]orroborative evidence that Marcus Alto was a non-tribal member 

being raised by Jose and Maria Alto.”  ER218.  In those letters, the Assistant 

Secretary found, Frank identified “Jose, Maria and himself as tribal members” but 

did “not mention[ ] Marcus Alto.”  Id.  See ER378, 380 (Frank Alto’s 1910 letters). 
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v. Whether testimonial evidence (affidavits) in the record is persuasive 

evidence.  The Assistant Secretary considered three affidavits executed in 1994 and 

six affidavits executed in 2004.  ER214-215.  One of the 1994 affidavits was 

prepared by Florence Shipek, Ph.D., an anthropologist, the Assistant Secretary 

noted, “who worked closely with the Band in establishing its base roll.”  ER214.  

See ER260-261 (Shipek affidavit).  The Assistant Secretary found that, according 

to Dr. Shipek, “all the elders agreed that Jose Alto and Maria Duro Alto had no 

offspring, but adopted and raised Marcus.”  ER214.  The Assistant Secretary also 

found that the two other 1994 affidavits (those of Mellie Duenas and Felix 

Quisquis6) corroborated that, as Marcus Alto, Sr.’s 1907 baptismal certificate 

states, Benedita Barrios – not Maria Duro Alto – was Marcus’s biological mother.  

Id.  See ER257-258 (Duenas affidavit); ER254-255 (Quisquis affidavit).  The 

Assistant Secretary further found that “[n]othing in the decisions” of the BIA 

Regional Director in 1994 and then-Assistant Secretary Deer in 1995 “indicates 

that either of them reviewed the three affidavits” executed in 1994.  ER214.         

  Regarding the six affidavits executed in 2004, which were “new evidence 

supporting the determination of the Enrollment Committee,” the Assistant 

Secretary found: 

                                                            
6  Felix Quisquis is also referred to in the record as “Felie” Quisquis.  See Br. 34.    
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Some of the affiants were tribal members who knew Marcus; 
others were associated with the Enrollment Committee in the 
1950s, when the band first began the process of re-forming.  
Three of the affiants claim blood relationship to Maria Duro 
Alto.  The affidavits state that Marcus Alto, Sr. was not the 
natural son of Maria and Jose Alto and that Jose and Maria 
Alto had adopted Marcus Alto.  The affidavits further state 
that he was “Mexican,” not Indian. 
 

ER214-215 (emphasis added).  See ER308-309, 311-312 (Diana Martinez 

affidavits); ER336-337 (Mary Arviso affidavit); ER341 (Laura Guidry affidavit); 

ER345-346 (Frances Jones affidavit); ER348-349 (Gene Morales affidavit); 

ER351-352 (Helen Mendez affidavit). 

vi. Whether DNA testimony submitted by the Alto descendants is persuasive 

evidence. The Assistant Secretary explained that Plaintiffs advanced a 

“mathematical impossibility of the adoption theory,” to wit: “DNA testing of 

members of their family proves they have a degree of Indian ancestry that is 

possible only if Marcus Alto, Sr. was a full-blood Indian, since he is the only 

possible source of Indian DNA in the tested descendants.”  ER219.   

The Assistant Secretary rejected Plaintiffs’ argument for two reasons: 

“[f]irst, the type of genetic testing relied on by the Alto descendants does not 

provide accurate data on the proportion of Indian ancestry”; and “[s]econd, even if 

Marcus Alto, Sr. had been a full-blood Indian, as the Altos argue, it does not 
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necessarily follow that Jose and Maria Alto were his parents or that his parents 

were San Pasqual Indians.”  Id.   

Summing up the record before him, the Assistant Secretary concluded: 

Much of the record evidence is conflicting, incomplete, or 
demonstrably inaccurate.  The record itself lacks the most vital 
documents, including particularly a birth certificate for 
Marcus Alto.  Nonetheless, fair interpretation of the most 
probative, objective, and competent evidence available amply 
supports the Enrollment Committee’s recommendation to 
disenroll the Alto descendants. 
 
I place particular reliance on: Marcus Alto’s absence from the 
early San Pasqual Indian censuses that showed Jose and Maria 
Alto; the competent testimony of tribal elders, family friends, 
and Dr. Shipek; and the facts set out in the 1907 baptismal 
certificate as corroborated by testimony in the affidavits.  
  
I find the evidence relied upon by the Alto descendants to be 
either self-reported by Marcus Alto, Sr. – who cannot provide 
a first-hand account of his birth and parentage – or, in the case 
of information on Marcus Alto’s application for inclusion on 
the 1933 Roll of California Indians, supplied by people with 
no obvious or inferable knowledge of Marcus Alto’s 
parentage. 

 
ER219-220 (paragraph breaks and emphasis added). 
 

F.  The District Court’s Decision 
 

 Ruling on cross-motions for summary judgment, the district court reviewed 

the extensive administrative record under the APA and granted judgment to the 

federal defendants in a thorough 38-page opinion.  ER1-38.   
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First, the court rejected Plaintiffs’ contention that Deer’s 1995 final decision 

precluded the Disenrollment Order on administrative res judicata and/or collateral 

estoppel grounds.  ER13-18.  The court explained that the Band’s Constitution 

incorporated the 1960 Regulations, in particular 25 C.F.R. §48.14(d), which 

provides a means of keeping the Band’s membership roll current by deleting 

names of individuals whose enrollment was based on information subsequently 

determined to be inaccurate.  ER15. The court found that §48.14(d) was “the 

authority that [Assistant Secretary] Larry Echo Hawk explicitly invoked” in 

determining that Plaintiffs names must be deleted from the Band’s roll.  ER15-16.  

The court ruled (inter alia) that if it were to “preclud[e] the 2011 Decision as a 

result of the conclusion reached in the 1995 Decision,” then the court “would 

effectively nullify portions of Part 48 and the San Pasqual Band’s Constitution that 

allows review of membership decisions based on information subsequently deemed 

to be inaccurate.”  ER17.   

Second, the court rejected Plaintiffs’ challenge to the Assistant Secretary’s 

factual findings in the Disenrollment Order.  ER18-36.  The court concluded that 

Plaintiffs “fail to demonstrate that the Assistant Secretary’s decision is not 

supported by ‘substantial evidence,’” and that “the Assistant Secretary articulated a 

rational relationship between his factual findings and conclusions.”  ER37 

(citations omitted).  The court noted that “[t]he failure to address the substantial 
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deference afforded to agency decisions – particularly for factual determinations – 

was a recurring flaw in Plaintiffs’ reasoning.”  Id. 

SUMMARY OF ARGUMENT 

I.   Deer’s final decision did not administratively preclude the Disenrollment 

Order.  25 C.F.R. §48.14(d) is reasonably construed as a reconsideration rule.  The 

BIA Regional Director, Assistant Secretary Echo Hawk, and the Band’s 

Enrollment Committee all concluded that §48.14(d) authorizes the reconsideration 

of Deer’s decision that Marcus Alto, Sr. is eligible for enrollment in the Band, i.e., 

that Deer’s decision does not preclude inquiry into whether Marcus was enrolled 

“based on information subsequently determined to be inaccurate.” That 

interpretation of §48.14(d) is entitled to substantial deference at two distinct but 

mutually-reinforcing levels: first, as Interior’s reasonable interpretation of its own 

1960 Regulations; and second, as the Enrollment Committee’s reasonable 

interpretation of tribal law (i.e., the 1960 Regulations as expressly incorporated in 

the Band’s Constitution).   

To the extent that Plaintiffs offer an interpretation of § 48.14(d), their 

interpretation – that §48.14(d) does not apply to a “final and conclusive” 

enrollment decision by the Secretary under §48.11 – is unreasonable because (inter 

alia) it is contrary to the text of §48.14(d), which contains no such limiting 

language, and would read that provision entirely out of the 1960 Regulations.  
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Plaintiffs’ preclusion argument also rests on the erroneous premise that the Band 

“adopted” the 1987 Regulations (rather than the 1960 Regulations) for purposes of 

determining membership generally.  And even assuming arguendo that erroneous 

premise, the 1987 Regulations include a reconsideration-rule counterpart to 

§ 48.14(d), which is found at 25 C.F.R. § 76.4(b).  Moreover, the case law cited by 

Plaintiffs supports a conclusion that Deer’s decision does not administratively 

preclude the Disenrollment Order.    

II.  The Disenrollment Order is based on reasonable, record-supported 

factual findings by Assistant Secretary Echo Hawk; those findings are therefore 

entitled to deference.  Under 25 C.F.R. §48.14(d), the fact question before the 

Assistant Secretary was whether Marcus Alto, Sr. and his descendants (Plaintiffs 

here) were enrolled in the Band “based on information subsequently determined to 

be inaccurate.”  Assistant Secretary Echo Hawk found that Marcus’s enrollment 

was based on inaccurate information because the evidence before him 

demonstrated that Marcus was the adopted son of Jose Alto and Maria Duro Alto.  

The record supports that finding.   

In finding that Marcus was adopted, the Assistant Secretary, among other 

things: reasonably relied on Maria Alto’s statement that she had no issue; 

reasonably accorded considerable weight to the absence of Marcus’s name from 

the early 20th-century BIA San Pasqual Indian censuses; reasonably determined 
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that the 1907 baptismal certificate was that of Marcus Alto, Sr. and accorded it 

persuasive value in finding that his mother was not Maria Duro Alto; reasonably 

accorded persuasive value to letters written by Frank Alto in 1910, which do not 

mention Marcus as being a member of the family; reasonably accorded persuasive 

value to various affidavits in the administrative record that contained probative and 

reliable evidence; and reasonably found that Marcus’s own 1987 application for 

membership provided further evidence that he was adopted because Marcus did not 

answer a question that specifically asked whether the applicant is adopted.  

Plaintiffs’ myriad contrary evidentiary arguments show, at most, that the finder of 

fact arguably could have drawn different inferences from this particular 

administrative record, but do not demonstrate that the Assistant Secretary’s factual 

findings are arbitrary. 

STANDARD OF REVIEW 

1.  A district court’s ruling on whether res judicata and collateral estoppel 

apply in a given case is reviewed de novo.  Blasi v. Williams, 775 F.2d 1017, 1018 

(9th Cir. 1985) (per curiam).  

2.  This Court reviews de novo a district court’s grant of summary judgment.  

Northwest Ecosystem Alliance v. U.S. Fish & Wildlife Serv., 475 F.3d 1136, 1140 

(9th Cir. 2007).  However, this Court reviews the Disenrollment Order under the 

APA, which provides that an agency action must be upheld unless it is “arbitrary, 
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capricious, an abuse of discretion, or otherwise not in accordance with law.” 

5 U.S.C. § 706(2)(A); San Luis & Delta-Mendota Water Auth. v. Jewell, 747 F.3d 

581, 601 (9th Cir. 2014).  

This standard of review is “highly deferential, presuming the agency action 

to be valid and affirming the agency action if a reasonable basis exists for its 

decision.”  Northwest Ecosystem Alliance, 475 F.3d at 1140 (quotation omitted).  

The reviewing court “must consider whether the decision was based on a 

consideration of the relevant factors and whether there has been a clear error of 

judgment.”  San Luis, 747 F.3d at 601 (quotation omitted).   

“[A] court is not to substitute its judgment for that of the agency,” especially 

where “the challenged decision implicates substantial agency expertise” (Friends 

of the Clearwater v. Dombeck, 222 F.3d 552, 556 (9th Cir. 2000) (quotation 

omitted)) – here, Interior’s substantial expertise in determining who is and is not 

entitled to enrollment in the Band under the eligibility requirements of the 1960 

Regulations against the backdrop of record evidence that is “conflicting, 

incomplete, or demonstrably inaccurate.”  ER219.  The reviewing court’s task is 

“simply to ensure that the agency considered the relevant factors and articulated a 

rational connection between the facts found and the choices made.”  Northwest 

Ecosystem Alliance, 475 F.3d at 1140 (quotation omitted).   
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“Where the agency has relied on relevant evidence [such that] a reasonable 

mind might accept as adequate to support a conclusion, its decision is supported by 

substantial evidence.”  San Luis, 747 F.3d at 601 (quotation omitted).  Even if “the 

evidence is susceptible of more than one rational interpretation,” the court “must 

uphold” the agency’s findings.  Id. (quotation omitted).  See also, e.g., De La 

Fuente v. FDIC, 332 F.3d 1208, 1220 (9th Cir. 2003) (substantial evidence is more 

than a mere scintilla but less than a preponderance). 

ARGUMENT 

I.   DEER’S FINAL DECISION DID NOT ADMINISTRATIVELY 
PRECLUDE THE DISENROLLMENT ORDER 

 
 If then-Assistant Secretary Deer’s 1995 final decision precluded the 

Disenrollment Order on administrative res judicata and/or collateral estoppel 

grounds, then the Disenrollment Order may be set aside by a reviewing court under 

the APA as “otherwise not in accordance with law.” 5 U.S.C. §706(2)(A). 

However, Plaintiffs’ administrative preclusion argument lacks merit and largely 

fails to address 25 C.F.R. §48.14(d) – the provision of the 1960 Regulations that 

authorizes reconsideration of enrollments that were “based on information 

subsequently determined to be inaccurate.”  See Br. 25-36. 
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A.   The Agency and the Band’s Enrollment Committee reasonably 
concluded that 25 C.F.R. §48.14(d) authorizes reconsideration of 
Deer’s decision. 

  
“For nearly two centuries,” federal law has “recognized Indian tribes as 

‘distinct, independent political communities,’” Plains Commerce Bank v. Long 

Family Land and Cattle, 554 U.S. 316, 327 (2008) (quoting Worcester v. Georgia, 

31 U.S. 515, 559 (1832)), “qualified to exercise many of the powers and 

prerogatives of self-government.”  Id. (citing United States v. Wheeler, 435 U.S. 

313, 322-23 (1978)).  Among these inherent powers is the authority to determine 

membership.  Montana v. United States, 450 U.S. 544, 564 (1981); Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 72 n.32 (1978); Lewis v. Norton, 424 F.3d 959, 

961 (9th Cir. 2005).   

As stated by the Supreme Court, “[a] tribe’s right to define its own 

membership for tribal purposes has long been recognized as central to its existence 

as an independent political community.”  Santa Clara Pueblo, 436 U.S. at 72 n.32 

(citing cases).  See Alto I, 738 F.3d at 1115.  Accordingly, “[an] Indian Tribe has 

the power to define membership as it chooses, subject to the plenary power of 

Congress.”  Williams v. Gover, 490 F.3d 785, 789 (9th Cir. 2007). 

Here, the San Pasqual Band exercised its inherent authority to “define 

membership as it chooses” (id.) by expressly incorporating the 1960 Regulations 

into tribal law through Article III, section 2 of its Constitution.  ER539; see supra 
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at 10; Alto I, 738 F.3d at 1116.  A key provision of the 1960 Regulations, as 

expressly incorporated in the Band’s Constitution, is 25 C.F.R. §48.14(d), which 

provides: “Names of individuals whose enrollment was based on information 

subsequently determined to be inaccurate may be deleted from the roll, subject to 

the approval of the Secretary.”   

As shown (supra at 13-15), in the administrative proceedings here, the BIA 

Regional Director, Assistant Secretary Echo Hawk, and the Band’s Enrollment 

Committee all concluded that §48.14(d) authorizes the reconsideration of Deer’s 

final decision that Marcus Alto, Sr. is eligible for enrollment in the Band, i.e., that 

Deer’s decision does not preclude inquiry into whether Marcus was enrolled 

“based on information subsequently determined to be inaccurate.”  SER58-60; 

ER263-271; ER206.   

That interpretation §48.14(d) is entitled to substantial deference at two 

distinct but mutually-reinforcing levels: first, as Interior’s reasonable interpretation 

of its own 1960 Regulations; and second, as the Enrollment Committee’s 

reasonable interpretation of tribal law (i.e., the 1960 Regulations as expressly 

incorporated in the Band’s Constitution).  See, e.g., Thomas Jefferson Univ. v. 

Shalala, 512 U.S. 504, 512 (1994) (courts “must give substantial deference to an 

agency’s interpretation of its own regulations,” which “must be given ‘controlling 

weight unless it is plainly erroneous or inconsistent with the regulation’”) (quoting 
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Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945)) (other citations 

and quotation marks omitted); Cahto Tribe of Laytonville Rancheria v. Dutschke, 

715 F.3d 1225, 1230 n.9 (9th Cir. 2013) (noting agency’s concession that “the BIA 

gives deference to tribes’ reasonable interpretations of their own laws,” and 

concluding that the tribe’s interpretation of the tribal ordinance at issue was “at 

minimum, reasonable”).7  

Perhaps tellingly, Plaintiffs’ opening brief scarcely addresses 25 C.F.R. 

§48.14(d) (see Br. 25-36); much less do Plaintiffs demonstrate that the agency’s 

and the Band’s interpretation does not merit deference.  Section 48.14(d) is 

reasonably read as a reconsideration rule.  As the text indicates, §48.14(d) permits 

reconsideration of enrollment decisions in specified circumstances: i.e., where 

(i) an individual’s name was placed on the Band’s roll, but (ii) the individual’s 

name may have been placed on the roll based on inaccurate information.  In those 

                                                            
7  See also Wheeler v. U.S. Dep’t of the Interior, 811 F.2d 549, 553 (10th Cir. 1987) 
(explaining that “while the [Interior] Department may be required by statute or 
tribal law to act in intratribal matters, it should act so as to avoid any unnecessary 
interference with a tribe’s right to self-government”); United Keetoowah Band of 
Cherokee Indians in Okla. v. Muskogee Area Director, 22 IBIA 75, 80 (1992), 
cited in Cahto Tribe, 715 F.3d at 1230 n.9 (Interior Board of Indian Appeals 
explaining that “under the doctrines of tribal sovereignty and self-determination, a 
tribe has the right initially to interpret its own governing documents in resolving 
internal disputes, and the Department [of the Interior] must give deference to a 
tribe’s reasonable interpretation of its own laws”).   
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circumstances, §48.14(d) authorizes the Band to recommend, and the Secretary to 

approve, the deletion of the individual’s name from the roll if the Secretary 

determines that the individual’s enrollment was “based on information 

subsequently determined to be inaccurate.”  Id.   

As the 1960 Regulations further indicate, §48.14(d) is a mechanism whereby 

“[t]he roll shall be kept current.”  Id. §48.14 (introductory phrase).  To that end, 

§48.14(d) permits potentially erroneous enrollments to be reconsidered – and, if 

warranted, deleted – so that the Band’s roll is kept accurate over time and into the 

future by removing from the roll those individuals who do not meet the eligibility 

criteria set forth in the 1960 Regulations at 25 C.F.R. §48.5 (discussed supra at 6-

7).   

B.   To the extent that Plaintiffs offer an interpretation of 25 C.F.R. 
§48.14(d), their interpretation is unreasonable.  

 
While acknowledging the existence of § 48.14(d), Plaintiffs argue that it 

“applies only to those members who did NOT have their prior eligibility 

adjudicated by a ‘final and conclusive’ decision binding on the parties” under 

§48.11 or its counterpart in the 1987 Regulations, 25 C.F.R. §76.14.  Br. 33 

(capitals in original).  By “final and conclusive” decision, Plaintiffs mean Deer’s 

decision that Marcus Alto, Sr. is eligible for enrollment.  Br. 27.  This argument 

lacks merit for multiple reasons.      
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First, Plaintiffs’ interpretation is contrary to the text of 25 C.F.R. §48.14(d), 

which is broad in scope. The text does not exempt from its ambit “final and 

conclusive” enrollment decisions made by the Secretary.  There is no such limiting 

language in §48.14(d).  Rather, §48.14(d) permits reconsideration of any 

enrollment that was “based on information subsequently determined to be 

inaccurate.”  Plaintiffs’ interpretation, on the other hand, would read §48.14(d) out 

of the 1960 Regulations.   

Under the 1960 Regulations, the BIA Regional Director “shall transmit * * * 

for final determination by the Secretary, the reports and recommendations of the 

Enrollment Committee * * * *.”  25 C.F.R. §48.8 (emphasis added); see supra at 8.  

Thus, if there is no administrative appeal, the Secretary issues a “final 

determination” under §48.8, which would be just as final and conclusive as a 

determination made by the Secretary in an appeal under §48.11.  But on Plaintiffs’ 

interpretation, the final and conclusive nature of enrollment determinations made 

by the Secretary (with or without an appeal) would make such determinations 

immune from reconsideration under §48.14(d) – thus reading that provision out of 

the 1960 Regulations altogether.  Such an interpretation is highly disfavored.  See, 

e.g., Pennsylvania Dep’t of Public Welfare v. Davenport, 495 U.S. 552, 562 (1990) 

(“Our cases express a deep reluctance to interpret a statutory provision so as to 
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render superfluous other provisions in the same enactment.”)8; Nat’l Wildlife Fed’n 

v. NMFS, 524 F.3d 917, 932 (9th Cir. 2007) (as a general rule applicable to both 

statutes and regulations, textual interpretations that give no significance to portions 

of the text are disfavored).9    

Second, a far more reasonable interpretation of the phrase “final and 

conclusive” in 25 C.F.R. §48.11 is that the phrase identifies the agency 

determination concerning membership in the Band that is not subject to further 

review within the Department of the Interior.  See 25 Fed. Reg. 9106, 9108 (Sept. 

22, 1960) (adding 25 C.F.R. §2.25 among regulations governing administrative 

review of decisions of BIA officials); cf. 25 C.F.R. §2.6 (2015).  Accordingly, such 

a determination by the Secretary brings the agency’s decision-making process to a 

conclusion and makes that determination subject to judicial review under the APA 

as “final agency action.”  5 U.S.C. §704.  But the unavailability of further review 

within the agency does not affect the authority of the Secretary under 25 C.F.R. 

                                                            
8  Davenport was subsequently superseded by statute on other grounds. See 
Johnson v. Home State Bank, 501 U.S. 78, 83 n.4 (1991).  

9  See also, e.g., Jay v. Boyd, 351 U.S. 345, 360 (1956) (“We must read the body of 
regulations governing suspension procedures so as to give effect, if possible, to all 
of its provisions.”); accord Morales v. Sociedad Espanola de Auxilio Mutuo y 
Beneficencia, 524 F.3d 54, 59 (1st Cir. 2008).   
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§48.14(d) to reconsider a membership decision if the individual’s enrollment was 

based on inaccurate information. 

Third, Plaintiffs’ heavy reliance (Br. 28) on the “plain meaning” of the word 

“conclusive” is misplaced and does not demonstrate that Interior’s and the Band’s 

interpretation of §48.14(d) is unworthy of deference.  Citing an on-line version of 

Black’s Law Dictionary, Plaintiffs assert that the plain meaning of “conclusive” is 

“putting an end to inquiry,” from which Plaintiffs conclude that Assistant Secretary 

Echo Hawk lacked authority to reconsider Deer’s decision.  But the cited definition 

also defines “conclusive” as “final; decisive” – which is the far more plausible 

definition of “conclusive” in the particular context of the 1960 Regulations for the 

reasons stated earlier.  Indeed, the print version of Black’s Law Dictionary defines 

“conclusive” simply as “[a]uthoritative; decisive; convincing.”  Black’s Law 

Dictionary 351 (10th ed. 2014).  

Contrary to Plaintiffs’ assertion (Br. 33), “conclusive” need not be defined 

as “putting an end to inquiry” in order to prevent the Enrollment Committee from 

relitigating “the same issue every few years, relying on the same stale claims.”  To 

obtain reconsideration of a membership decision from the Secretary under 

25 C.F.R. §48.14(d), the Enrollment Committee must come forward with evidence 

establishing that an enrollment was based on inaccurate information, and that 

evidentiary burden is not likely satisfied by a mere rehash of the evidence 
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previously considered and found insufficient by the agency when it enrolled that  

individual. 

Fourth, Plaintiffs’ interpretation of §48.14(d) rests on a non sequitur.  As a 

familiar example demonstrates, a “final and conclusive” decision is not necessarily 

exempt from reconsideration.  A district court may enter a final and conclusive 

order in a given case – i.e., an order that disposed of all issues and was not 

appealed – but such an order is nonetheless subject to reconsideration under Fed. 

R. Civ. P. 60(b), which states the grounds on which a court “may relieve a party 

* * * from a final judgment, order, or proceeding.”  See generally Delay v. 

Gordon, 475 F.3d 1039, 1044 (9th Cir. 2007).  In other words, the final and 

conclusive nature of the court’s order does not exempt it from reconsideration 

under Rule 60(b).   

Similarly, the 1960 Regulations provide that “[t]he decision of the Secretary 

on an appeal shall be final and conclusive” (25 C.F.R. §48.11), but such a decision 

is nonetheless subject to reconsideration under 25 C.F.R. §48.14(d) on the grounds 

stated in that provision, i.e., where an enrollment “was based on information 

subsequently determined to be inaccurate.”  That is, the final and conclusive nature 

of the Secretary’s decision does not exempt it from reconsideration under 

§48.14(d). 
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C.  Plaintiffs’ administrative preclusion argument is based on the 
erroneous premise that the Band “adopted” the 1987 Regulations 
for determining membership generally.  

 
In addition to resting on an unreasonable interpretation of 25 U.S.C. 

§48.14(d), Plaintiffs’ administrative preclusion argument is based on the erroneous 

premise that the Band “adopted” the 1987 Regulations (25 C.F.R. Part 76) for the 

purpose of determining membership generally.  Br. 6, 28, 33.  From that erroneous 

premise, Plaintiffs contend (Br. 22, 25, 28) that the Band lacked authority to 

request, and Assistant Secretary Echo Hawk lacked authority to grant, 

reconsideration of Deer’s decision because one of the revised Part 76 regulations 

provides that “[t]he decision of the Assistant Secretary on an appeal shall be final 

and conclusive.”  25 C.F.R. §76.14 (ER248).  Plaintiffs’ argument lacks merit for 

multiple reasons. 

First, even accepting arguendo the erroneous premise that the Band 

“adopted” the revised Part 76 regulations for the purposes of determining 

membership generally, Plaintiffs’ reliance on those regulations undermines their 

administrative preclusion argument.  In a reconsideration-rule analogue to 

25 C.F.R. §48.14(d), the revised Part 76 regulations state:  “Members whose names 

appear on the membership roll whose enrollment was based on information 

subsequently determined to be inaccurate may be deleted from the roll subject to 

the approval of the Assistant Secretary.” 25 C.F.R. §76.4(b) (ER247).  
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Accordingly, even under the revised Part 76 regulations, Assistant Secretary Echo 

Hawk was authorized to reconsider Deer’s decision under §76.4(b) for the same 

reasons he had such authority under §48.14(d).   

Second, although Plaintiffs cite Alto I (Br. 33), that case undermines their 

“adoption” argument.  In Alto I, the Court made clear that the Band’s Constitution 

expressly incorporates the 1960 Regulations – not the 1987 Regulations – for the 

purpose of determining membership.  738 F.3d at 1116.    

Third, Plaintiffs’ “adoption” argument is grounded (Br. 6) on a 

misinterpretation of a passage in the preamble to the agency’s proposed rule 

concerning revisions to Part 76.  See 52 Fed. Reg. 20,727, 20,728 (June 3, 1987).  

That passage references a meeting of the Band’s General Council on July 13, 1986 

at which the draft of the proposed revisions to Part 76 were “adopted” by a vote of 

the General Council.  Id.  From this reference, Plaintiffs mistakenly draw the 

conclusion that the Band in effect amended its Constitution to substitute the 

revised Part 76 regulations for the express incorporation of the Part 48 regulations 

in Article III, section 2.  However, that is not what the cited preamble passage says 

and that passage does not support the inference Plaintiffs would draw from it.  

Indisputably, the Band has never amended its Constitution to incorporate by 

reference the 1987 Regulations.   
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Fourth, Plaintiffs’ “adoption” argument ignores the purpose of the revised 

Part 76 regulations: to produce a one-time snapshot of the Band’s membership as 

of a particular date, April 27, 1985, to enable the distribution of a portion of the 

“Docket 80-A” court judgment on a per capita basis.  Once that specific purpose 

was fulfilled, Interior removed the revised Part 76 regulations from the Code of 

Federal Regulations.  61 Fed. Reg. 27,780 (June 3, 1996) (ER249); see supra at 12.  

Deer’s decision found that Marcus Alto, Sr. and his descendants were entitled to a 

per capita distribution of the “Docket 80-A” judgment by virtue of Marcus’s 

eligibility for membership in the Band as of April 27, 1985, i.e., they were 

“eligible for inclusion on the Band’s Docket 80-A distribution roll.” ER243 

(emphasis added).  But to keep the roll “current” (25 C.F.R. §48.14) – i.e., accurate 

over time and into the indefinite future – the membership roll as it existed as of 

April 1985 plainly cannot be deemed etched in stone.  Unsurprisingly, neither the 

agency nor the Band view as unalterable the roll as it stood in April 1985.  

D.   The case law on administrative preclusion supports the conclusion 
of the Agency and the Band that 25 C.F.R. §48.14(d) authorizes 
reconsideration of Deer’s decision. 

 
Although Plaintiffs cite case law in support of their administrative 

preclusion argument (Br. 29-33), those materials, if anything, support the 

reasonable conclusion of the Interior Department and the Band that 25 C.F.R. 

§48.14(d) authorized Assistant Secretary Echo Hawk to reconsider Deer’s 
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decision.  Put succinctly, administrative preclusion does not apply here, where the 

1960 Regulations specifically provide for reconsideration of prior administrative 

decisions under specified circumstances. 

For example, in Astoria Fed. Savings & Loan Ass’n v. Solimino, 501 U.S. 

108-112 (1991) (cited at Br. 29), the Supreme Court explained that evidence of a 

“statutory purpose to the contrary” is sufficient “to outweigh the lenient 

presumption in favor of administrative estoppel”; and applying that principle, it 

held that the Age Discrimination in Employment Act “carries an implication that 

the federal courts should recognize no preclusion by state administrative findings 

with respect to age-discrimination claims.”  Here, such evidence of a “contrary 

purpose” outweighing any presumption of administrative estoppel is provided by 

federal regulation and tribal law in 25 C.F.R. §48.14(d), which as shown is a 

reconsideration rule that authorizes prior enrollment decisions of the Secretary to 

be revisited, and enrollments deleted, under specified circumstances.10   

Moreover, in Stuckey v. Weinberger, 488 F.2d 904 (9th Cir. 1973) (en banc) 

(cited at Br. 32), this Court upheld regulations promulgated under the Social 

                                                            
10  See also Univ. of Tennessee v. Elliott, 478 U.S. 788, 796 (1986) (addressing 
whether “a common-law rule of preclusion would be consistent with Congress’ 
intent in enacting Title VII” and concluding that “Congress did not intend 
unreviewed state administrative proceedings to have preclusive effect on Title VII 
claims”) (cited at Br. 29).   
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Security Act that permitted the “reopening in some circumstances, of prior, final 

factual determinations,”  notwithstanding that “[s]uch regulations may not be fully 

consistent with strict res judicata principles.”  488 F.2d at 911.  Here, 25 C.F.R. 

§48.14(d) is analogous to the “reopening” regulation in Stuckey in that §48.14(d) 

authorizes the reconsideration in some circumstances of “prior, final factual 

determinations” (488 F.2d at 911) made by the Secretary respecting an individual’s 

eligibility for membership in the Band.11  

Additionally, common-law res judicata and collateral estoppel rules “are not 

to be applied to administrative decisions with the same rigidity as their judicial 

counterpart,” particularly “where their application would contravene an overriding 

public policy”  United States v. Lasky, 600 F.2d 765, 768 (9th Cir. 1979) (cited at 

Br. 32).  Here, to preclude any reconsideration of Deer’s final decision on 

common-law res judicata or collateral estoppel grounds “would contravene an 

overriding public policy.”  As shown supra at 27, “[a] tribe’s right to define its 

own membership for tribal purposes has long been recognized as central to its 

                                                            
11  Plaintiffs misconstrue Stuckey in suggesting (Br. 32) that it stands for the 
proposition that, even if 25 C.F.R. §48.14(d) permits reconsideration of Deer’s 
decision, res judicata precludes reconsideration of “past facts.” Stuckey is precisely 
to the contrary.  It concluded that, notwithstanding the common-law res judicata 
doctrine, an agency may by regulation authorize reopening of “prior, final factual 
determinations” in specified circumstances.  488 F.2d at 911.     
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existence as an independent political community.”  Santa Clara Pueblo, 436 U.S. 

at 72 n.32.  The Band exercised that right through incorporation in its Constitution 

of the 1960 Regulations, including 25 C.F.R. §48.14(d), which specifies the 

circumstances in which the Secretary’s enrollment determinations may be 

reconsidered and, if warranted, individuals may be deleted from the roll.12   

Plaintiffs cite (Br. 30) United States v. Utah Constr. & Mining Co., 384 U.S. 

394 (1966), but that case undermines their preclusion argument.  Utah Constr. 

recognized that a statute may make certain types of administrative decisions “final 

and conclusive” in a subsequent court proceeding, but at the same time also 

provide for exceptions.  Id. at 399 (discussing Wunderlich Act).  Here, 25 C.F.R. 

§48.14(d) is such an exception to the otherwise “final and conclusive” decision of 

the Secretary under §48.11. 

Pursuing their preclusion argument, Plaintiffs also contend (Br. 34) that, in 

ruling on the parties’ cross-motions for summary judgment, it was “error” for the 

district court not to make “findings on whether any evidence was ‘new.’”  

However, in their motion for summary judgment, Plaintiffs did not contend that the 

                                                            
12  Referring to the Band’s failure to seek judicial review of Deer’s decision, 
Plaintiffs argue (Br. 31) that “[p]reclusive effect is accorded where judicial review 
of an administrative decision is available whether or not sought.”  See also Br. 32.  
However, the issue here is whether Deer’s decision must be accorded “preclusive 
effect” to begin with.  As shown, the answer is no.       
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court was required to make such findings in order to determine the preclusive 

effect, if any, of Deer’s decision.  ER138-140 (Plaintiffs’ motion for summary 

judgment), ER174-199 (memorandum in support). Accordingly, Plaintiffs’ 

contention is waived.  See, e.g., GCB Communications, Inc. v. U.S. South 

Communications, Inc., 650 F.3d 1257, 1263 & n.7 (9th Cir. 2011); United States v. 

Bird, 359 F.3d 1185, 1189 n.1 (9th Cir. 2004).   

Moreover, in the Disenrollment Order, the Assistant Secretary identified the 

particular items of evidence in the record before him that he considered “new,” for 

example, the 1907 baptismal certificate and affidavits executed in 2004, which 

were not before Deer at the time of her 1995 decision.  See supra at 16, 18.  In 

addition, Plaintiffs’ argument is inconsistent with the text of 25 C.F.R. §48.14(d), 

which does not state that reconsideration of an enrollment decision may be had 

only upon presentation of “new” evidence.  Indeed, it is not clear how Plaintiffs 

define “new” in this context; Plaintiffs appear to define it in the negative, i.e., that 

evidence is not new if it is “evidence [that] could have been presented in the 1995 

case.”  Br. 34.  But again, that is not what the text of §48.14(d) says; nor does the 

sole case cited by Plaintiffs (Br. 34) support their argument.13   

                                                            
13  The cited passage from Nevada v. United States, 463 U.S. 110 (1983), discussed 
the res judicata doctrine as it applies to successive court cases.  Id. at 129-30.  The 
Court did not address that doctrine in the administrative context, much less did it 

[footnote continued on following page] 
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II. THE DISENROLLMENT ORDER IS BASED ON REASONABLE, 
RECORD-SUPPORTED FACTUAL FINDINGS BY ASSISTANT 

SECRETARY ECHO HAWK 
 

On the merits, Plaintiffs contend (Br. 25-61) that Assistant Secretary Echo 

Hawk’s factual determinations in the Disenrollment Order are arbitrary.  That 

contention lacks merit.  The Assistant Secretary’s factual findings should be 

affirmed because they are reasonable and supported by substantial record evidence.  

See Standard of Review, supra at 25-26. 

Under 25 C.F.R. §48.14(d), the fact question before the Assistant Secretary 

was whether Marcus Alto, Sr. and his descendants (Plaintiffs here) were enrolled 

in the Band “based on information subsequently determined to be inaccurate.”  The 

Assistant Secretary answered in the affirmative because the evidence before him 

demonstrated that Marcus was the adopted child of Jose Alto and Maria Duro Alto.  

It is uncontested that Plaintiffs were not entitled to enrollment if Marcus was in 

fact adopted, and the record supports the Assistant Secretary’s finding. 

 

 

                                                                                                                                                                                                

hold that in reconsidering one of its administrative decisions, an agency has 
authority to assess only “new” evidence (however that term might be defined).    
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A. The Assistant Secretary reasonably accorded considerable weight 
to the absence of Marcus’s name from the early 20th-century BIA 
San Pasqual Indian censuses. 

 
1. The early BIA censuses consistently listed Frank Alto as a member of 

the Jose Alto-Maria Duro Alto family, but did not list Marcus.   
 

The Assistant Secretary found that Marcus was born in 1907.  ER212-213. 

As shown (supra at 17), the Assistant Secretary found that “[t]he record includes 

BIA censuses of the San Pasqual Indians from 1907 through 1913, all of which 

include Jose Alto, Maria Duro Alto, and Jose’s son, Frank Alto” – but  not Marcus 

Alto, Sr.  ER215.  The Assistant Secretary found “the absence of Marcus Alto, 

under any name, from these Indian censuses to be very weighty evidence that the 

couple who raised him did not consider him to be a San Pasqual Indian – which 

would be consistent with his being adopted.”  Id.  The Assistant Secretary found 

“particularly probative the fact that [Marcus] was not identified on the early San 

Pasqual censuses,” which dovetails with another “particularly probative” fact 

found by the Assistant Secretary, namely, that “Maria Duro Alto asserted she had 

‘no issue’” (i.e., that Maria was not the biological mother of Marcus or Frank).  

ER201.   

The Assistant Secretary’s analysis of the early 1907-1913 BIA censuses of 

the San Pasqual Indians was reasonable.  Although the evidence respecting 

Marcus’s year of birth is conflicting, the Assistant Secretary found that Marcus 
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was born in 1907, and Plaintiffs’ opening brief does not challenge that finding.14  

Thus, it is a given that Marcus was alive when the early BIA censuses were taken.  

Accordingly, if Jose Alto or Maria Duro Alto considered Marcus to be their 

biological son, then it would be reasonable to expect Marcus’s name to appear on 

at least one of the BIA censuses of the San Pasqual Indians taken between 1907 

and 1913.  But Marcus’s name does not appear on any of those censuses.   

Moreover, Marcus’s absence from the 1910 census in particular is a 

significant fact because lineal descent from a person listed on the 1910 roll is the 

cornerstone of eligibility for membership in the Band.  25 C.F.R. §48.5; see supra 

at 6-7.  The BIA determined that the 1910 census would constitute the “base roll” 

because that was the year in which the United States trust-patented land as a 

reservation for the San Pasqual Indians.  ER203; SER75.  But Marcus is not listed 

on the 1910 BIA census (or any of the other early BIA censuses).   

After carefully considering this aspect of the administrative record, the 

district court properly afforded deference to the Assistant Secretary’s fact-finding.  

ER19-22.  The court noted that the early BIA censuses are “incredibly consist[ent] 

with respect to the family consisting of Jose Alto, Maria Alto, and Frank Alto 

                                                            
14  Plaintiffs assert (Br. 7) that Marcus was born in 1905, but if so, that would only 
make more glaring the absence of his name from the 1907-1913 BIA censuses.  
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without any mention of Marcus Alto, Sr.”  ER20.  The court noted the importance 

of the 1910 BIA census in particular as being “the cornerstone of lineal 

descendancy for the San Pasqual Band.”  Id.  Consistent with the Assistant 

Secretary’s analysis, the court further explained: “If Marcus was indeed the 

biological child of Jose and Maria Alto, presumably he would have been treated 

the same as Frank Alto.  But he was not.”  ER21.   

2. The Assistant Secretary was not compelled to accept Plaintiffs’ “two 
Frank Altos” theory.   
 

However, contending that the early BIA Indian censuses are “flawed,” 

Plaintiffs assert (Br. 38-39) that there were two Frank Altos, each of whom were 

reported as being the same age and living in two different households on the 1907 

and 1910 BIA censuses – the implication being that the Frank Alto identified by 

the Assistant Secretary was not the son of Jose Alto, but rather, was actually the 

son of one “Francisco Alto, Sr.”   

As an initial matter, however, Plaintiffs do not explain how the purported 

existence of two Frank Altos has any bearing on the most salient evidentiary point 

about the early BIA censuses – that none of them lists anyone named Marcus Alto. 

Moreover, the record contradicts Plaintiffs’ inference of “two” Frank Altos.  

The 1907 census shows “Frank Alto” (age 25) as a member of a family consisting 

of Jose Alto, Maria Alto, and Frank Alto.  ER498 (individuals 33, 34, 35).  So does 
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the 1910 census: it also shows “Frank Alto” (age 25) as a member of a family 

consisting of Jose Alto, Maria Alto, and Frank Alto (who is denominated “son”).  

ER519 (individuals 32, 33, 34).  That evidence supports the Assistant Secretary’s 

finding that Frank Alto was Jose Alto’s son.  By contrast, the 1907 census page 

cited by Plaintiffs lists a “Francisco Alto” (age 25) – not “Frank Alto” – and lists 

the other members of Francisco Alto’s family as “Francisco Alto,” “Francesca 

Alto,” “John Alto,” and “Victoria Alto” – not Jose Alto and Maria Duro Alto.  

ER497.  In short, the censuses recorded two different individuals aged 25 who 

belonged to two different families.        

3.  Plaintiffs’ reliance on footnote 121 of the Grabowski report is 
misplaced. 
  

Citing a single footnote (number 121) from an April 2010 report prepared by 

Christine Grabowski, Ph.D., an anthropologist retained by the Band, Plaintiffs 

contend that the district court “failed to conduct a probing in depth inquiry” 

because footnote 121 allegedly supports a finding that “other children of adult 

tribal members named on the [early BIA] censuses were also left off the censuses.” 

Br. 41-42.  The Court should not consider this contention, which lacks merit in any 

event. 

Plaintiffs did not raise their Grabowski footnote 121 contention before the 

Assistant Secretary in the first instance for his consideration.  Plaintiffs’ opening 
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brief does not explain why they failed to do so.  Accordingly, this Court should 

decline to address their contention.  See Dep’t of Transp. v. Public Citizen, 541 

U.S. 752, 764 (2004) (parties have a duty to “‘structure their participation so that it 

. . . alerts the agency to the [parties’] position and contentions,’ in order to allow 

the agency to give the issue meaningful consideration” in decision-making 

process) (quoting Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, 435 

U.S. 519, 553 (1978) (alteration in original)). 

Moreover, the district court correctly explained why footnote 121 does not 

provide a basis for deeming the Assistant Secretary’s fact-finding arbitrary.  ER22.  

The court explained that “[t]he footnote Plaintiffs identify appears in a portion of 

the report examining what certain individuals living in Riverside County in 1910 

‘knew about Marcus Alto’s parentage.’”  Id.; see SER80-87.  The court observed 

that footnote 121 “provides examples of Carolina Benson’s family members 

serving as sponsors for each other’s offspring,” but that “[t]here is no mention of 

who appeared or did not appear in relevant censuses.”  ER22.  “At best,” the court 

concluded, “the portion of the report relevant to the footnote is an examination of 

the close ties between certain families reflected in baptismal records.” Id. While 

Plaintiffs contend (Br. 42) that information from footnote 121 can be cross-

referenced to show that children discussed in the footnote did not appear on early 
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BIA censuses, footnote 121 does not mention the censuses, nor does it cross-

reference the censuses to confirm the absence of the children.  SER81 n.121.15  

Additionally, Plaintiffs’ argument misses the salient point: Jose Alto’s son 

from another marriage, Frank, appeared on several of the early BIA censuses, 

whereas Marcus did not appear on any of them.  That Jose Alto and Maria Duro 

Alto would include a son from another marriage of Jose’s in a census of their 

family members – but not include Marcus – is telling evidence that the Assistant 

Secretary reasonably assigned considerable weight in finding that Marcus was the 

adopted son of Jose and Maria.  As the Assistant Secretary cogently explained, 

“[t]his fact cannot be written off as oversight; the entire purpose for taking these 

censuses was to identify and enumerate the people who were members of the San 

Pasqual Indians.”  ER218. 

                                                            
15  Plaintiffs argue (Br. 43) that the district court engaged in “speculation” when it 
found: “The consistency throughout these censuses is also significant.  Repeatedly, 
throughout a span of seven years, Jose and Maria Alto had the opportunity to 
identify their progeny, and they did, repeatedly identifying Frank Alto as their son” 
– but not Marcus Alto.  ER21.  Plaintiffs contend (Br. 44) that Jose’s and Maria’s 
ages were “inconsistently reported on the censuses,” which “makes it highly 
improbable that the census taker made any personal inquiry.”  However that may 
be, the salient point is not the consistency or inconsistency of Jose’s and Maria’s 
ages across the early BIA censuses, but rather, the consistency with which Jose and 
Maria identified Frank as a San Pasqual Indian and their son on those censuses.  
But there was never any mention of Marcus.   
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B. The Assistant Secretary reasonably found that letters written by 
Frank Alto in 1910 were persuasive and corroborated that 
Marcus was adopted. 
 

The Assistant Secretary’s finding that Marcus was the adopted son of Jose 

Alto and Maria Duro Alto is further corroborated by two letters handwritten by 

Frank Alto in 1910.  See supra at 17.  It was therefore reasonable for the Assistant 

Secretary to give them persuasive weight.  ER218 (finding that Frank’s letters are 

“[c]orroborative evidence that Marcus Alto was a non-tribal member being raised 

by Jose and Maria Alto”).  Although the handwriting in one of the letters is 

somewhat difficult to read, the handwriting in the other letter is clear, and both 

letters state (in relevant part): “My family names are as follows Maria Duro[,] 

Antonio Duro[,] Joe Alto[,] Frank Alto.”  ER378, ER380.  Frank Alto did not list 

Marcus as a member of his family.      

Plaintiffs, however, contend (Br. 45) that the 1910 letters “should not have 

been given corroborative weight” by the Assistant Secretary because they are 

“written in different handwriting” – the implication apparently being that the 

purported “second” Frank Alto wrote the letters.  But as shown, the record 

undercuts Plaintiffs’ inference of a “second” Frank Alto (that is, a Frank Alto who 

was not the son of Jose Alto).  Moreover, it would make no sense for a “second” 

Frank Alto to enumerate Jose Alto and Maria Alto as being members of his family 

in the 1910 letters, if they were not in fact members of his family.   
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Plaintiffs criticize (Br. 45) the district court for finding that “[c]omparing the 

two letters, it is not clear that the signatures differ substantially”; in Plaintiffs’ 

view, “[i]t does not take a handwriting expert to see” that the 1910 letters “are 

written in different handwriting with different signatures.”  But the signatures are 

not different; both letters are signed “Frank Alto.”  ER378, ER380.   

Moreover, Plaintiffs overlook the court’s “more important[ ]” finding on this 

point – that, as the Assistant Secretary implicitly found (ER218), “the letters 

appear to be written by the same person.”  ER32.  The court found: “In particular, 

both letters end with the seemingly unique valediction ‘With best wishes to you I 

remain’ followed by the signature” – which is that of “Frank Alto.”  Id.  Again, the 

record undercuts Plaintiffs’ “two Frank Altos” theory.  

C. The district court acted within its discretion in denying Plaintiffs’ 
request that it take judicial notice of the death certificate for 
“Francisco Alto, Jr.”  
 

Plaintiffs state (Br. 39) that they “disagree” with the district court’s denial of 

their request that the court take judicial notice of the death certificate of one 

“Francisco Alto, Jr.”  Plaintiffs’ argument appears to be that (i) this individual is 

the “real” Frank Alto, (ii) the proffered death certificate demonstrates that he was 

not the son of Jose Alto, and (iii) therefore Marcus was the biological son of Jose 

Alto.  If Plaintiffs are contending that the district court erred in denying their 

request that it take judicial notice of this death certificate, the argument lacks merit.   
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The district court’s decision not to take judicial notice of the proffered extra-

record death certificate is reviewed for an abuse of discretion, and the court acted 

within its discretion here.  See Great Basin Mine Watch v. Hankins, 456 F.3d 955, 

975 (9th Cir. 2006).  As the court correctly found, in proffering this death 

certificate (and other extra-record documents), “Plaintiffs attempt to improperly 

introduce extra-record evidence to challenge the ‘correctness or wisdom of the 

agency’s decision.’”  ER12 n.10 (quoting San Luis, 747 F.3d at 602). 

“The task of the reviewing court is to apply the appropriate APA standard of 

review to the agency decision based on the record the agency presents to the 

reviewing court.”  Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985).  

“The focal point for judicial review should be the administrative record already in 

existence, not some new record made initially in the reviewing court.”  Id. at 743 

(quoting Camp v. Pitts, 411 U.S. 138, 142 (1973)) (alteration omitted).  See San 

Luis, 747 F.3d at 602.  Although there are narrow exceptions to that general rule 

(id. at 603), motions to take judicial notice of extra-record documents cannot be 

used to circumvent settled APA principles governing the proper scope of judicial 

review of agency decisions.  See Rybachek v. EPA, 904 F.2d 1276, 1296 n.25 (9th 

Cir. 1990); Great Basin, 456 F.3d at 975-76. 

Plaintiffs contend (Br. 40) that the district court should have taken judicial 

notice of the death certificate of “Francisco Alto, Jr.” on the ground that it is “a 
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relevant consideration because of the conflicting evidence of two Frank Altos” – 

but as shown, there is no such conflicting evidence.   

Moreover, Plaintiffs do not explain why they failed to provide this extra-

record death certificate (which dates from July 1979, ER452) to the Assistant 

Secretary in the first instance for his consideration, particularly when he afforded 

the parties an opportunity to supplement the administrative record.  ER211-212.  

That provides another basis for rejecting Plaintiffs’ argument that the district court 

should have taken judicial notice of the extra-record document.  See Public Citizen, 

541 U.S. at 764, discussed supra at 47.   

Additionally, as the court reasonably found, even considering the extra-

record death certificate, that document does not demonstrate that the Assistant 

Secretary overlooked a relevant factor.  ER12 n.10.  The San Diego County death 

certificate for “Francisco Alto, Jr.” lists “Juan Osuna” as the decedent’s father and 

“Erlenda Rodreguez” as the decedent’s mother.  ER452.  That piece of information 

would not have required the Assistant Secretary to find that the Frank Alto listed 

on the early BIA Indian censuses was not the son of Jose Alto, much less does the 

document support a finding that Marcus was Jose’s biological son.  Rather, the 

document shows, at most, that the death records for San Diego County reflected 

the death of someone with a name different from Frank Alto and with different 

parentage. 
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D.  The Assistant Secretary reasonably found that affidavits in the 
record are persuasive evidence that Marcus was the adopted child 
of Jose and Maria.   

 
The Assistant Secretary found that “the testimonial evidence contained in 

affidavits by tribal elders, tribal enrollment committee members, close 

acquaintances of Maria Duro Alto and Marcus Alto, and especially anthropologist 

Florence Shipek, Ph.D., to be very credible and probative respecting Marcus’s 

status as biological or adoptive son of Jose and Maria Duro Alto.”  ER202.  Having 

considered those affidavits, the Assistant Secretary reasonably found that, as 

corroborated by other evidence, the affidavits provide persuasive evidence that 

Marcus was the adopted child of Jose and Maria.  ER214-215.  See supra at 18-19.     

Plaintiffs contend (Br. 45-46) that Calhoun v. Bailar, 626 F.2d 145 (9th Cir. 

1980), sets forth the test governing the admissibility of hearsay evidence in 

administrative proceedings, and that the district court failed to apply that test in 

assessing the reasonableness of the Assistant Secretary’s decision to accord the 

affidavits persuasive value.  Plaintiffs are correct that the Calhoun test applies, but 

they err in contending that the district court failed to apply it.  Rather, the court 

expressly applied Calhoun.  See ER23-25.   

Calhoun explains:  

[S]trict rules of evidence do not apply in the administrative 
context. * * * * Perhaps the classic exception to strict rules of 
evidence in the administrative context concerns hearsay 
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evidence.  Not only is there no administrative rule of 
automatic exclusion for hearsay evidence, but the only limit to 
the admissibility of hearsay evidence is that it bear satisfactory 
indicia of reliability.  We have stated the test of admissibility 
as requiring that the hearsay be probative and its use 
fundamentally fair. 
   

626 F.2d at 148.  Consistent with that test, the Assistant Secretary reasonably 

found that the affidavits at issue here should be afforded persuasive value.   

1. The Assistant Secretary reasonably accorded weight to the Shipek 
affidavit. 
 

The Assistant Secretary found that Dr. Shipek is an anthropologist who 

worked closely with the Band in establishing its base roll and that her affidavit 

describes her careful research into the ancestry of the San Pasqual Band, and her 

work with tribal elders.  ER214; see ER260-261 (Shipek affidavit).   

Dr. Shipek’s work for the Band extended from 1958 through 1963.  ER261.  

In her affidavit, Dr. Shipek explained (inter alia) that: (i) she “met with all the 

band elders and each provided [her] with a written list of ancestors and children; 

(ii) she “searched the records of San Diego Mission, St. Josephs [sic] Cathedral, 

and Holy Trinity Church for baptismal, marriage and death records of all persons 

having those names as written, or by other potential spellings (by pronunciation) 

and also by translations back into Kumeyaay names, or transliterations of the 

Kumeyaay names”; and (iii) she “examined San Pasqual Valley school records, the 

County tax assessor records, county birth, marriage and death records, voter 
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registration records, county court records, and available written reminiscences.”  

ER260.   

Dr. Shipek explained that “[w]ith each elder, I went through the names of 

the individuals for whom I had found old records and asked for their (that is the 

elder’s) view of that person’s position on genealogical charts I had tentatively 

constructed.”  Id.  She noted that “the people with whom I spent the most time 

were those past 80 years of age in 1958-59 and then those past 70 [years].”  Id.  

Dr. Shipek further explained that “[i]n the course of examining the tentative 

charts, each elder maintained that Maria Duro Alto and her husband Jose Alto had 

no children but had raised one belonging to a non-Indian family.”  ER260-261.  

Dr. Shipek explained that Sosten Alto, who was the chairman of the Enrollment 

Committee at the time, “was being very careful to include all the blood-line Alto 

and Duro descendants through both male and female lines,” and that “[i]f he 

[Sosten Alto] did not include someone at that time, then that person did not meet 

the bloodline requirements.”  ER261.  Dr. Shipek noted that Sosten Alto “and 

others stated that there were several such persons in existence that were not real 

Alto’s or Duro’s but had been raised by them.”  Id.  

Based on her careful research, Dr. Shipek concluded that “Maria Duro Alto 

and Jose Alto had no children of their own,” albeit they did raise a child.  ER261.  

As the district court concluded, “[t]he thoroughness of Dr. Shipek’s research 
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strongly supports the Assistant Secretary’s determination that her affidavit was 

probative, reliable, and fair to use.”  ER24.    

 Plaintiffs, however, argue (Br. 47) that it was “error” for the court to place 

“substantial weight on the ‘thoroughness’ of Shipek’s research” on the ground that 

“[m]erely because Shipek was told that Marcus was ‘adopted’ and a ‘non-Indian’ 

child does not make it true.”  That argument is unpersuasive.  As the court 

correctly recognized, the Assistant Secretary reasonably found Dr. Shipek’s 

affidavit persuasive evidence given that, in the course of her thorough genealogical 

research, Dr. Shipek spoke with individuals who were very well-situated to draw 

conclusions, based on personal knowledge (not mere “rumor,” Br. 49) concerning 

whether Marcus was an adopted child; namely, tribal elders and the chairman of 

the Band’s enrollment committee at the time of Dr. Shipek’s research, Sosten Alto.  

And all of those individuals uniformly stated that the child raised by Jose and 

Maria – that is, Marcus Alto, Sr. – was not their biological child but rather was 

adopted.  Indeed, Dr. Shipek explained that Sosten Alto “was being very careful to 

include all the blood-line Alto and Duro descendants through both male and female 

lines” (ER261), which makes his statement to Dr. Shipek particularly probative 

and reliable.   

Plaintiffs also contend (Br. 47) that Dr. Shipek’s research was not thorough 

because her affidavit “does not state that she researched historical and county 
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records for Marcus Alto, Sr.’s ancestry.”  But the clear implication of Dr. Shipek’s 

affidavit is that, having undertaken the thorough investigation described therein, 

including examination of “county birth, marriage and death records, voter 

registration records, [and] county court records” (ER260), Dr. Shipek ultimately 

concluded that Jose Alto and Maria Duro Alto raised an adopted child.  Moreover, 

as the Assistant Secretary found, the proposition that Marcus was adopted is 

corroborated by other evidence, e.g., the early BIA censuses, Maria Duro Alto’s 

application for inclusion on the 1933 roll of California Indians, and other affidavit 

testimony.  ER214-217.       

2. The Assistant Secretary reasonably accorded weight to the other 
affidavits in the record. 
 

Plaintiffs challenge on various grounds the other affidavits relied on by the 

Assistant Secretary (Br. 49-57), but as the district court found: “[T]he credibility 

challenges to the remaining affidavits are mostly critical of affiant assertions that 

are not relevant to Marcus Alto, Sr.’s lineage.  For example, Plaintiffs challenge 

Felix Quisquis’ credibility on the basis that there was a discrepancy regarding his 

age, Mellie Duenas on the basis that there was a discrepancy regarding her address, 

and Mary Alto Arviso and Laura Guidry on the basis of their ancestry.”  ER24 

(emphasis added). Plaintiffs reprise many of those and other similarly unpersuasive 

arguments. E.g., Br. 49 (Arviso affidavit not reliable because “there was NO 
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evidence in the record corroborating any relationship between Jose Alto and Sosten 

Alto”); Br. 51 (Arviso and Guidry affidavits not reliable because they “provided no 

documentation showing a blood relationship to Jose and Maria Alto”); Br. 52 

(Duenas affidavit unreliable because of discrepancy as to her address in the 1930s); 

Br. 55 (Quisquis affidavit unreliable because of question regarding whether he was 

born in 1907 or 1912); Br. 56 (Morales affidavit unreliable because of question 

regarding whether he was five years younger than Marcus).   

Moreover, as the court concluded, “[t]hough these considerations may weigh 

against finding a particular affidavit credible, they do not necessitate that 

conclusion.”  ER24.  “Rather,” the court properly noted, “the fact finder – the 

Assistant Secretary in this case – weighs various considerations to determine 

credibility.”  Id.  Plaintiffs contend that it was “unfair” for the Assistant Secretary 

to consider affidavit testimony that Marcus was adopted because “Marcus passed 

away in 1988” and thus was “unavailable to dispute” that testimony.  See Br. 49-50 

(Arviso affidavit), Br. 53 (1995 Martinez affidavit), Br. 54 (Mendez affidavit).  But 

Plaintiffs overlook that, had Marcus not waited until 1987 to apply for membership 

in the Band in order to receive a per capita payment from the “Docket 80-A” 

judgment, he likely would have been available to provide his own testimony for 

the record before death overtook him the following year.  Moreover, testimony in 

the Arviso, Martinez, and Mendez affidavits that Marcus was adopted is 
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corroborated by other evidence – for example, Maria Duro Alto’s statement that 

she had “no issue” on her application for inclusion on the 1933 roll of California 

Indians.  ER215-216.  As such, it was reasonable for the Assistant Secretary to 

give weight to that affidavit testimony.       

Although Plaintiffs cite, as “predat[ing] any controversy and refut[ing]” the 

affidavits, evidence such as the 1920 U.S. census and Reginaldo Duro’s statement 

on Marcus’s application for inclusion on the 1933 roll of California Indians 

(Br. 57), the Assistant Secretary considered those documents and reasonably 

explained why they are entitled to little weight.  See ER212, ER215 (finding 

adoption theory “most logical explanation” for fact that Marcus Alto appears on 

1920 U.S. census but is not listed on the early BIA censuses); ER215-216 (finding 

that Reginaldo Duro was one of three people who signed Marcus’s application for 

inclusion on 1933 roll and further finding that that application “carries little weight 

as evidence” because (inter alia) it alleges “facts known to be incorrect,” which 

errors “suggest that Marcus Alto never even saw or approved of it”).   

Moreover, Plaintiffs overlook that there is other record evidence that 

“predates any controversy” (Br. 57) and corroborates the affidavit testimony that 

Marcus was adopted.  For example, the early 1907-1913 BIA Indian censuses 

predate any controversy, and as the Assistant Secretary found, those censuses 

consistently omit Marcus from the Jose Alto-Maria Duro Alto family unit but 
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include Frank Alto; and Maria’s application for inclusion on the 1933 roll of 

California Indians predates any controversy, and as the Assistant Secretary found, 

Maria stated that she had “no issue” on that application. ER215-216.           

E. The Assistant Secretary reasonably found that Marcus’s 1987 
application for membership in the Band provided further 
evidence that he was the adopted child of Jose and Maria. 

 
Finally, Plaintiffs contend (Br. 58-59) that the Assistant Secretary should not 

have given any weight to the fact that, on his 1987 application for membership in 

the Band, Marcus did not answer the question on the form that asked “[i]s 

applicant an adopted person?” That contention lacks merit.  The Assistant 

Secretary reasonably found that Marcus Alto, Sr. “elected not to circle either ‘yes’ 

or ‘no’ in response to that question” – a fact that “cannot be overlooked.”  ER217; 

see supra at 16, ER483 (application).  Marcus’s failure to answer that specific 

question is reasonably construed by the finder of fact as indicating that Marcus was 

concerned that, had he answered the question, the answer would have undermined 

his claim to eligibility for enrollment and thus for a per capita payment of the 

“Docket 80-A” judgment. 

Plaintiffs argue (Br. 59) that it would be “conjecture” to find that Marcus 

intentionally did not answer this question because he knew he was adopted.  

However, the fact that Marcus filled out the rest of the application, but left blank 

the question regarding whether he was adopted, is a sufficient basis upon which the 
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fact-finder may reasonably infer that Marcus chose not to answer the question 

because he believed that answering it might render him ineligible for membership 

in the Band.  See ER483-484.  While Plaintiffs argue that “an equally reasonable 

inference” is that Marcus did not answer the adoption question because he was 

“very ill” when he filled out the application (Br. 59), that does not explain why he 

was able to fill out the rest of the application.  Regardless, the Assistant Secretary 

was not required to draw Plaintiffs’ preferred inference.   

Plaintiffs also err in contending (Br. 60) that the Assistant Secretary was 

“speculative and arbitrary” in finding that “some other ‘Jose Alto’ was Marcus’ 

biological father.”  Plaintiffs misstate the Assistant Secretary’s finding. In 

assessing the weight to be given the 1907 baptismal certificate (which he found to 

be that of Marcus Alto, Sr., see supra at 16), the Assistant Secretary identified two 

plausible explanations for why the fact that “Jose Alto” was listed on the baptismal 

certificate as “father” did not prove that the Jose Alto who was a Band member (by 

virtue of being listed on the 1910 census roll) was Marcus’s biological father: “the 

[baptismal] certificate is referring to a different Jose Alto; [or] the ‘father’ named 

on the certificate is not really the biological father of the child.”  ER217-218.  The 

Assistant Secretary noted that Plaintiffs were the first to elaborate that there were 

at least nine other Jose Altos residing in the area at the time of Marcus’s baptism.  

ER217 & n.17; see SER54.  The two explanations identified by the Assistant 
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Secretary are, at minimum, “plausible” given the early BIA Indian censuses, 

Marcus’s own 1987 application for membership in the Band, and other evidence 

supporting a finding that Marcus was adopted.  See supra at 16-20.   

More significantly, as the district court correctly concluded, “what is 

important is not the existence of conflicting evidence or evidence supporting an 

alternative conclusion, but rather the existence of evidence supporting the agency’s 

reasoning.”  ER34.  See Managed Pharmacy Care v. Sebelius, 716 F.3d 1235, 

1251 (9th Cir. 2013) (where there is “conflicting evidence in the record, the 

[agency’s] determination is due deference – especially in areas of [its] expertise”) 

(quotation omitted) (alterations in original); San Luis, 747 F.3d at 601 (court must 

uphold agency’s findings even if the evidence is “susceptible of more than one 

rational interpretation”) (quotation omitted).  On this administrative record, the 

district court correctly concluded that the Assistant Secretary “reached a 

reasonable and sound conclusion that Marcus Alto, Sr. was not Jose and Maria 

Alto’s biological son.”  ER21. 
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CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 

      Respectfully submitted, 

      JOHN C. CRUDEN 
      Assistant Attorney General 
       
      /s/ John Emad Arbab 
      KATHERINE J. BARTON 
      JOHN EMAD ARBAB 
      Attorneys    
      Environment & Natural Resources Division 
      U.S. Department of Justice 
      P.O. Box 7415 
      Washington, D.C.  20044 
      (202) 514-4046  
 
 
April 4, 2016 
DJ # 90-2-4-13537
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1960 Regulations 

25 C.F.R. §§ 48.1-48.15 
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§ 4$. 1 Title 25--Chapter I § 48. 4

PAitT 48—E~'+II20i.LMENT ~F INDIANS
OF THE SAN PASQI3AL B,ANt3 t3F
MiSSItJJt`! €N[31AN5 1N Cl~iIFORf~tiA.
[ADQEDl

sec.
48.1 Purpose.
4$.2 I3efinitions.
48 3 Preparation of roll.
48:4 Agp3icatio~ far enrnIlment.
48.5 Persons to 'be enrolled.
48.6 Enrollment Committee election.
48.7 Reuiew of applications by Enrollment

Committee.
48.8 Determination of eligibslity and en-

roliment by Director.
48.9 Appeals.
48.10 Action by the Commissioner.
4831 Action by the Secretary.
4&12 Preparation and approval of roll.
48.13 Certificate.
48.14 Current membership roil.
48.15 LTse of approved roil.

Av~rxoxrr^~: §§ 4$.1 to 48.15 issued under
sets. 463 and 465 Revised Statutes, 25 U.S.C.
2and9.

Sou~eE: §§ 48.1 to 48.15 appear at 25 F.R.
1830, Mar. 2, I960, e:ccept as otherwise noted.

4$.1 T'urpflse.

The regulations in this part shall gov-
ern the enroIlment of persons in the
San Pasquai Band of Mission Indians
in California as of January 1, 1959.

§ 4#3.2 Definitions.

(a) "Secretary" means the Secretary
of the interior.
(b) "Commissioner" means the Com-

missoner of Indian Affairs.
{c) "I3irector" means the Area I)rec-

tor, Sacramento Area O:Tice.
{d) "Field Representative" means the

Area Field Representative, Riverside,
California.
(e3 "Band" means the San. E'asqual

Band of Mission Indians,
(f) "Enrollment Committee" means a

committee of three €3) members whose
names appear an the June 30, 191fl, Cen-
sus Roil of the San Parquet Band, to
assist in enrollment.

tg) "Census Roll" means the Juz~se 3U,
18I0, Census Ftoli of the San Pasclua,l
Band o#' Iviission Indians.

§ 48:3 Preparation. of roll.

The I3irector shall prepare and. sub-
mit for approval by the Secretary a roll
of the members of the Band.

§ 48.4 Application for enrollnieni.

A person ~vho believes that he or she,

or a minor ar mental incompetent is en-

ttled tc~ e~arollment with the Band,. aY,
within. ninety (90) days from the effec-

t ve date t~f these regulatians file with

the Reid Representative a written
application for enrollment in this
Band.. Application forms maY be ob-
tained from Lhe Field Representative or

a member of the Enrollment Committee.

The form of application shall be pre-

scriberl key the Director. 'I~e execution
of each application shall be witnessed by
two (2) disinterested Persons Svho are not
anemi~ers of the household of the aPPli-
cant. An application an behalf of a
minor or mental incompetent shall be
executed by a parent, legal guardian, or
other person responsible for his care. Zf
the Director has knowledge of a minor or
mental incompetent for whom an appli-
caton has not been filed wzthin the 9t1-
day period,. he shall file an applzcation
for that person and submit it to the E~n-
roilnnent Committee. Each application
shall cgntain the following information:

tai The name and address of the
applicant, and if the applicant is a minor
or mental incompetent; the name, ad-
dress, reAresentative capacity and blood
relationship of the person executing
the application on behalf of tk~e minor
or mental incompetent.

(b> Tne date and pla,ee of birth of the
applicant.
(e3 The applicant's degree of Indian

blood and degree of Indian blood of the
Band,

td) Date and number of land assign-
ment approved by the Bureau of 3ndian
AfFairs.
{e) Zf the applicant has ever been

a~Io~ted, enrolled or affiliated witk~ an-
other reservation, the name of the reser-
uation wi~ere allotted, enrolled or affiii-
ated and the date of reinquishm.ent aP
allotment, enroilnzent or reservation
affiliation,

{f) The name and degree of Indian.
blood of each parent of the applicant,
the degree of Indian blocad of the Band,
the name of the tribe or band with which
ea,~h parent of the applicant is oz' was
enrai2ed or affiliated and tl~e names and
addresses of any brothers and sisters
of the' applicant who ma3~ have filed ap_
plicatons for eruoliment with the Band,
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(g1 If the applicant is enroliefl an
approved roil of Indians of California,
the number thereon of the applicant.
CoD~icr,2zoh: In the introductory test of

~ 48.4 the first sentence was amended, 25
FR. 3711, Apr. 28, 1960.

§ 4$.5 T'ersons #o ire earaIleti.

The names of persons in any of the
following categai~ies u~ho were alsve on
Januarg i, 1959, shall tie placed on the
membership roil of the Band, provided
he is not an enrolled member of or affili-
ated tivith some other tribe or band.

Ca} Indians whose names appear as
members of the Band on the Census RoII.
(b) Descendants of Indians whose

names appear as members of the Band
an the Census Roil, provided such
descendants possess one-eighth (i/$) or
more degree of Indian blood of the
Band.

(c) Indians not included in the cate-
gories set out in paragraphs (a) and (b;
of this section who can furnish suilicient
proof to establish that they are i/$ or
more degree Indian. blood of the Band.
(d) T11e burden of proof rests upon

the applicant to establish Chat he is of
the degree of Indian blood of the Band
as claimed in the application.
{e) Tf an Indian c~ho applies for en-

rollment under the provisions of para-
graph ta), (~) or (c) of this section
has received in his ou7n right an allot-
ment or is enrolled as a member with
some other tribe or band and has not
relinquished such allotment or emroll-
ment prior to January 1, 1959, such per-
son shall not be enrolled. OwnerslZip
of an allotment or an interest in an
311otment acquired through inheritance
shall not, ho~vevei-, lie a bai• to eiu~oil-
ment.

(f1 A person ~uho meets the require-
ments of paragraph (a), (b), or (c)
of this sectzon, but ti~hose name has been
carried on the census roll of another
reservation shall be declared ineligible
fbr enrollment unless he can establish
that he has been affiliated «rith the San
Pasqual Band for a contitivaus period
of at IeasG one year immediately prior
to Janua~~y I, 1959, evidei~Ced by resi-
dence an the z•eservation or through ac-
tive P~ar~ici~ation in tribal af~a,irs such
as attendance at Gs~ibal meetings, and
being pe~•mitted to vote on matters re-
lating to the San Pasqual Reservation.
Should an applicant establish his eTigi-

biIity for ~nrolTment hss membership
claim at the other reservation must be
relinquished in Writing p~~i4r to appro~%aI
of his eni•aiiment ~ ith the San Pasgizal
Band. Notice of relinquishment must
be submitted to the tribal representatives
of bath ~•eservations invai~ed, the River-
sde Area, F'ieid Office and the Sacra-
mealto Area Office.

4$.fi EnrolTaitent Committee election.

A person wno is tuven~y-one C21) years
of age or older and believes tkat he is a
member of the Band, shall be entitled
to vote ai a time and place and in a
maitiner designated by the Band or Di-
rector, to elect three t3) persons, whose
names appear on the Census Roll, to
serve as members of the Enrollment
Committee and two (21 persons to act
as alternates to the Committee. The
three (3) persons receiving the highest
number of votes shall constitute the
Enroilrnent Committee of tY~e Band, and
the persons receiving the fourth and
fifth highest number of votes sha31 serve
as alternate rnernbers of the Committee.
The person receiving the highest num-
ber of votes shall be the chairman;. the
person receiving the next highest num-
bei• of votes shall be the secretary.

S 4I3.7 Ideview of a~3plications by EnrolI-
ment Comnxittee.

The Field Representative shall refer
duly filed applications for enrollment to
the Enrolirnent Committee. 'I`ha En-
rollment Committee shall review each
such application and may require an
applicant ~o furrzisl~ additional informa-
tion in writinb or in person to assist
the Enrollment Committee to make a
recommendation. The Enrol?ment Com-
mittee shall file with the Director,
through the Field Representative, those
appizcations which it approves and with
those applications not approved shall
submit a separate report stating reasons
far disapproval. The applications,
whether approved or disapproved, shall
'be filed with the Birector within thirty
{30) days from receipt oP the applica-
tions by the Committee.

§ ~$.$ ITetermir~ation of eti~ibility end
enrollment Icy €~ireeLar,

The Director shall review the reports
and recommendations of the Enrollment
Committee and shall determine the ap-
plicants who a3~e eligible for enrollment
in accordance with the provisions of
§ 48.5. The Birector shall transmit for
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review to the Commissioner and for final
deter~cinatsc~n by the Secretary, the re-
ports andrecommendations of the
~nrollinerst Committee relating to ap-
piicants «rho have been determined try
the Director to he eligible for enrollment
agains" the report and reco:~lmendations
ofthe ~t~ollment Committee, and t.}~e
reparts and recommendations of the En-
roilment Committee relative Lo appli-
cants who have been determined b;~ the
Director not to be eligible for enroli-
ment against the reports and recozn-
snendations of the Enrollment Commit-
tee, with a statement of the reasons for
his determinatis~n.

§ 4$.9 Appeals.

If the Director dete~~mines that an
applicant is'not eligible for enroilnicnt in
accordance titiith the provisions of ~ 48 5
he shall notify the appIzcant in writing
of his determination and the reasons
therefor. Such applicant shall then have
thirty {30) days from the date of the
mailing of the notice to him to file with
the T~irector an appeal from the rejection
of his apPlicatian, together with any sup_
'YSorting evidence not previously fur-
nshed. Tl~e T3irector shall forward to
the Commissioner the appeal, su~~o~~tin~
data, arzd his reeornmendation ;hereon,
and the report and reeommandation of
the Enrollment Committee on the
application.

§ ~II.IO Action by the Gone sszoner.

When upon revies~ the Commissioner
is satisfied that the appellant meets the
provisions of § 48.5 he shall so notiYy
the appellant in writing, and the Di-
rector is authoz~ized to enter his name on
the rolY. If the Commissioner deter-
msnes that an appellant is not eligible
for enrollment in accordance with the
provisions of § 48.5 the appellant shall
be notified in writing of his decision and
the reasons therefor. The appellant
shall then have thirty t30) dogs from
the date of mailing of the notice to &le
an appeal wzth the Secretary.

§ ~-8.3.1 Action by tl~e Secretary.
The decision of the Secretarg on an

appeal shall be final and conclusive and
the appellant shall be liven written
notice of the decision. 'The director is
authorized to enter on the roll the name
of any such person. whose appeal has

been granted when so directed by the
Secretary.

§ 4 3.1'? i'reparation and approval of
roll.

Upon noi:ice from the : ec~~etary that
all appeal; have been determined the
Director Sl~aii prepare in quintupliCate
a roll o~ members of the Ba~~d, arranged
in aIphabeticai ordea•. 'I'he roil sha31
contain for each person: Name, address,
sex, date of bzrth, and degree of Indian
biflod of the Band. The Director shall
submit. the roil to the Secretary far ap-
proval, Four t4) copies of the approved
roll shall be returned Go the I3irector ha
shall make one (i) copy available to the
Chairman of the Tribal Council and one
(1) cop3~ available to the Chairman of
the Enrollment Committee.

§ 4$.13 Cerfi~eate.

The Dir~ctar shall affix a cextifieate
to the approved roll, certifying that the
roll, to the best of his kn+a4uled~e and
belief, contains only the names of In-
dians entitled to enrollment with the
Band.

C 48.1:4 Current membership roll.

The roll shall be kept current by:

ta) Striking therefrom the names of
persons t~rho have r etinquished in ~~~rztng
their membership in the Band and of
deceased persons upon receipt of a death
certificate ar other evidence of death
acceptable to the Director.

{b) By adding thereto the names of
children barn after Januarq i, 1959, ~vho
meet the membership requirements set
forth in § 48.5.

tc) Corrections to the roll of incor-
rect dates of birth, degrees of Indian.
blood, family relationships, etc., may be
made by the Director if such corrections
are supported by evidence satisfactory to
hirn.
(d) Names of individuals whose en-

rallment ~~as rased on infozmat on sub-
sequentiy determined to be inaccurate
may be deleted from the roll, subject tb
the approval of the Sec~•etary:

{e) 3t ~vili not lie nscessaiy for the
Seca-etary to approve additions, deletions
and corrections as covered in paragxaphs
(a), (b? and ic) of this section. ~IQw-
ever, before the ro13 may be used for the
distribution of t~iba3 assets i~ shall be
submitted to the Secretazy for Yz s final
approval.
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48.15 Use o£ approvers roll,

Unless otherwise directed by Congress,
the app~•oved roil shall be used far all
official purgases.
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