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STATEMENT AS TO LACK OF NECESSITY OF ORAL ARGUMENT

Oral argument is not necessary nor is it likely to aid the Court. Contrary to

Appellant Monica Yaroma’s assertion in her Statement in Support of Oral

Argument that “this appeal raises issues that are novel and far-reaching,”

Appellant’s Br. at 1, the issues she raises are settled as to her – in part because

many of her arguments are waived by her failure to raise them in the district court.

To the extent any of these issues could be considered “novel and far reaching,”

they are not properly before this Court because Yaroma has waived them.

The district court compelled Yaroma to arbitrate her claims in accordance

with established law, in part based on Yaroma’s express agreement in the district

court proceedings that any “gaps” in the tribal law to which she had agreed could

be filled by federal law or the rules of recognized arbitral bodies. Her claim that

the issues are novel is further contradicted by her arguments that these issues have

been decided by other Circuit courts. However, the Circuit decisions she cites are,

as she admits, based on a “previous iteration of Appellees’ arbitration contract.”

Appellant’s Br. at id. Thus, even if she had not waived them, Yaroma’s arguments

are misplaced. The district court’s decision is based on the significantly revised

arbitration provision to which Yaroma agreed and her stipulations, and the district

court correctly ruled that she is required to arbitrate her claims.

Oral argument would not assist the Court.
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STATEMENT OF THE CASE

This is an appeal of an order dismissing the complaint filed by Appellant

Monica Yaroma (“Yaroma”) without prejudice and compelling arbitration.

In August 2012, Yaroma applied for a consumer loan with Western Sky

Financial, LLC (“Western Sky”). Her application was approved and the loan was

memorialized in a “Western Sky Consumer Loan Agreement” executed on August

27, 2012 (the “Loan Agreement”). Western Sky is wholly owned by Martin Webb,

an enrolled member of the Cheyenne River Sioux Tribe (“CRST”), and is operated

from the Cheyenne River Indian Reservation (the “Reservation”) under CRST law.

The Loan Agreement contains a broad and comprehensive arbitration provision

that, inter alia, expressly provides that Yaroma may opt out of arbitration at the

very beginning of the provision and gives Yaroma the choice of selecting the

American Arbitration Association or JAMS to administer any arbitration.

Shortly after funding the loan, Western Sky sold and assigned Yaroma’s

loan to CashCall, Inc. (“CashCall”), following which it was assigned to Delbert

Services Corporation (“DSC;” CashCall and DSC are collectively referred to as

“Appellees”) for servicing. Each time the loan was assigned or transferred, Yaroma

was notified of the transfer and informed that the terms and conditions of the Loan

Agreement continued to govern. RE 3-3, PageID 67; RE 3-4, PageID 69.
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The Loan Agreement repeatedly referred to the fact that it was governed by

CRST law. In its six pages, the CRST is mentioned no fewer than twenty times. In

fact, the very first sentence of the Loan Agreement states, in clear and conspicuous

type, that the Loan Agreement “is subject solely to the exclusive laws and

jurisdiction of the Cheyenne River Sioux Tribe, Cheyenne River Indian

Reservation.” RE 3-1, PageID 57 (emphasis in original).

Yaroma had the option of pre-paying her loan without penalty. Id. at PageID

58. If only the monthly minimum payments were made, however, the Loan

Agreement warned that the effective annual percentage rate of the loan was 138.91

percent. Id. at PageID 57. The Loan Agreement provides, in bold, all caps text:

THIS LOAN CARRIES A VERY HIGH INTEREST RATE.
YOU MAY BE ABLE TO OBTAIN CREDIT UNDER MORE
FAVORABLE TERMS ELSEWHERE. EVEN THOUGH THE
TERM OF THE LOAN IS 47 MONTHS, WE STRONGLY
ENCOURAGE YOU TO PAY OFF THE LOAN AS SOON AS
POSSIBLE. YOU HAVE THE RIGHT TO PAY OFF ALL OR
ANY PORTION OF THE LOAN AT ANY TIME WITHOUT
INCURRING ANY PENALTY. YOU WILL, HOWEVER, BE
REQUIRED TO PAY ANY AND ALL INTEREST THAT HAS
ACCRUED FROM THE FUNDING DATE UNTIL THE
PAYOFF DATE.

Id. at PageID 62. Yaroma accepted the terms of the Loan Agreement, the loan was

then approved on the Reservation, and she received a loan in the amount of

$2,525.00.
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The Loan Agreement contains a broad arbitration provision, one markedly

different from one considered by the courts in Jackson v. Payday Financial, LLC,

764 F.3d 765 (7th Cir. 2014), and Inetianbor v. CashCall, Inc., 768 F.3d 1346

(11th Cir. 2014) – indeed, a provision so different that the Eleventh Circuit

enforced the very same arbitration provision as the one binding Yaroma in Parnell

v. CashCall, Inc., 804 F.3d 1142 (11th Cir. 2015), despite its previous decision in

Inetianbor, a case on which Yaroma very heavily relies. Pursuant to the arbitration

provision, Yaroma agreed that “any controversy or claim” between her and the

holder of the note or “any marketing, servicing and collection representatives and

agents” – which phrase includes Appellees – would be arbitrated:

WAIVER OF JURY TRIAL AND ARBITRATION.

PLEASE READ THIS PROVISION OF THE AGREEMENT
CAREFULLY.

Unless you exercise your right to opt-out of arbitration in the
manner described below, any dispute you have with Western Sky
or anyone else under this loan agreement will be resolved by
binding arbitration. Arbitration replaces the right to go to court,
including the right to have a jury, to engage in discovery, (except as
may be provided in the arbitration rules), and to participate in a
class action or similar proceeding. In Arbitration, a dispute is resolved
by an arbitrator instead of a judge or jury. Arbitration procedures are
simpler and more limited than court procedures. Any Arbitration will
be limited to the dispute between yourself and the holder of the Note
and will not be part of a class-wide or consolidated Arbitration
proceeding.

Agreement to Arbitrate. You agree that any Dispute, except as
provided below, will be resolved by Arbitration, which shall be
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conducted by the Cheyenne River Sioux Tribal Nation by an
authorized representative in accordance with its consumer dispute
rules and the terms of this Agreement.

Arbitration Defined. Arbitration is a means of having an independent
third party resolve a Dispute. A “Dispute” is any controversy or
claim between you and Western Sky or the holder or servicer of
the Note. The term Dispute is to be given its broadest possible
meaning and includes, without limitation, all claims or demands
(whether past, present, or future, including events that occurred prior
to the opening of this Account), based on any legal or equitable
theory (tort, contract, or otherwise), and regardless of the type of
relief sought (i.e. money, injunctive relief, or declaratory relief). A
Dispute includes, by way of example and without limitation, any
claim based upon marketing or solicitations to obtain the loan and
the handling or servicing of my account whether such Dispute is
based on a tribal, federal or state constitution, statute, ordinance,
regulation, or common law, and including any issue concerning the
validity, enforceability, or scope of this loan or the Arbitration
agreement. For purposes of this Arbitration Agreement, the term
“the holder” shall include Western Sky or the then-current note
holder’s employees, officers, directors, attorneys, affiliated
companies, predecessors, and assigns, as well as any marketing,
servicing, and collection representatives or agents.

Choice of Arbitrator. Any party to a dispute, including a Holder or
its related third parties, may send the other party written notice by
certified mail return receipt requested at the address appearing at the
top of this Agreement of their intent to arbitrate and setting forth the
subject of the dispute along with the relief requested, even if a lawsuit
has been filed. Regardless of who demands arbitration, you shall
have the right to select any of the following arbitration
organizations to administer the arbitration: the American
Arbitration Association (1-800-778-7879) http://www.adr.org;
JAMS (1-800-352-5267) http://www.jamsadr.com; or an
arbitration organization agreed upon by you and the other parties
to the Dispute. The arbitration will be governed by the chosen
arbitration organization's rules and procedures applicable to consumer
disputes, to the extent that those rules and procedures do not
contradict either the law of the Cheyenne River Sioux Tribe or the
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express terms of this Agreement to Arbitrate, including the limitations
on the Arbitrator below.

RE 3-1, PageID 59-60 (heading bolding in original; all other emphasis added).

Yaroma affirmatively acknowledged – by placing a checkmark in the

appropriate place on the Loan Agreement – that she read and understood the

arbitration provision and agreed to be bound by its terms:

YOU HAVE READ AND UNDERSTAND THE ARBITRATION
SECTIONS OF THIS NOTE AND AGREE TO BE BOUND BY
THE TERMS AND CONDITIONS OF THAT SECTION.

YOU HAVE READ ALL OF THE TERMS AND CONDITIONS
OF THIS PROMISSORY NOTE AND DISCLOSURE
STATEMENT AND AGREE TO BE BOUND THERETO. YOU
UNDERSTAND AND AGREE THAT YOUR EXECUTION OF
THIS NOTE SHALL HAVE THE SAME LEGAL FORCE AND
EFFECT AS A PAPER CONTRACT.

Id. at PageID 62 (capitals and bold in original).

After Yaroma stopped making payments on the loan, she initiated this suit

for alleged violations of the Fair Debt Collection Practices Act, 15 U.S.C. § 1692,

et seq., the Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq., the Kentucky

Consumer Protection Act, Ky. Rev. Stat. Ann. § 367.170, and for declaratory

relief. RE 1, PageID 1-14. Yaroma’s claims are based exclusively on her

contention that the loan was usurious and illegal under Kentucky law and thus

unenforceable. See id.

In response to Yaroma’s Complaint, on February 17, 2015, Appellees filed a

Motion to Dismiss or to Compel Arbitration and Stay or Dismiss the Case (the
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“Motion”). RE 3, PageID 34-35. Yaroma responded on April 21, 2015, arguing

that: (1) the Loan Agreement was void ab initio because Western Sky was not

registered as a consumer loan company in Kentucky; (2) tribal exhaustion was not

required because, inter alia, the tribal court lacked jurisdiction over the non-tribal

members; (3) because the CRST lacked jurisdiction, it was not an available forum;

and, (4) the arbitration provision was a sham because the CRST did not provide for

consumer arbitration or have rules governing arbitration. RE 20, PageID 157-173.

Appellees filed their reply on May 15, 2015. RE 23, PageID 197-213.

On September 8, 2015, the district court heard oral argument on the Motion.

RE 47, PageID 369-428. On September 16, 2015, the court entered its

Memorandum Opinion and Order compelling arbitration and dismissing the

Complaint without prejudice. RE 38, PageID 321-339. The court acknowledged

the Seventh Circuit’s Jackson decision and the Eleventh Circuit’s Inetianbor

decision, which held that the arbitration provisions contained in other Western Sky

loan agreements were unenforceable, but the district court recognized that those

arbitration provisions were substantially different from the one at bar. RE 38,

PageID 329-330. As recognized by the district court, the arbitration provision in

the loan agreements in those cases did not include the provision in Yaroma’s

arbitration provision allowing the borrower to arbitrate her claims through the
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AAA or JAMS and utilizing those organizations’ rules and procedures applicable

to consumer disputes. Id. at PageID 330-31.

The district court therefore compelled arbitration and, having determined

that all the claims must be resolved through arbitration, the district court found it

unnecessary to address Appellees’ forum non conveniens and tribal exhaustion

arguments. Id. at PageID 338.

This appeal followed.
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SUMMARY OF THE ARGUMENT

The Federal Arbitration Act requires the rigorous enforcement of agreements

to arbitrate. This Court should affirm the district court’s decision, which fulfills the

strong federal policy favoring arbitration.

Yaroma agreed to the terms of a Loan Agreement that contains a clear

agreement to arbitrate “any dispute” that arose from the Loan Agreement, and

expressly delegates to the arbitrator “any issue concerning the validity [or]

enforceability…of the Arbitration agreement.” The arbitration provision begins

with an opt-out procedure; Yaroma did not opt out and is bound to arbitrate.

In this Court, Yaroma raises arguments she did not raise in the district court,

thereby waiving them. Yaroma further ignores her agreement in the district court

that to the extent that there were any “gaps” in the governing tribal law, “either

federal law or the rules of the organization conducting the arbitration could be used

instead.” RE 38, PageID 332 (emphasis added).

With respect to the arguments Yaroma did raise in the district court, Yaroma

attempted to avoid her agreement to arbitrate by attacking the Loan Agreement

itself as void ab initio. But the district court correctly ruled that such arguments are

delegated to the arbitrator and are for the arbitrator to decide, not the courts.

Yaroma also argued that the arbitration agreement was unenforceable because it

required arbitration in an unavailable forum. But the “Choice of Arbitrator” clause
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expressly provides that “[Yaroma] shall have the right to select any of the

following arbitration organizations to administer the arbitration: the American

Arbitration Association [“AAA”] …; JAMS…; or an arbitration organization

agreed upon by you and the other parties to the Dispute.” RE 3-1, PageID 60. The

district court properly reconciled the provisions of the arbitration agreement under

the strong federal policy favoring arbitration, and properly found that Yaroma

could arbitrate her dispute before the AAA or JAMS.

Yaroma seeks to avoid her failures to raise arguments in the district court

and agreement that “gaps” in tribal law could be filled by federal law or by

AAA/JAMS rules by arguing that this case is no different than the Seventh

Circuit’s Jackson decision and the Eleventh Circuit’s Inetianbor decision, where

the arbitration provisions were held unenforceable because the required arbitral

forum was unavailable. But the arbitration provisions on which those decisions

were based are markedly different from Yaroma’s agreement. They did not contain

the “Choice of Arbitrator” clause that gives Yaroma the ability to choose the AAA

or JAMS as the arbitral forum. That distinction warrants a different result here, as

the district court correctly found and, in fact, as the Eleventh Circuit, which

decided Inetianbor, found in Parnell v. CashCall, Inc., 804 F.3d 1142 (11th Cir.

2015), in which it ruled that the agreement’s delegation provision required a

plaintiff functionally equivalent to Yaroma to arbitrate his claims. See id. at 1149.
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Yaroma raises new arguments in this Court, which she waived by failing to

raise them in the district court. Even if those arguments had been preserved for

appeal, they would fail. Her arguments that the arbitration provision is

unenforceable because it is a prospective waiver of federal statutory rights and

because it is unconscionable cannot be considered for the first time in this Court.

In any event, such are issues delegated to the arbitrator. Yaroma does not even

address the delegation clause in her brief, much less explain how she could avoid it

– and she cannot both on the merits and because she also raised no challenge to the

delegation clause in the district court. Further, Supreme Court precedent rejects

Yaroma’s “vindication of rights” argument and her unconscionability arguments

are incorrect on both the facts and the law.

Accordingly, as set forth in more detail below, this Court should affirm the

district court’s decision.
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ARGUMENT

I. The Arbitration Provision Was Properly Enforced by the District
Court.

The Federal Arbitration Act (“FAA”), 9 U.S.C. § 1 et seq., establishes a

“strong federal policy favoring arbitration.” Glazer v. Lehman Bros., Inc., 394 F.3d

444, 453 (6th Cir. 2005). It “requires the courts to ‘rigorously enforce agreements

to arbitrate.’” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.

614, 626 (1985) (quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 221

(1985)). And it “declared a national policy favoring arbitration … of claims which

the contracting parties agreed to resolve by arbitration[.].” Southland Corp. v.

Keating, 465 U.S. 1, 10 (1984). “[T]he Supreme Court [has] made clear that the

strong federal preference for arbitration of disputes expressed by Congress in the

[FAA] must be enforced where possible.” Musnick v. King Motor Co. of Fort

Lauderdale, 325 F.3d 1255, 1259 (11th Cir. 2003) (citing Green Tree Fin. Corp.-

Ala. v. Randolph, 531 U.S. 79 (2000)) (emphasis added).

There is no dispute that the FAA applies to the parties’ arbitration agreement

here. Nor is there any dispute that Yaroma’s claims are within the scope of the

broad arbitration agreement. Rather, Yaroma challenges only the validity of the

agreement to arbitrate. Her arguments are unavailing, and she has waived most of

them by failing to raise them in the district court. A decision not to enforce the

arbitration agreement would serve only to create uncertainty and confusion on
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issues settled in this Circuit, which strongly favors enforcement of agreements to

arbitrate. The district court correctly held the arbitration agreement should be

enforced and this Court should affirm the district court’s decision.

A. Yaroma waived her challenges to the validity of the arbitration
provision by challenging the agreement as a whole, not the
arbitration provision specifically.

In the district court, Yaroma challenged the validity of the Loan Agreement

as a whole, arguing the Loan Agreement was void ab initio because Western Sky

was not registered as a consumer loan company in Kentucky. RE 20, PageID 158.

Following firmly settled Supreme Court precedent, the district court held that was

not an issue for the court because a challenge to the contract as a whole is for the

arbitrator. RE 38, PageID 336 (citing Buckeye Check Cashing, Inc. v. Cardegna,

546 U.S. 440, 445-46 (2006)).

In an effort to avoid that result here, Yaroma now challenges only the

validity of the arbitration provision itself. And she does so on grounds not raised

below. Appellant’s Brief at 19-33. Indeed, as the district court noted, Yaroma’s

only attack on the validity of the arbitration provision was incorrectly based on

cases with “very different” arbitration provisions and simply asserted that the

arbitral forum was a sham. RE 38, PageID 336, n.8. To the extent Yaroma

challenges the arbitration provision alone on any other basis, she has waived her

arguments. Taylor v. Visteon Corp., 149 F. App’x 422, 426 (6th Cir. 2005)
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(“Because plaintiffs did not argue before the district court [an issue], much less

identify a case … in this setting, they cannot do so now.”); White v. Anchor Motor

Freight, Inc., 899 F.2d 555, 559 (6th Cir. 1990) (“This court will not decide issues

or claims not litigated before the district court.”).

B. Yaroma cannot challenge the validity of the arbitration
agreement because those challenges are expressly delegated to the
arbitrator.

But even if Yaroma had not waived these newly-raised challenges to the

arbitration provision itself, her arguments fail. The arbitration agreement includes

an express delegation provision. It provides that any “Dispute” is to be resolved by

arbitration, and a “Dispute” includes “any issue concerning the validity,

enforceability, or scope of this loan or the Arbitration agreement.” RE 3-1, PageID

60. This delegation provision requires the arbitrator to determine any issue

regarding the enforceability of the arbitration provision. See Parnell, 804 F.3d at

1148 (“Though contained within a sub-provision, this language unambiguously

commits to the arbitrator the power to determine the enforceability of the

agreement to arbitrate.”) (reviewing identical arbitration agreement).

The Supreme Court requires such delegation clauses to be enforced unless

the plaintiff makes a challenge specifically directed at the delegation clause itself.

See Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 72 (2010). In Rent-A-Center, the

arbitration agreement contained a delegation provision requiring the arbitrator to
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“resolve any dispute relating to the interpretation, applicability, enforceability or

formation of” the arbitration agreement. Id. at 66. The Supreme Court held that

unless a party “challenge[s] the delegation provision specifically, [courts] must

treat it as valid under [FAA] § 2, and must enforce it under §§ 3 and 4, leaving any

challenge to the validity of the [arbitration] Agreement as a whole for the

arbitrator.” Id. at 72.

Here, Yaroma never “challenged the delegation provision specifically” in

the district court; consequently, this Court must “treat it as valid” under the FAA

and must enforce it. Rent-A-Ctr., 561 U.S. at 72; see also Parnell, 804 F.3d at 1148

(“Absent a direct challenge, we must treat the delegation provision as valid and

allow the arbitrator to determine the issue of arbitrability.”). Rent-A-Center thus

requires that Yaroma’s challenge to the arbitration agreement be rejected, and the

district court’s ruling affirmed.

C. The Loan Agreement’s choice of law provision does not render
the arbitration provision unenforceable as an impermissible
prospective waiver of federal statutory rights.

There is absolutely no evidence in this record that the arbitration provision

prevents Yaroma’s assertion of federal statutory rights to the extent that her

agreement to arbitrate is rendered unenforceable. See Appellant’s Brief at 19-20.

However, the Court may not properly address that issue because Yaroma waived

this argument also by failing to raise it in the district court, and, in any event, this

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 25



-16-

is an issue to be decided by the arbitrator pursuant to the delegation clause.

Moreover, an arbitration provision is not unenforceable simply because it requires

the arbitrator to apply foreign law, and Yaroma’s “vindication of rights” argument,

see, e.g., Appellant’s Brief at 17, 20-21, 35, is based on decisions relying on

principles that the Supreme Court has since rejected. See, e.g., CompuCredit Corp.

v. Greenwood, 132 S. Ct. 665, 672-73 (2012) (absent express Congressional

command, even federal statutory rights are subject to arbitration); AT&T Mobility

LLC v. Concepcion, 131 S. Ct. 1740, 1763 (2011) (“The dissent claims that class

proceedings are necessary to prosecute small-dollar claims that might otherwise

slip through the legal system. But States cannot require a procedure that is

inconsistent with the FAA, even if it is desirable for unrelated reasons.”) (internal

citation omitted); see also Pendergast v. Sprint Nextel Corp., 691 F.3d 1224, 1235

(11th Cir. 2012) (“[Plaintiff] also argues that . . . the undisputed record evidence

shows that Pendergast will not be able to vindicate his rights without a class action.

Again, we disposed of a similar argument in Cruz.”); Cruz v. Cingular Wireless,

LLC, 648 F.3d 1205, 1214 (11th Cir. 2011) (rejecting argument that arbitration

should be barred because “most of these small-value claims will go undetected and

unprosecuted”).

Yaroma did not argue in the district court that the arbitration provision was

unenforceable because the Loan Agreement was governed by CRST law, and not
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federal or state law. RE 20, PageID 157-173. Rather, Yaroma argued only that the

arbitration provision was unenforceable because the arbitration forum was

unavailable. Id. at PageID 167-171. Furthermore, as stated by the district court,

“Where any gaps exist in the CRST’s law, the parties agreed that either federal

law or the rules of the organization conducting the arbitration could be used

instead.” RE 38, PageID 332 (all emphasis added). Thus, not only did Yaroma not

raise this argument below, she affirmatively agreed to the contrary in the district

court proceedings.

As this Court has made clear on many occasions, failure to raise an

argument in the district court waives it for an appeal. See Taylor, 149 F. App’x at

426; White, 899 F.2d at 559. Yaroma failed to raise her “vindication of rights”

argument in the district court and, in fact, stipulated to the contrary in the district

court; thus, any argument she might have on this issue has been waived and should

not be considered in this Court. See, e.g., Parson v. Union Underwear Co., Inc., 95

F. App’x 144, 146 (6th Cir. 2004) (employer waived argument that employee

failed to exhaust administrative remedies by stipulating that employee had properly

submitted disability claim); Estate of Quirk v. C.I.R., 928 F.2d 751, 759 (6th Cir.

1991) (appellant could not raise an argument on appeal that was resolved in the

lower court by stipulation; “when a party wants to waive an argument or issue that
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might otherwise be litigated, the waiver can be accomplished by a stipulation

which narrows the dispute”).

Even if it were not waived, the argument fails. Contracting parties are free to

elect to be governed by the substantive laws of another jurisdiction in an

arbitration. As the Supreme Court held this Term, “the Federal Arbitration Act

allows parties to an arbitration contract considerable latitude to choose what law

governs some or all of its provisions, including the law governing enforceability of

a class-arbitration waiver. In principle, [contracting parties] might choose to have

portions of their contract governed by the law of Tibet, the law of pre-

revolutionary Russia, or … the law of California ….” DIRECTV, Inc. v. Imburgia,

136 S. Ct. 463, 468 (2015). In this case, the parties freely agreed that their rights

and obligations would be determined by the substantive laws of the CRST. RE 3-1,

PageID 61 (“The arbitrator will apply the laws of the Cheyenne River Sioux Tribal

Nation and the terms of this Agreement.”). As DIRECTV made clear, parties have

wide latitude to agree to the law to govern their arbitration, and this Court must

honor that choice.

Furthermore, an agreement to arbitrate is unenforceable only when it

provides for the “prospective waiver of a party’s right to pursue statutory

remedies,” such as where the agreement “forbid[s] the assertion of certain statutory

rights.” Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2310 (2013)
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(italics in original). But the doctrine is not triggered where, as here, a party such as

Yaroma has not shown that she will be precluded from asserting federal statutory

rights or from receiving comparable adequate protections through the application

of foreign law. See Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S.

528, 540-41 (1995) (holding that arbitration agreement was enforceable despite

plaintiff’s contention that agreement’s choice of Japanese law precluded plaintiff

from asserting its federal statutory rights); PacifiCare Health Sys., Inc. v. Book,

538 U.S. 401, 406-07 (2003) (enforcing arbitration agreement where Court did not

“know how the arbitrator will construe” the remedial provisions that plaintiffs

claimed invalidated the agreement); Aggarao v. MOL Ship Mgmt. Co., Ltd., 675

F.3d 355, 373 (4th Cir. 2012) (holding that arbitration agreement applying law of

the Philippines was enforceable notwithstanding plaintiff’s argument that

application of law of the Philippines would violate prospective waiver doctrine).

Indeed, the law as established by the Supreme Court does not permit a court

to invalidate an arbitration agreement on bald speculation that the law governing

the parties’ dispute would not adequately protect the claimant’s federal rights. See

Vimar, 515 U.S. at 540 (“mere speculation that the foreign arbitrators might apply

Japanese law which, depending on the proper construction of COGSA, might

reduce respondents’ legal obligations” was insufficient grounds for invalidating

arbitration agreement).
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As recognized by the district court, despite Yaroma’s naked assertion that

CRST law would be inadequate, the CRST does in fact have a substantive tribal

law on contract disputes, a commercial code, rules of civil procedure, and a

constitution. See RE 38, PageID 332; see also Williams v. CashCall, Inc., 92

F. Supp. 3d 847, 854 (E.D. Wis. 2015). Thus, on this record, there is no evidence

that application of CRST law would deprive Yaroma of any federal statutory

rights. Indeed, the district court specifically found that Yaroma failed to “present[]

any sufficiently supporting evidence[] that the CRST does not have any set of

procedures for arbitration or for resolving her claims[.]” RE 38, PageID 324-25;

see also id. at 332 (“Yaroma has failed to provide evidence of the unavailability of

the tribe as a forum.”). And, again, as the district court recognized, “Where any

gaps exist in the CRST’s law, the parties agreed that either federal law or the

rules of the organization conducting the arbitration could be used instead.” RE 38,

PageID 332 (all emphasis added). Yaroma’s failures to raise this issue in the

district court and her express agreement in the district court cannot be cured by

Yaroma in this Court.

Finally, although not cited in Yaroma’s brief, Appellees must address the

Fourth Circuit’s recent decision in Hayes v. Delbert Serv. Corp., 811 F.3d 666 (4th

Cir. 2016), on this issue. Appellees submit that Hayes is an erroneous decision that

this Court should not follow. Contrary to the Fourth Circuit’s decision, application
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of CRST law does not make the agreement a “choice of no law.” Hayes, 811 F.3d

at 675. This is an issue for the arbitrator to resolve in the arbitration, not for a court

to decide before the arbitration. See Vimar, 515 U.S. at 540; see also, e.g.,

PacifiCare, 538 U.S. at 406-07. Here, the arbitration provision to which Yaroma

agreed expressly allows the arbitrator “to award all remedies available by statute,

at law, or in equity to the prevailing party….” RE 3-1, PageID 60. Setting aside the

fact that Yaroma waived this argument and stipulated that any gaps in CRST law

could be filled by federal law – facts not reflected in Hayes – any claim that

Yaroma may have regarding whether her rights were adequately protected can

properly be made only after the arbitration concludes, because it is not proper to

speculate regarding the arbitration proceedings before they have taken place. See 9

U.S.C. § 10; Mitsubishi Motors, 473 U.S. at 638 (permitting arbitration to proceed

in foreign tribunal notwithstanding prospective waiver argument, and stating, “the

national courts of the United States will have the opportunity at the award-

enforcement stage to ensure that the legitimate interest in the enforcement of the

antitrust laws has been addressed”); Vimar, 515 U.S. at 540 (“Whatever the merits

of petitioner’s comparative reading of COGSA and its Japanese counterpart, its

claim is premature.”); PacifiCare, 538 U.S. at 406-07 (claim that arbitration

agreement was unenforceable because it prohibited awards of punitive damages,

thus arguably prohibiting treble damages under RICO claim, was premature);

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 31



-22-

Aggarao, 675 F.3d at 373 (claim that arbitration agreement was unenforceable as

prospective waiver of federal statutory Jones Act and Seaman’s Wage Act claims

was premature at arbitration-enforcement stage); see also Quilloin v. Tenet

HealthSystem Phila., Inc., 673 F.3d 221, 231 (3d Cir. 2012) (ambiguity in

arbitration agreement regarding the award of attorneys’ fees should be resolved in

the first instance by arbitrator, not by district court based on speculation as to how

arbitrator will interpret agreement); Carbajal v. H&R Block Tax Servs., Inc., 372

F.3d 903, 906-07 (7th Cir. 2004 ) (rejecting argument that agreement to arbitrate

was unenforceable because it was incompatible with federal law and stating “the

arbitrator rather than the court determines the validity of these ancillary

provisions”); Musnick, 325 F.3d at 1262 (“Once the arbitrator has reached the

issues of costs and fees, those items will no longer be speculative, and any issue

presented thereby will be ripe for decision.”).

Accordingly, even if Yaroma had not waived this issue and stipulated to the

contrary – and she has – any premature interpretation of the arbitration provision

that considers the issue of applicable law prior to the arbitrator’s consideration of

the question runs head first into long-standing Supreme Court precedent directing

courts to defer such issues until after an arbitration has concluded. This, of course,

is in furtherance of the strong federal principle requiring that all doubts be resolved

in favor of arbitration. See, e.g., Glazer, 394 F.3d at 453.
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D. The arbitration provision permits disputes to be brought before
internationally recognized arbitration forums.

Yaroma incorrectly argues that the arbitration provision is unenforceable

because the arbitration forum is unavailable. See Appellant’s Brief at 20-28.

However, as the district court recognized, Yaroma failed to offer any evidence of

unavailability. See RE 38, PageID 324-25, 332; see also Brown v. Western Sky

Fin., LLC, 84 F. Supp. 3d 467, 480 (M.D.N.C. 2015) (requiring plaintiff to exhaust

tribal remedies and noting specifically that the plaintiff offered no evidence that

the CRST was not an available forum for arbitration); Chitoff v. CashCall, Inc.,

No. 14-CV-60292, 2014 WL 6603987, at *1 (S.D. Fla. Nov. 14, 2014) (“Plaintiff's

failure to provide any evidence of the unavailability of the tribe as a forum is

dispositive. Plaintiff has attempted to rely upon citations to other cases where the

forum has been found to be unavailable in lieu of providing his own evidence. The

Court therefore finds that Plaintiff has failed to meet his evidentiary burden to

prove that the arbitration forum is unavailable or otherwise invalid.”). Yaroma’s

failure to offer any evidentiary support for this argument as to her circumstances in

the district court by itself bars her from arguing this issue on appeal in this Court.

See, e.g., Cooper v. MRM Investments Co., 367 F.3d 493, 503 (6th Cir. 2004)

(rejecting argument that arbitration agreement was procedurally unconscionable

where no evidence was presented to show that plaintiff would be unable to obtain

employment without acquiescing to agreement to arbitrate).

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 33



-24-

Waiver aside, the arbitration forum is not unavailable. In her brief at pages

20-28, Yaroma ignores the clause providing for any arbitration to be administered

by AAA or JAMS, which are internationally-recognized arbitration forums, and

the clause establishing that “[t]he arbitration will be governed by the chosen

arbitration organization's rules and procedures applicable to consumer disputes,”

RE-3-1, PageID 60. She disregards the Appellees’ on-the-record stipulation that

her claims could be arbitrated in accordance with either organization’s rules. RE

38, PageID 330-33. She also disregards her agreement that “gaps” in CRST law

could be filled by such rules. RE 38, PageID 332. Her clear commitment to

arbitrate and agreements cannot be avoided so casually in this Court.

As it was required to have done, the district court read the arbitration

agreement in a manner that favored arbitration when it held that the arbitration

agreement allowed Yaroma to choose to arbitrate through AAA or JAMS. As

recognized by the district court, “Several courts faced with exactly the same issue

have agreed that the different language in the above provision allows the consumer

to choose an organization such as AAA or JAMS to administer the arbitration,

which thereby defeats the argument that the specified forum is illusory or non-

existent.” RE 38, PageID 331 (citing Williams, 92 F. Supp. 3d at 851-54; Kemph v.

Reddam, No. 13-CV-6785, 2015 WL 1510797, *5 (N.D. Ill. Mar. 27, 2015)) (also

citing Hayes v. Delbert Servs. Corp., No. 3:14-cv-258, 2015 WL 269483, *3-4
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(E.D. Va. Jan. 21, 2015), rev’d, 811 F.3d 666). This construction of the arbitration

provisions was fully in accordance with longstanding Supreme Court precedents

requiring that an arbitration provision be read so as to be enforceable where

possible. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991)

(“[Q]uestions of arbitrability must be addressed with a healthy regard for the

federal policy favoring arbitration.”); Moses H. Cone Mem’l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 24 (1983) (“any doubts concerning the scope of

arbitrable issues should resolved in favor of arbitration”); United Steelworkers of

Am. v. Warriors & Gulf Navigation Co., 363 U.S. 574, 582-83 (1960) (arbitration

“should not be denied unless it may be said with positive assurance that the

arbitration clause is not susceptible of an interpretation that covers the asserted

dispute.”).

The arbitration provision establishes a default mechanism for arbitrating

before the CRST using CRST’s rules, “except as provided below.” RE 3-1, PageID

60 (emphasis added). This exception, as recognized by the district court, gave

Yaroma the right to select the JAMS, the AAA or an arbitration organization

agreed upon by the parties to administer the arbitration in accordance with the

chosen arbitration organization’s rules and procedures applicable to consumer

disputes, “to the extent that those rules and procedures do not contradict either the

law of the Cheyenne River Sioux Tribe or the express terms of this Agreement to
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Arbitrate….” Id. (emphasis added). See also RE 38, PageID 330. Yaroma failed in

the district court – and fails in this Court – to identify any area where CRST law

“contradict[s]” JAMS or AAA rules. And, as noted, Yaroma agreed in the district

court proceedings that “[w]here any gaps exist in the CRST’s law, … either federal

law or the rules of the organization conducting the arbitration could be used

instead.” Id. at PageID 332.

In other words, the plain language of the arbitration agreement and

Yaroma’s express agreement that AAA or JAMS rules or federal law could fill any

gaps supports the district court’s decision. Yaroma’s counsel conceded during the

hearing on the Motion that JAMS and AAA are leading arbitration forums. RE 47,

PageID 386. Now on appeal, Yaroma contradicts her positions in the district court

and doggedly insists that the district court should have ignored provisions entitling

Yaroma to arbitration before AAA or JAMS, and instead found the CRST an

unavailable forum even though she offered no evidence on that point and stipulated

that any gaps in CRST rules could be resolved through federal law or arbitral rules.

The law does not stretch so far as to allow Yaroma to avoid arbitration in such

fashion, especially given the strong governing principles favoring arbitration.

Yaroma seeks to get around her clear agreement to arbitrate by focusing on

only a portion of the agreement to arbitrate to the exclusion of the provision as a

whole. Yaroma emphasizes only the section of the Loan Agreement which states
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“You agree that any Dispute, except as provided below, will be resolved by

Arbitration, which shall be conducted by the Cheyenne River Sioux Tribal Nation

by an authorized representative in accordance with its consumer dispute rules and

the terms of this Agreement.” Appellant’s Brief at 21-28. In doing so, she

minimizes the “except as provided below” portion of that section, and all but

ignores the “Choice of Arbitrator” provision that is “provided below,” and which

explicitly allows Yaroma to select AAA, JAMS, or any other arbitration

organization agreed upon by the parties to administer the arbitration in accordance

with its rules and procedures. Loan Agreement at PageID 60. The district court was

correct in ruling that this language supported compelling Yaroma to arbitration. RE

38, PageID 330-31.

Yaroma argues that this Choice of Arbitrator provision is not good enough

because it refers to “administer[ing]” the arbitration, not conducting it, but she is

mistaken. First, “administer” simply means “to manage or supervise the execution,

use, or conduct of.” See http://www.merriam-webster.com/dictionary/administer

(emphasis added). Its common usage is synonymous with the word “conduct.” See

http://www.merriam-webster.com/thesaurus/administer. And courts are required to

enforce arbitration agreements whenever possible, not ignore them simply because

they fail to include some magic word. See, e.g., Gilmer, 500 U.S. at 26; United

Steelworkers of Am., 363 U.S. at 582-83; Moses H. Cone, 460 U.S. at 24-25.
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This Court has enforced arbitration provisions that used the term

“administer” in exactly the same fashion as it is used in Yaroma’s Loan

Agreement. In Huffman v. Hilltop Cos., LLC, 747 F.3d 391 (6th Cir. 2014), the

Court reversed a district court’s denial of a motion to compel arbitration pursuant

to an agreement that stated, “Any Claim arising out of or relating to this

Agreement, or the breach thereof, shall be settled by binding arbitration

administered by the American Arbitration Association (“AAA”) in accordance

with its Commercial Arbitration Rules and its Optional Procedures for Large,

Complex Commercial Disputes.” See id. at 393 (emphasis added). Similarly, in

Landis v. Pinnacle Eye Care, LLC, 537 F.3d 559 (6th Cir. 2008), the Court

affirmed a decision granting a motion to compel arbitration pursuant to an

arbitration agreement that provided for “arbitration administered by the AAA

under its Commercial Arbitration Rules[.]” See id. at 560, n.1 (emphasis added).

“[A]dminister” as used in the Loan Agreement is no different than the usages

approved by this Court as requiring arbitration in Huffman and Landis.

The Supreme Court itself has referred to “administering” an arbitration in

the same sense that Yaroma urges is only applicable to the “conducting” of an

arbitration. See, e.g., Green Tree Fin’l Corp. v. Bazzle, 539 U.S. 444, 449 (2003)

(“[T]he arbitrator, administering the proceeding as a class arbitration, eventually

awarded the class $10,935,000 in statutory damages, along with attorney’s fees.”)
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(emphasis added); E.E.O.C. v. Waffle House, Inc., 534 U.S. 279, 296 n.11 (2002)

(citing to a Wall Street Journal article that reported that, “the American Arbitration

Association estimates ‘more than 3.5 million employees are covered’ by arbitration

agreements designating it to administer arbitration proceedings” (emphasis

added)).

Here, Yaroma agreed to an arbitration provision that uses the word

“administer” synonymously with “conduct,” consistently with the common

meaning of that word, and not unlike other enforceable arbitration agreements and

the usage in this Court and numerous other courts. Yaroma’s admission that “[t]he

agreement permits [her] to choose AAA or JAMS to ‘administer the arbitration,’”

Appellant’s Brief at 36 (emphasis in original), acknowledges that the arbitration

provision does provide Yaroma with that choice, even as Yaroma wrongly assigns

an incorrect and hyper-technical meaning to the common word “administer.”

Particularly given the strong federal policy favoring arbitration, the district court’s

determination that the AAA/JAMS provision required arbitration of Yaroma’s

claims should be affirmed.

Even if the arbitration provision were ambiguous on this point – and it is not

– the district court was required to interpret the arbitration agreement in a way that

favored arbitration. See Gilmer, 500 U.S. at 26 (1991); United Steelworkers of Am.,

363 U.S. at 582-83; Moses H. Cone, 460 U.S. at 24-25. And if the arbitration
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agreement were so unartfully drafted as to the arbitral forum, Section 5 of the FAA

provides that, if for “any” reason there is a “lapse in the naming of an arbitrator,”

the court shall appoint an arbitrator. 9 U.S.C. § 5; Green v. U.S. Cash Advance

Illinois, LLC, 724 F.3d 787, 791 (7th Cir. 2013) (“Congress…provided that a judge

can appoint an arbitrator when for ‘any’ reason something has gone wrong.”).

Thus, the district court did not err in finding that the AAA or JAMS was an

available arbitral forum.

E. Yaroma’s reliance on cases interpreting different agreements is
misplaced.

Because the instant arbitration agreement included the additional “Choice of

Arbitrator” language permitting arbitration before the AAA or JAMS and because

of how she presented – and limited – her arguments in the district court, Yaroma’s

reliance on Inetianbor, 768 F.3d 1346, and Jackson, 764 F.3d 765, is misplaced.

Despite Yaroma’s contention that the arbitration agreements are only “slightly”

different, Appellant’s Brief at 1, Inetianbor and Jackson dealt with distinctly

different arbitration agreements which did not provide for the option of arbitrating

before AAA or JAMS and arose from a much different factual record.

In Inetianbor, the Eleventh Circuit refused to compel arbitration because the

arbitration agreement required arbitration by the CRST, an arbitration forum that

was unavailable, and there was no AAA or JAMS option in the Loan Agreement at

issue. See 768 F.3d at 1354 (noting that the CRST did not authorize arbitration).
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The Loan Agreement considered by the Eleventh Circuit in Inetianbor did not

contain the “Choice of Arbitrator” provision that permitted the borrower to select

AAA or JAMS to conduct the arbitration. See id. at 1348. In addition, in contrast to

Yaroma’s failure to provide any evidence on the question at all – a failure

particularly significant in view of the critical difference in the arbitration

provisions at issue (e.g., Yaroma could never show that the AAA or JAMS are

unavailable to arbitrate) – the Inetianbor decision was based on an evidentiary

showing. Id. at 1354. Thus, Inetianbor is inapplicable.1

Jackson is likewise inapplicable because it also considered a version of the

Loan Agreement that did not include a “Choice of Arbitrator” provision permitting

the borrower to select AAA or JAMS to conduct the arbitration. Jackson, 764 F.3d

at 769. Thus, both Inetianbor and Jackson are inapplicable to Yaroma’s situation

because Yaroma agreed to a different arbitration provision.

The Eleventh Circuit’s decision in Parnell, 804 F.3d 1142, demonstrates the

significance of the AAA/JAMS option in Yaroma’s arbitration provision. Parnell

addresses the identical arbitration agreement as is at issue here. Notwithstanding its

1 Yaroma’s claim that the doctrine of collateral estoppel applies to bar
Appellees’ arguments, see Appellant’s Brief at 25, has been flatly rejected by this
Court in cases where, like here, the facts are significantly different. Detroit Police
Officers Ass’n v. Young, 824 F.2d 512, 515 (6th Cir. 1987) (“collateral estoppel
may not be invoked where controlling facts or legal principles have changed
significantly”). The key differences between Inetianbor’s agreement and Yaroma’s
agreement prevent application of collateral estoppel.
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prior Inetianbor decision, the Eleventh Circuit did not find the arbitration forum

unavailable and reversed the district court’s denial of arbitration. See Parnell, 804

F.3d at 1149. Instead, the Eleventh Circuit found that because plaintiff Parnell did

not – as Yaroma did not – challenge the arbitration provision’s delegation clause,

the district court erred in denying the motion to compel arbitration. See id. (“At no

point in his complaint does Parnell specifically challenge the parties’ agreement to

commit to arbitration the question of the enforceability of the arbitration

agreement.”) (italics in original).2

Other federal courts have likewise distinguished Yaroma’s arbitration

provision (with its AAA/JAMS clause) from the arbitration provision in Inetianbor

and Jackson (with no AAA/JAMS clause) and compelled arbitration. See Kemph,

2015 WL 1510797, at *5; Williams, 92 F. Supp. 3d at 854; Chitoff, 2014 WL

6603987, at *1 (where the AAA is currently administering arbitration).

Finally, Yaroma’s reliance on Walker v. Ryan’s Family Steak Houses, Inc.,

400 F.3d 370 (6th Cir. 2005), and Hooters of America, Inc. v. Phillips, 173 F.3d

933 (4th Cir. 1999), for the contention that the arbitration agreement fails because

it requires arbitration in a manner that is “unfair” and “impossible” is also

unavailing. In those cases, the required arbitral forum was found unfair because it

2 In her briefing of the arbitration issues in the district court, Yaroma
recognized that her arbitration provision and the arbitration provision at issue in
Parnell were functionally identical with respect to the AAA/JAMS aspect. See
RE 20, PageID 170-71.
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was patently biased in favor of the defendant employers. See Walker, 400 F.3d at

386-87 (arbitral forum allowed employer to determine pool of arbitrators, forum

had no rules ensuring that arbitrators were unbiased, and employer represented

42% of for-profit arbitral forum’s gross income); Hooters, 173 F.3d at 939-40

(employer controlled list of arbitrators and drafted arbitration rules in bad faith).

No one contends that AAA or JAMS suffer from any of similar deficiencies; both

are recognized as fair arbitral forums for consumer and non-consumer disputes.

II. Yaroma Has Waived Any Argument That the Arbitration Provision Is
Unconscionable; Unconscionability Is an Issue for the Arbitrator; and,
in Any Event, the Arbitration Provision Is Not Unconscionable.

A. Yaroma did not argue unconscionability in the district court;
therefore, she has waived the argument.

Not only did Yaroma waive any argument that the arbitration agreement was

unenforceable because it requires her to prospectively waive her rights (and it does

not), she also waived any argument that the arbitration agreement is

unconscionable. Yaroma’s only reference to unconscionability in the district court

(including at oral argument) was a passing use of the term in her Response to

Defendants’ Motion to Dismiss or Compel Arbitration wherein she asserted that

“The Arbitration Provisions are a Sham and Illusory.” RE 20, PageID 167, 170-71.

She did not argue the arbitration provision was unconscionable; to the contrary, she

merely noted that the district court in Parnell found a similar provision

unconscionable. Id. at PageID 170. As discussed in the preceding section,
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however, the Eleventh Circuit in Parnell reversed the district court. 804 F.3d 1142.

Because Yaroma did not argue unconscionability in the district court, her argument

is waived. See Taylor, 149 F. App’x at 426; White, 899 F.2d at 559.

B. Unconscionability is an issue for the arbitrator to decide.

Even if Yaroma had not waived the unconscionability argument by failing to

raise it in the district court, the argument is doomed by the delegation clause in the

Loan Agreement, which entrusts the determination of the arbitration clause’s

purported unconscionability to the arbitrator. See RE 3-1, PageID 60. Yaroma is

required to have challenged the delegation clause specifically at the trial court level

if she sought to avoid it. See Rent-A-Ctr., 561 U.S. at 72; Parnell, 804 F.3d at

1148. Because she did not challenge the delegation clause in the district court, she

may not avoid her failure to do so in this Court.

C. The arbitration agreement – from which Yaroma chose not to opt
out – is not unconscionable.

Even had she not waived the argument, and even if the issue were not

delegated to the arbitrator, Yaroma is wrong in arguing in this Court that the

arbitration provision is unconscionable. Unconscionability is a “narrow exception”

to the fundamental rule of contract law that “absent fraud in the inducement, a

written agreement duly executed by the party to be held, who had an opportunity to

read it, will be enforced according to its terms.” Schnuerle v. Insight Commc’ns

Co., L.P., 376 S.W.3d 561, 575 (Ky. 2012). The doctrine is “directed against one-
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sided, oppressive and unfairly surprising contracts, and not against the

consequences per se of uneven bargaining power or even a simple old-fashioned

bad bargain.” Id.

The arbitration provision details, in multiple places, the dispute resolution

process to which Yaroma agreed. RE 3-1, PageID 60-61. And although Yaroma

argues that she was not provided with the entire Loan Agreement until after she

was approved for the loan, she did not raise that argument below, she presented

absolutely no evidence to support this claim in the district court, and she now

improperly relies exclusively on a Federal Trade Commission amicus brief filed in

another case for that proposition. Appellant’s Brief at 32, n.7.3 At any rate, Yaroma

made a choice to accept the terms of the Loan Agreement and she did not opt out

of the arbitration provision, and she fails to provide any grounds for this Court to

relieve her of those choices.

The very first sentence of the arbitration provision begins, “Unless you

exercise your right to opt-out of arbitration in the manner described below….”

RE 3-1, PageID 59. Yaroma had the chance to opt-out of arbitration; she did not.

As this Court has held, she cannot avoid the consequences of her failure to do so

3 This amicus brief was not filed with the district court and this Court should
reject consideration of the brief out of hand. Yaroma’s attempt to use briefs and
materials filed in other proceedings, see Appellant’s Brief at 8-9, to cure factual
deficiencies in her evidentiary presentation in the district court is completely
improper.
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by now arguing that the agreement is “unconscionable.” See Legair v. Circuit City

Stores, Inc., 213 F. App’x 436, 439 (6th Cir. 2007) (rejecting argument that

arbitration agreement imposed on existing employees was unenforceable where

employee had option to opt out of arbitration, but failed to follow procedure for

opting out); see also Kilgore v. KeyBank, Nat’l Ass’n, 673 F.3d 947, 964 (9th Cir.

2012) (enforcing arbitration agreement where students signed note containing the

agreement and did not exercise right to opt out of arbitration, and holding that opt

out provision defeated students’ procedural unconscionability argument); DuBois

v. Macy’s East Inc., 338 F. App’x 32, 34 (2d Cir. 2009) (affirming order

compelling arbitration where employee failed to present sufficient evidence

demonstrating he opted out of mandatory arbitration).

After beginning by informing Yaroma that she had the right to opt out of

arbitration, the Loan Agreement’s arbitration provision expressly provides for

arbitration of all disputes arising from the Loan Agreement, except small claims. It

states unequivocally that, “any dispute you have with Western Sky or anyone else

under this loan agreement will be resolved by binding arbitration.” RE 3-1, PageID

59. Nine paragraphs of the approximately thirty-one paragraphs of the Loan

Agreement address Yaroma’s agreement to arbitrate, and the print of that provision

is – except where bolded or capitalized – in the same font as the rest of the

agreement. Id. at PageID 59-62. The arbitration provision cannot be found
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procedurally unconscionable. See, e.g., Davis v. Global Client Solutions, LLC, 765

F. Supp. 2d 937, 941 (W.D. Ky. 2011) (“Procedural unconscionability, also known

as ‘unfair surprise’…pertains to the process by which an agreement is reached and

the form of an agreement, including the use therein of fine print and convoluted or

unclear language.”) (citation omitted).

The fact that the Loan Agreement contained standard pre-printed language

does not render the arbitration agreement procedurally unconscionable either.

Modern consumer contracts are overwhelmingly “contracts of adhesion” – i.e.,

standardized, form contracts between parties of unequal bargaining power. See,

e.g., Concepcion, 131 S. Ct. at 1750 (“the times in which consumer contracts were

anything other than adhesive are long past”). Contracts of adhesion “are credited

with significantly reducing transaction costs in many situations” and are “not per

se improper.” Schnuerle, 376 S.W.3d at 576.

Yaroma’s insistence on ignoring the language of the arbitration agreement

that permitted her to opt-out of the arbitration provision at the outset of the

agreement and then, when a dispute arose, to choose to arbitrate through the AAA

or JAMS using those organization’s consumer dispute rules and procedures is

contrary to federal law requiring courts to reconcile seemingly inconsistent

contractual language in order to enforce the arbitration provision. See Mastrobuono

v. Shearson Lehmen Hutton, Inc., 514 U.S. 52, 64 (1995) (harmonizing an
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arbitration clause with a choice-of-law provision so as to resolve potential conflict

as to availability of punitive damages in arbitration); H.C. Lawton, Jr., Inc. v.

Truck Drivers, Chauffeurs and Helpers Local Union No. 384, 755 F.2d 324, 329

(3d Cir. 1985) (reconciling arbitration provision with other seemingly conflicting

provision by finding reading that satisfied interpretive dictates “that all contractual

provisions be read to make sense, and that arbitration be favored”) (emphasis in

original). The arbitration provision cannot be found to be procedurally

unconscionable.

The agreement is also not substantively unconscionable. “Substantive

unconscionability refers to contractual terms that are unreasonably or grossly

favorable to one side and to which the disfavored party does not assent.” Davis,

765 F. Supp. 2d at 941 (internal quotation marks and citation omitted; emphasis

added). Yaroma relies on the false premise that the arbitration provision requires

that arbitration be conducted by a representative of the CRST tribe under CRST

rules in arguing substantive unconscionability. See Appellant’s Brief at 33-34. As

explained above, see Section I.D., supra, and as the district court found, see RE 38,

PageID 331-33, Yaroma’s analysis is incorrect.

Furthermore, while one provision of the Loan Agreement states that the

CRST Court had “sole subject matter and personal jurisdiction,” the district court

was required to reconcile the arbitration provision with this separate provision in
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light of the strong federal policy favoring arbitration. See, e.g., Mastrobuono, 514

U.S. at 64; H.C. Lawton, 755 F.2d at 329. The arbitration provision and the CRST

jurisdictional provision can be easily reconciled – if a dispute is not within the

scope of the arbitration agreement, if the borrower opted out of arbitration, or if the

class-action waiver were found to be unenforceable, the CRST courts would have

jurisdiction over the dispute. And, again, Yaroma stipulated to use of federal law

or AAA/JAMS rules to fill any “gaps [that] exist in the CRST’s law[.]” RE 38,

PageID 332.

Simply because the Loan Agreement provides for the application of CRST

law does not make it substantively unconscionable. As a preliminary matter, the

question of which law applies to Yaroma’s claims is one for the arbitrator in the

first instance. See Mitsubishi Motors, 473 U.S. at 638; Vimar, 515 U.S. at 540;

PacifiCare, 538 U.S. at 406-07; Aggarao, 675 F.3d at 373. Furthermore, as the

Supreme Court held just this Term, parties are free to enter into agreements that are

governed by foreign law. See DIRECTV, Inc., 136 S. Ct. at 468. And, Yaroma not

only failed to make any showing that CRST law would not adequately protect her

rights, she affirmatively agreed in the district court that “[w]here any gaps exist in

the CRST’s law, … either federal law or the rules of the organization conducting

the arbitration could be used instead.” RE 38, PageID 332.
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In truth, Yaroma’s challenge below was to the Loan Agreement as a whole,

not the arbitration provision specifically. However, it has been well-established

law for almost half a century that an arbitration agreement cannot be invalidated on

the basis of arguments that attack the validity of the overall contract (as opposed to

the arbitration agreement itself). See Prima Paint Corp. v. Flood & Conklin Mfg.

Co., 388 U.S. 395, 403-404 (1967) (absent a claim of fraudulent inducement into

the arbitration provision itself, claim of fraudulent inducement into the contract

was an issue for the arbitrators to decide); see also Glazer, 394 F.3d at 453

(“[A]rbitration provisions are ‘severable’ because the FAA does not permit the

courts to examine the enforceability of contracts containing arbitration

provisions.”). Because Yaroma challenged the validity of the Loan Agreement as a

whole and not just the arbitration provision, her argument fails. Rent-A-Ctr., 561

U.S. at 70.

D. CashCall’s assurances provide further grounds to enforce the
arbitration agreement.

Yaroma’s final attempt to circumvent her express agreement to arbitrate is to

ask this Court to disregard Appellants’ assurances in the district court that they

would act consistently with a decision to require arbitration before AAA or JAMS.

See Appellant’s Brief at 41-45. Yaroma wrongly casts CashCall’s assurances and

stipulations as an attempt to rewrite the arbitration agreement. Not only is she

mistaken, but any ambiguities can and must be resolved to further the strong
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federal policy favoring arbitration. See Gilmer, 500 U.S. at 26 (1991); United

Steelworkers of Am., 363 U.S. at 582-83; Moses H. Cone, 460 U.S. at 24-25.

Again, the arbitration agreement clearly provides that, “[r]egardless of who

demands arbitration, you shall have the right to select any of the following

arbitration organizations to administer the arbitrations: the American Arbitration

Association…; JAMS; or an arbitration organization agreed upon by you and the

other parties to the Dispute.” RE 3-1, PageID 60. It also provides that any

arbitration would be governed by the chosen arbitration organization’s rules and

procedures applicable to consumer disputes, to the extent not contradicted by

CRST law or the express terms of the agreement to arbitrate (i.e., no class action

arbitrations). Id. It does not preclude Yaroma from asserting any rights: “the

arbitrator has the ability to award all remedies available by statute, at law, or in

equity to the prevailing party….” Id. Finally, as noted previously, Yaroma herself

agreed that “[w]here any gaps exist in the CRST’s law, … either federal law or the

rules of the organization conducting the arbitration could be used instead.” RE 38,

PageID 332 (emphasis added).

The district court did not rely solely on Appellees’ assurances and

stipulations. Not only did it expressly rely on Yaroma’s own agreement that gaps
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could be filled by federal law or the arbitration organization’s rules,4 the district

court made its own determination as to the meaning of the various provisions of

the agreement to arbitrate and that determination is supported by the express

language of the arbitration provision. See RE 38, PageID 331 (“Several courts

faced with exactly the same issue have agreed that the different language in the

above provision allows the consumer to choose an organization such as AAA or

JAMS to administer the arbitration, which thereby defeats the argument that the

specified forum is illusory or non-existent.”).

The district court did not rewrite the parties’ agreement to arbitrate, it simply

determined the agreement’s meaning and found it to be enforceable consistent with

the strong federal policy favoring arbitration. For this reason also, the district

court’s ruling must be affirmed.

4 The cases relied on by Yaroma, see Appellant’s Brief at 42-44, are
likewise inapposite. In those cases, plaintiffs did not stipulate – as Yaroma did here
– that any gaps would be filled by federal law or the rules of the organization
conducting the arbitration. See Nino v. Jewelry Exchange, Inc., 609 F.3d 191, 205
(3d Cir. 2010) (refusing to permit employer to simply waive unconscionable terms
of arbitration agreement, rather than having those terms render the agreement to
arbitrate unenforceable); United Mktg. Solutions, Inc. v. Fowler, 512 F. App’x 271,
274 (4th Cir. 2013) (not an arbitration decision); Parilla v. IAP Worldwide Servs.,
VI, Inc., 368 F.3d 269, 285 (3d Cir. 2004) (offer to waive arbitration agreement
provisions). Here, Appellees did not agree to “waive” any provision of the Loan
Agreement; the “assurances” about which Yaroma appears to complain,
Appellant’s Brief at 41, were that Appellees would agree to arbitrate under either
JAMS or the AAA rules, as chosen by Yaroma, and that tribal law exists and was
available to her. See RE 47, PageID 418-21.
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CONCLUSION

The district court’s decision should be affirmed.

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 53



-44-

Dated: March 21, 2016. Respectfully submitted,

/s/ Christopher S. Carver_______
Christopher S. Carver
AKERMAN LLP
Three Brickell City Centre – Suite 1100
98 Southeast Seventh Street
Miami, Florida 33131
Telephone: (305) 374-5600
christopher.carver@akerman.com

HeatherAnn M. Solanka
AKERMAN LLP
50 North Laura Street – Suite 3100
Jacksonville, Florida 32202
Telephone: (904) 598-8628
heather.solanka@akerman.com

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 54



-45-

CERTIFICATE OF COMPLIANCE

This brief complies with the type-volume limitation of Fed. R. App. P.

32(a)(7)(B) because this brief contains 9,795 words, excluding the parts of the

brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii). This brief complies with the

typeface requirements of Fed. R. App. P. 32(a)(5) and the type style requirements

of Fed. R. App. P. 32(a)(6) because this brief has been prepared in proportionally

spaced typeface using Microsoft Word 2010 in 14 point Times New Roman font.

s/ Christopher S. Carver_______
Christopher S. Carver

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 55



-46-

CERTIFICATE OF SERVICE

I hereby certify that on March 21, 2016, I electronically filed the foregoing

Appellees’ Answer Brief with the Clerk of the Court for the U.S. Court of Appeals

for the Sixth Circuit by using the CM/ECF system. All participants are registered

CM/ECF users, and will be served electronically by the CM/ECF system.

s/ Christopher S. Carver_______
Christopher S. Carver

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 56



-47-

DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS

Document Title RE# PageID Range Date Filed

Complaint 1 1-14 1/21/2015
Motion of Defendants CashCall,
Inc. and Delbert Services
Corporation to Dismiss or to
Compel Arbitration and Stay or
Dismiss the Case and
Memorandum in Support (with
select Exhibits)

3 34-62, 66-71 2/17/2015

Plaintiff’s Response to
Defendants CashCall, Inc., and
Delbert Services Corporation’s
Motion to Dismiss or Compel
Arbitration

20 157-173 4/21/2015

Defendants CashCall, Inc.’s and
Delbert Services Corporation’s
Reply in Support of Motion to
Dismiss or to Compel
Arbitration and Stay

23 197-213 5/15/2015

Memorandum Opinion & Order 38 321-339 9/16/2015
Transcript of Hearing Held on
September 8, 2015

47 369-428 1/18/2016

      Case: 15-6159     Document: 25     Filed: 03/21/2016     Page: 57


