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NOOKSACK TRIBAL COURT
NOOKSACK INDIAN TRIBE

APR 212016

TIME: AM I ̂
FILED BY: )r CAPRH

IN THE TRIBAL COURT OF APPEALS

FOR THE NOOKSACK INDIAN TRIBE

BELMONT, etal,

Plaintiff-Appellees,

V.

KELLY, etal,

Defendant-Appellants.

V.

BELMONT, etal.

Case No. 2014-CI-CL-007

App. No.

MOTION FOR STAY

(N.C.L. TITLE 80.06.015)

I. MOTION

Defendants and the Nooksack Indian Tribe (hereinafter referred to as "Appellants")

respectfully move the Nooksack Indian Tribal Court of Appeals for an Order granting relief from

an Order entered by the Nooksack Tribal Court on March 21, 2016 pending the disposition of the

appeal of that Order. This Motion is brought pursuant to Nooksack Code of Laws, Title

80.06.015 and 80.08.010.

II. STATEMENT OF RELIEF SOUGHT

The Appellants in the above-entitled action respectfully move this Court for an Order

Staying the Enforcement of ORDER RE, RESOLUTION #16-28 AND DUE PROCESS;

ORDER GRANTING MOTION FOR JUDICIAL NOTICE FILED BY PRO SE PLAINTIFF

MICHELLE JOAN ROBERTS; ORDER RE. NOOKSACK BUSINESS LICENSE, dated March

21, 2016 (hereinafter "Order") and all further proceedings in the above captioned matter pending
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a decision on appeal of that Order. On March 24,2016, Appellants filed their Notice of Appeal

herein'. Pursuant to N.C.L., Title 80.06.010, the enforcement of the underlying order was
automatically stayed for 14 days after entry of the order. The fourteen days have since expired,

and the Appellants move this Court to grant a Stay upon execution of the underlying order, and

all further proceedings, pending this appeal. The Appellee never sought to obtain the documents

through other available means. Lastly, sovereign immunity prohibits the disclosure of at least

one of the requested documents

III. STATEMENT OF GROUNDS FOR THE RELIEF SOUGHT

Title 80 authorizes this Court to issue a stay of enforcement. N.C.L., Title 80.06.015(c)

states as follows:

(c) In evaluating whether to stay enforcement of such a decision, the Court shall:

(1) consider whether the moving party can demonstrate that debatable
issues are presented on appeal; and

(2) compare the injury that would be suffered by the moving party if a stay
were not imposed with the injury that would be suffered by the nonmoving
party if a stay were imposed.

Here, both considerations are satisfied so the Court should grant the stay pending appeal.

The Tribal Court ordered the Court Clerks to "serve Ms. Roberts with copies of the

following: ... (3) Nooksack Tribal Council Resolution #16-28, ..." Resolution #16-28

addresses Tribal Council actions concerning a business license issue and an attorney conduct

issue, both actions exercised within the Tribal Council's constitutional and statutory powers.

Both issues addressed in Resolution #16-28 are unrelated to the Plaintiffs' claims for relief and

arose after the filing of the underlying complaint. In addition, the Tribal Court ordered the

Office of Tribal Attorney to submit to the Court "a plain-English description of the procedures to

be followed ... to obtain a business license, in compliance vAth NTC Title 54." Order, at p. 13.

As this issue stems from the previously mentioned business license issue, it too, is unrelated to

the relief sought in the Amended Complaint. As neither issue was ripe for consideration,

directed non-parties to fulfill the Appellee's motion, violated Title 10, and the Appellants

retained their immunity from suit. Appellants can demonstrate debatable issues are presented on

appeal. Further, the issuance of a stay pending appeal will minimize the possibility of injury to

' An Amended Notice of Appeal was filed on March 30,2016 to add the Appellee last known address.
The Appellee, Ms. Roberts, has not entered a Notice of Appearance to date.
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N.C.L., TITLE 80.06.015
Page 2



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Appellants while the case is pending whereas denial of a stay will impose immediate and

irreparable injury upon the Appellants if the appeal is resolved in their favor.

A. Debatable issues are presented in this appeaL

Several debatable issues are presented in this appeal that warrant consideration by this

Court. First, the Court ordered non-parties to satisfy the relief requested by the Appellees.

Second, the Appellee never pled claims for the relief requested; thus, the claims for relief were

not ripe for consideration. Third, the Court completely disregarded existing discovery processes

and misapplied Title 10.06.020(e) when it granted the Appellees' request for relief. Fourth, and

most importantly, the Court disregarded the Appellants assertion of their sovereign immunity.

First, the Order is directed at Nooksack Indian Tribal government staff who are not

parties to the litigation. The Order directs the Court Clerks, a nonparty, to serve Appellee with

copies of certain documents belonging to the Tribal Council, specifically Resolution #16-28.

Order, at p. 13. Further, the order also directs the Office of Tribal Attorney, a nonparty, to

submit to the Court a description of the procedures to be followed in order to obtain a business

license. The issue of whether the Court could order non-litigants to produce documents in this

context; especially a document that does not currently exist, are debatable, warrant further

consideration, and demand that this Court grant interim relief until the debatable issues are

resolved on appeal.

Second, Resolution #16-28 is completely unrelated to the claims made by Plaintiffs in

their Amended Complaint, concerned an issue currently before an administrative body, and was

not yet ripe for consideration. The Tribal Court recognized Resolution #16-28 was unrelated to

the underlying Complaint when it stated "it is now Ms. Roberts who seeks to act on behalf of

Galanda Broadman. It is their battle to wage, however, not hers". Order, at p.4. However, the

Court went on to grant relief to the Appellee related to the Appellee's motion, rather than claims

stemming from her amended complaint. Moreover, Resolution #16-28 is arguably, not relevant

to the claims made in this case. Under N.C.L. Title 10.06.020 (c), evidence admitted in the

Tribal Court must be related either to the issue the judge or jury is considering or to the weight

and credibility, which should be given to other evidence. The two distinct issues in the Amended

Complaint are: (1) disenrollment procedures and (2) tribal elections. . The issue of whether the

Court can properly assume jurisdiction over a claim not pled, which currently involved a matter

before an administrative body is debatable, warrants further consideration, and supports this

Court granting interim relief until the debatable issues are resolved on appeal.
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Third, the Court completely disregarded existing processes for discovery and misapplied

Title 10.06.020(e) when it granted the Appellees' request for relief. Appellee never sought the

production of Resolution #16-28 through any normal discovery method under Title 10 or the

Tribal Records Policy. Instead, the Tribal Court permitted the Appellee to rely on a mechanism

that allows the Court to bring into the record a "matter of official public record". N.C.L., Title

10.06.020 (e). The resolution is not a public record. Resolution #16-28 is only available to

Tribal members through the Tribal Records Policy, a process the Appellee did not attempt to

fulfill. Further, since the business license procedures do not even exist, the Court could not grant

relief under Title 10.06.020. It is thus debatable whether the judicial notice procedure applied.

The fourth, and most serious of the debatable issues revolves around the Court ordering

the release of a document that belongs to the Nooksack Indian Tribe which has not waived its

sovereign immunity. Without an explicit waiver of immunity, the Tribal government cannot be

compelled to disclose the contents of Resolution #16-28.

B. ComDarison of iniurv suffered bv the moving party to that suffered by the non-

moving party supports granting a stay.

The harm that would be suffered by the Appellants if a stay is not granted far outweighs

the harm to the Appellee. If Appellants are required to comply with the Court's order prior to

the conclusion of the appeal, it will result in immediate disclosure of tribal records without the

opportunity for a proper legal determination as to whether: (1) sovereign immunity applies and

protects the requested documents from public disclosure; (2) the Tribal Records Policy was ever

invoked by the Appellee negating resort to judicial notice; (3) litigants have a right to records

from nonparties without following normal discovery procedures and (4) whether the Court can

order relief completely unrelated from the Appellee's Amended Complaint. The resultant harm

would eliminate any possibility of a remedy should this Court rule in favor of the Appellants.

IV. SUPPORTING ARGUMENT

A. Sovereign immunity protects Resolution #16-28 from disclosure.

Once a record is released, the holder of the record is able to do as it wishes with the

record, including publish it, transmit it to others, or actually use the record for a legitimate and

necessary purpose. The damage is done upon release of the record, no matter how irrelevant the
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record is to the pending litigation, or even if it's disclosure was improperly ordered or legally

protected from disclosure.

An Indian tribe is immune from suit because it is a sovereign entity with common law

immunity. Cline v. Cunanan, Case No. NOO-CIV-02/08-5, 5-6 (Nooksack Ct. App. 2009);

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). Sovereign immunity acts as a

jurisdictional bar to bringing suits against tribes unless Congress has authorized the lawsuit or a

tribe has waived its immunity. Martinez, 436 U.S. at 58-59; Kiowa Tribe of Oklahoma v. Mfg.

Technologies, Inc., 523 U.S. 751, 754 (1998). Waivers of immunity must be clear, express,

unequivocal, and cannot be implied. Olson v. Nooksack, 6 NICS App. 49, 52-53 (Nooksack Ct.

App. 2001) (citing Martinez, 436 U.S. at 60).

Sovereign immunity also applies to protect Tribal documents from disclosure. The Ninth

Circuit determined in U.S. v. James, 980 F.2d 1314,1319 (9th Cir. 1992), that tribal sovereign

immunity barred enforcement of a subpoena issued against a tribe. In James, the Director of

Social Service of the Quinault Indian Nation received a subpoena and an order to produce

documents. Id. James, the defendant who had been convicted of rape charges on an Indian

Reservation, sought records related to the victim's alleged alcohol and drug use. Id. James

argued that the tribal immunity did not protect the tribe from complying with the subpoena. Id.

The district court disagreed and quashed the subpoena based on tribal sovereign immunity. Id.

The Ninth Circuit determined that tribal sovereign immunity protected Tribal documents. The

Court noted that "the mere tact that a statute ... grants jurisdiction to a federal court does not

automatically abrogate the Indian tribe's sovereign immunity." Id. The Tribe's sovereign

immunity protects the requested resolution from public disclosure.

B. No attempt was made to obtain the document through other available means.

Setting aside the fact that the Appellee's request was well-outside the scope of the

complaint, the Tribal Court issued an order which granted a tribal records request without a

showing that the Appellee attempted to obtain the documents through other available discovery

means. Appellants have never received any request for production of documents.

In 2003 the Tribal Council adopted the "Tribal Records Policy", which affords access to

tribal records to individual Tribal members. While the Policy is quite brief, it speaks clearly as

to the process for members (and others) seeking to gain access to such records. The Policy

requires submission of a written request. See, Third Decl. of C. Bemard. The Tribe developed a
MOTION FOR STAY
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form for members who desire to review records, which can be submitted at the Tribal Council

office, which is staffed daily. Id. Further, the Tribe maintains a log for such requests to monitor

and to ensure that such requests are properly granted and/or denied and the Tribal Council

honors its obligations under the Constitution and Bylaws. Id. There is nothing in the record to

show that Appellee made any effort, as a Tribal member, to avail herself of the policy.^

C. The issues involved in Resolution #16-28 and the business license were not
properly before the Court.

The Court erred when it required tlie release of certain tribal records. Tribal Council

resolutions and a synopsis^ of Title 54 and any accompanying procedures, as the issues was not

ripe for consideration. The basic rationale of the ripeness doctrine "is to prevent the courts,

through avoidance of premature adjudication, from entangling themselves in abstract

disagreements over administrative policies, and also to protect the agencies from judicial

interference until an administrative decision has been formalized and its effects felt in a concrete

way by the challenging parties." Abbott Laboratories v. Gardner, 387 U.S. 136, 148-149.

Courts should not intrude into matters that are better left to ongoing administrative disposition.

Norfolk and Western Ry. Co. v. U.S., 843 F. Supp. 728, 736-737 (1994)^ The Ninth Circuit

Court of Appeals held simply that "a case is not ripe where the existence of the dispute hangs on

future contingencies that may or may not occur." Clinton, 94 F.3d at 572. When a party does not

demonstrate "immediate and certain injury[,]... a dispute has not 'matured sufficiently to warrant

judicial intervention.'" Id. (quoting Warth, 422 U.S. at 499 n.lO). Here, the Court prematurely

accepted the Appellee's request for tribal records and judicially interfered with the administrative

process created for Tribal records requests by Tribal members. This case was simply not ripe for

review.

D. The issuance of a stay would not afford the Tribe substantially all of the relief it

Seeks Upon Appeal.

A stay pending appeal would not afford the Tribe all the relief it seeks. The Tribe seeks

to maintain its Policy until amended or rescinded. Until such further legislative act, the Tribal

^ Despite the lack of assertion by Appellee that she need not exhaust her administrative remedies, the
Court, in a conclusory manner, found that she did not.

^ The order directing the Office of Tribal Attorney to create, rather that disclose, "a plain-English
description of procedures..." grants relief not sought in the Plaintiffs' amended complaint or the motion for judicial
notice. The Order directs the workflow of the Appellants' agents. To the extent that the order was not pled, the
Court is without jurisdiction, as directing the workflow of the Appellants' agents fit squarely within the
establishment and functions of the tribal government to which no current case or controversy existed. Const.. Art.
VI, Sec. 2(a)(3).
MOTION FOR STAY
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Council desires to keep the records subject to the underlying Order on appeal, maintained until a

proper request is made, and considered, pursuant to the Policy. The Tribal Council has yet to

even consider a records request in this matter. Full relief in this case is compliance with the

Tribe's laws, that is, compliance with the Records Policy. A stay pending appeal is only

temporary relief to allow the proper adjudication of the issue before this Court.

V. CONCLUSION

For the foregoing reasons, Appellants request that this Court issue a stay of enforcement

of the Order and all further proceedings herein during the pendency of this appeal.

Respectfully submitted this 21st day of April, 2016.

NOOKSACK INDIAN TRIBE

Officejif Tribal Attorney

t
^aymond*Dodge, Senior TrilTribal Attorney
Rickie Armstrong, Tribal Attorney
Attorneys for Appellants
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DECLARATION OF SERVICE

I Declare: That I am over the age of 18 years and competent to be a witness.

On April 21, 2016,1 duly mailed by first class mail, a copy of the MOTION FOR STAY (N.C.L. TITLE

80.06.015) and this Declaration of Service to: Michelle Joan Roberts, 4732 False Creek Ln., Darning WA

98244.

Also, on April 21,2016,1 emailed Michelle Joan Roberts atmichelle.roberts3012@gmail.com a courtesy

copy of the above-referenced document.

I declare under the penalty of perjury, under the laws of Nooksack Indian Tribe, that the foregoing is true

and correct.

Signed at Deming, Washington on April 21,2016.

: Gearhart, Legal AssispntSue GearlmrtrLegal Assisi
Office of Tribal Attorney
Nooksack Indian Tribe
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Nooksack Indian Tribe

Office of Tribal Attorney
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Deming, WA 98244
Tel. (360) 592-4158
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