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APPELLANT’S OPENING BRIEF 
     

 
 

STATEMENT OF THE CASE 

 
Nature of the Proceeding  

 This is a criminal appeal in which defendant challenges his judgment of 

convictions for fourth-degree assault, ORS 163.160, and second-degree disorderly 

conduct, ORS 166.025.  The state charged defendant by information with those 

two offenses, as well as three counts of attempted fourth-degree assault, ORS 

163.160, ORS 161.405, and one count of menacing, ORS 163.190.   See 

Information and Amended Information at ER-1.  Defendant requests this court to 

reverse his judgment of conviction. 

 
Nature of the Judgment 

 The trial court dismissed the three attempted fourth-degree assault counts 

(Counts 2, 3, and 4) on the state’s motion.  A jury found defendant guilty of fourth-

degree assault and second-degree disorderly conduct, but acquitted defendant of 

menacing.  The trial court sentenced defendant to three years of bench probation 

with general and special conditions on both counts of conviction.  See Judgment at 

ER-5. 

Jurisdiction 

 This court has jurisdiction pursuant to ORS 138.040. 
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Notice of Appeal 

 Defendant timely filed notice of appeal on February 8, 2011, from the 

judgment entered in Umatilla County Circuit Court on January 31, 2011.  

 
Question Presented 

 Must the state present evidence of a criminal defendant’s status as a non-

Indian in order to establish state court subject matter jurisdiction over an offense 

that occurs at the Wildhorse Resort and Casino on the Confederated Tribes of the 

Umatilla Indian Reservation?  

 
Summary of Argument 

 The state has the burden of presenting facts on the record that establish the 

jurisdiction of the circuit court.  The state has jurisdiction over offenses committed 

at the Wildhorse Resort and Casino on the Confederated Tribes of the Umatilla 

Indian Reservation only when the actor is a non-Indian.  Accordingly, to establish 

state court jurisdiction over an offense that occurs at the Wildhorse Resort and 

Casino, the state must present evidence that the criminal defendant is not an Indian.  

Because the state failed to present any evidence of defendant’s non-Indian status 

on the record in this case, this court should reverse defendant’s judgment of 

conviction.   
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Summary of Facts 

On April 17, 2010, defendant attended a poker tournament at the Wildhorse 

Resort and Casino, located on the Confederated Tribes of the Umatilla Indian 

Reservation in Umatilla County (Umatilla Indian Reservation).1  Tr 35-36, 46-47.2  

At one point, defendant became “extremely belligerent” and started making a 

“huge scene.”  Tr 41.  Casino staff ejected defendant from the tournament, and 

defendant struggled with one of the security guards charged with escorting him off 

the premises, ultimately throwing the guard to the ground.  Tr 44, 59.  As a result 

of that struggle, the security guard sustained injuries to muscular tissue in his back 

and neck, which caused severe pain and stiffness that lasted for several days.  Tr 

60-61, 73.  

  

                                           
1  Because the issue in this case is the subject matter jurisdiction of the 

court, the facts pertinent for appellate review are the location of the offense and, as 
explained below, any evidence regarding defendant’s status as an Indian or non-
Indian.  A protracted recitation of the facts supporting each element of each 
offense is unnecessary.  ORAP 5.40(9).  

2  There are nine volumes of transcripts in this case, including the 
following: July 13, 2010 (arraignment), August 9, 2010 (motion hearing), August 
25, 2010 (motion hearing), September 30, 2010 (trial readiness proceeding), 
November 18, 2010 (trial readiness proceeding), January 18, 2011 (trial, day one), 
January 19, 2011 (trial, day two), and January 31, 2011 (sentencing).  All transcript 
citations in this brief refer to the transcripts from the trial, held on January 18 and 
19, 2011, and designated as volumes I and II.  



 

 

4

FIRST ASSIGNMENT OF ERROR  

 The trial court erred in denying defendant’s motion to dismiss for lack of 

subject matter jurisdiction.   

 
SECOND ASSIGNMENT OF ERROR3 

 The record is insufficient to support subject matter jurisdiction.    

 
Combined Preservation of Error 

 At the close of the state’s case-in-chief, defendant asserted that the trial court 

lacked jurisdiction.  Specifically, defense counsel argued: 

“[T]he defense position [is] that in fact this Court does not have 
jurisdiction, it's not the appropriate venue for this matter.   
 

“This incident, as has been testified to, occurred at the 
Wildhorse Casino, who is wholly on Umatilla tribal grounds.” 

 
“And pursuant to the federal register, a notice was published in 

that register, which is binding on the relations between the State, the 
Federal Government, and the tribal reservations, that all criminal 
jurisdictions over—exercised by the State of Oregon, over the 
Confederated Tribes of Umatilla County would be returned to the 
United States as of January 2nd, 1981, pursuant to 25 USC 1323.  
That order, to my knowledge, has never been overturned. That would 
indicate that this Court in fact does not have jurisdiction over this 
matter as it did occur wholly on tribal—on a tribal reservation.” 

 

                                           
3  Because the first and second assignments of error “present essentially 

the same legal question,” defendant combines the preservation of errors, standards 
of review, and arguments.  See ORAP 5.45(6) (approving the process for 
combining related arguments).  
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Tr at 123-24.  See 25 USCA § 1323 (authorizing federal government to accept a 

retrocession of criminal jurisdiction by a state); Umatilla Indian Reservation; 

Oregon’s Acceptance of Retrocession of Jurisdiction, 46 Fed. Reg 2195-02 (Jan 8, 

1981), effective January 2, 1981 (returning Oregon’s criminal jurisdiction to the 

federal government and, in turn, to the Confederated Tribes of the Umatilla Indian 

Reservation).  

 The trial court rejected defendant’s argument on the grounds that the record 

included evidence that one of the alleged victims was not an enrolled tribal 

member:  

“Your motion that this is not the appropriate venue and this 
Court does not have jurisdiction is denied.  Was entered into evidence 
at one point, that the victim was not enrolled.” 

 
Tr at 124.  

 
 Defendant immediately moved for reconsideration, contending that the 

victim’s status was not material to the determination of subject matter jurisdiction:   

“And your Honor, I do not believe that is the finding matter. I'm 
going to do an oral motion to reconsider. I do not believe that is the 
deciding matter. The deciding matter is where there is jurisdiction.” 

 
Tr at 124.    
 

The court again denied the motion, ruling:  
 

“Jurisdiction does rest with this Court. Your motion for 
judgment of acquittal is denied.”  
 

Tr at 124.  
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 Although defendant’s challenge to the trial court’s subject matter jurisdiction 

in this case is preserved, a party may contest a lower tribunal’s subject matter 

jurisdiction at any time, including for the first time on appeal.  State v. McDonnell, 

343 Or 557, 563, 176 P3d 1236 (2007), cert den, 555 US 904 (2008); State v. Hess, 

342 Or 647, 653 n 4, 159 P3d 309 (2007).   

 
Combined Standard of Review 

 This court reviews a question of subject matter jurisdiction for errors of law.  

Wallace v. State ex rel Public Employees Retirement Bd., 245 Or App 16, 18, 263 

P3d 1020 (2011).    

Combined Argument4 

 The subject matter jurisdiction of Oregon circuit courts over offenses that 

occur on the Umatilla Indian Reservation is limited to what the federal government 

or the tribe has granted the state.  An Oregon circuit court has subject matter 

jurisdiction over only those offenses that involve non-Indian defendants.    

                                           
4  The following argument borrows, but is not identical to, the argument 

advanced in State v. Douglas, 238 Or App 342, 243 P3d 498 (2010).   This court 
affirmed Douglas without opinion on October 20, 2010.  In Douglas, the defendant 
argued that the state had to allege jurisdictional facts in the accusatory instrument 
and contended that there was evidence in the record that defendant was an Indian.  
In this case, defendant does not argue that jurisdictional facts must be alleged in 
the accusatory instrument.  Rather, defendant contends that the state failed to 
present evidence sufficient to allow the trial court (and this court) to make a 
determination of subject matter jurisdiction.  
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The state has the burden of establishing the court’s jurisdiction on the 

record.   The state failed to carry its burden here because the record does not 

establish that defendant is a non-Indian.   

I. The state must establish the court’s subject matter jurisdiction on the 
record. 

 
Jurisdiction has two components:  subject matter jurisdiction and personal 

jurisdiction.  North Pacific Insurance Co. v. Switzler, 143 Or App 223, 233, 924 

P2d 839 (1996); see also State v. Terry, 333 Or 163, 186, 37 P3d 157 (2001).  

Subject matter jurisdiction refers to the court’s authority over a particular kind of 

dispute.  North Pacific Insurance Co., 143 Or App at 233 n 8.5   

 In a criminal case, the state is not required to allege facts in the accusatory 

instrument establishing the court’s jurisdiction.  ORS 135.730.  However, the state 

must establish facts conferring subject matter jurisdiction on the record at trial.  Id.  

To that effect, ORS 135.730 provides: 

 “In pleading in an accusatory instrument a judgment or other 
determination of or proceeding before a court or officer of special 
jurisdiction, it is not necessary to state the facts conferring 
jurisdiction; but the judgment, determination or proceeding may be 

                                           
5  Subject matter jurisdiction is conferred by state statute or by the 

constitution.  North Pacific Insurance Co, 143 Or App at 233 n 8. The Oregon 
Constitution grants circuit courts jurisdiction over all actions unless a law 
consistent with the constitution grants jurisdiction exclusively to another court.  Or 
Const, Art VII (Amended), § 2 (not altering jurisdictional scheme set out in 
original Article VII); Or Const, Art VII (Original), § 9 (all jurisdiction not vested 
by law in another court shall be vested in circuit courts). 
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stated to have been duly given or made.  The facts conferring 
jurisdiction, however, must be established on the trial.” 
 

(Emphasis added.)  See also State v. Smith, 277 Or 251, 560 P2d 1066 (1977) 

(holding that the state lacked subject matter jurisdiction over the defendant-

inmate’s escape where the state failed to present evidence that the defendant 

traveled outside the Warm Springs Indian Reservation); State v. Jim, 81 Or App 

189, 725 P2d 372 (1986) (holding that the state lacked subject matter jurisdiction 

where the state failed to establish jurisdictional facts on the record).  That 

requirement allows an appellate court to review the issue of subject matter 

jurisdiction, which can be raised at any time.  See Smith, 227 Or at 258. 

II. State subject matter jurisdiction over crimes that occur on Indian 
Reservations. 

 
States do not have general criminal jurisdiction over Indian reservations 

located within their boundaries.  Rather, a state’s jurisdiction is limited by what the 

federal government or tribe has granted the state.  See 18 USCA § 1152 (“Except 

as otherwise expressly provided by law, the general laws of the United States as to 

the punishment of offenses committed in any place within the sole and exclusive 

jurisdiction of the United States, except the District of Columbia, shall extend to 

the Indian country.”); North Pacific Insurance Co., 143 Or App at 227-29 (federal 

law and tribal sovereignty limit state authority over crimes that occur on 

reservation land).  Those grants of authority create a patchwork jurisdictional 
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system.  As the Oregon Supreme Court recently observed, determination of a 

state’s criminal jurisdiction frequently involves consideration of “a number of 

factors including whether the crime was committed on the reservation, whether the 

offender was Indian or non-Indian, the nature of the criminal act, and the 

applicability of Public Law 280.”  State v. Kurtz, 350 Or 65, 78 n 9, 249 P3d 1271 

(2011).   

  In general, states have jurisdiction over criminal offenses committed by 

non-Indians against non-Indians on a reservation, see New York ex rel Ray v. 

Martin, 326 US 496, 66 S Ct 307, 90 L Ed 261 (1946), and victimless crimes by 

non-Indians committed on a reservation, Solem v. Bartlett, 465 US 463, 465 n 2, 

104 S Ct 1161, 79 L Ed 2d 443 (1984).  See generally United States v. McBratney, 

104 US 621, 26 L Ed 869 (1881).  Thus, issues regarding whether a tribal, state, or 

federal court has jurisdiction generally arise when either the defendant or the 

victim is an Indian.  

III. The defendant’s status determines state court jurisdiction over an 
offense that occurs at the Wildhorse Resort and Casino.   

 
 Oregon’s jurisdiction with respect to crimes committed on the Wildhorse 

Resort and Casino turns exclusively on a defendant’s status as an Indian or non-

Indian.6  At one time, Oregon exercised criminal jurisdiction over all crimes “by or 

                                           
6  As explained more fully below, the term “Indian” in this context is a 

legal term of art.  
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against Indians” on the Umatilla Indian Reservation pursuant to Public Law 280.7  

However, the state retroceded that jurisdiction back to the federal government, 

which in turn returned jurisdiction to the tribes.  See Umatilla Indian Reservation; 

Oregon’s Acceptance of Retrocession of Jurisdiction, 46 Fed Reg 2195-02.8   

In 1994, the Confederated Tribes of the Umatilla Indian Reservation entered 

into a compact with the state with respect to the Wildhorse Resort and Casino. See 

Tribal-State Compact for Regulation of Class III Gaming Between the 

Confederated Tribes of the Umatilla Indian Reservation and the State of Oregon, 

(Approved Jan 2, 1994), http://www.nigc.gov/Reading_Room/Compacts.aspx (last 

visited May 9, 2012) (hereinafter “1994 Compact”).  See App -- (excerpt of 1994 

                                           
7  Public Law 280 granted Oregon jurisdiction “over offenses committed 

by or against Indians [committed in all Indian country in Oregon, except the Warm 
Springs Reservation] to the same extent that [Oregon] has jurisdiction over 
offenses committed elsewhere within the State * * *.”  18 USCA § 1162(a).  At the 
same time, it provided that the General Crimes Act, 18 USCA § 1152, and the 
Major Crimes Act, 18 USCA § 1153, no longer applied in those areas of Indian 
country absent a request by the Indian tribes to maintain concurrent federal 
jurisdiction.  18 USCA § 1162(c), (d).  As a result, Public Law 280 radically 
shifted the jurisdictional balance of power from the federal government to Oregon 
and the other states encompassed by the mandatory provision of the law. 

8  As relevant here, 46 Fed Reg 2195-02 provides:  

“[A]ll criminal jurisdiction exercised by the State of Oregon over the 
Confederated Tribes of the Umatilla Indian Reservation will be 
returned to the United States as of January 2, 1981 * * * .  Through 
retrocession to the United States, criminal jurisdiction will return to 
the Confederated Tribes of the Umatilla Indian Reservation.” 
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Compact).9  Pursuant to the 1994 Compact, the tribe granted the state jurisdiction 

over offenses committed by non-Indians within the Wildhorse Resort and Casino 

and on the Umatilla Indian Reservation, regardless of the status of the victim.  Id. 

at § 5.A.2.  The tribe, however, retained criminal jurisdiction in itself and in the 

federal government for those offenses “committed by Indians within the Gaming 

Facility.” 10  Id. at § 5.A.1.   

As a result of the 1994 Compact, Oregon has jurisdiction over all offenses 

by non-Indians regardless of the status of the victim.  However, the state has no 

criminal jurisdiction over offenses committed by Indians at the Wildhorse Resort 

and Casino.  Accordingly, a defendant’s status as an Indian or non-Indian is  

                                           
9  The 1994 Compact was amended in 1995.  See Tribal-State Compact 

for Regulation of Class III Gaming Between the Confederated Tribes of the 
Umatilla Indian Reservation of Oregon and the State of Oregon Amendment II 
(approved Dec 5, 1995), available at 
http://www.nigc.gov/Reading_Room/Compacts.aspx.  Those amendments have no 
bearing on this case.  

10  The term “Indian” is not defined in the 1994 Compact.  Although 
“Indian” frequently refers to a member of a federally recognized tribe, see LaPier 
v. McCormick, 986 F2d 303 (9th Cir 1993); United States v. Antoine, 318 F3d 919 
(9th Cir 2003), cert den, 540 US 1221 (2004), enrollment is not always necessary 
for jurisdictional purposes, see, e.g., United States v. Bruce, 394 F3d 1215, 1223 
(9th Cir 2005) (describing two-part test for determining whether a person is an 
“Indian”).  Hence, evidence of “Indian” status may include enrollment in a 
federally recognized tribe, but may also include evidence of Indian ancestry, tribal 
affiliation, residence, and participation in Indian social life. Id. at 1223-24.  
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essential to establish the state’s subject matter jurisdiction over a criminal offense 

that occurred at the Wildhorse Resort and Casino.  

Where the state asserts criminal jurisdiction over areas in which Indians 

have protected interests, the state must present evidence (apart from the location of 

the offense) to establish the state’s jurisdiction.  See Jim, 81 Or App at 193-97.  In 

Jim, the state claimed criminal jurisdiction over an offense committed by a 

member of the Confederated Tribes of the Warm Springs Reservation.  Id. at 191.  

The defendant tribal member had sold a lawfully killed deer on land that the tribe 

had ceded to the federal government in an 1855 treaty.  Id.  State law prohibited 

the sale of wildlife.  Id.  Federal case law, however, established that states may 

regulate Indian hunting on ceded land only when the state shows that the regulation 

is reasonable and necessary for conservation, that its application to the Indians is 

necessary in the interest of conservation, and that the regulation does not 

discriminate against the Indian treaty hunters.  Id. at 192-94 (citing Puyallup Tribe 

v. Dept. of Game, 391 US 392, 88 S Ct 1725, 20 L Ed 2d 689 (1968)).  The 

defendant argued that because he was a member of a tribe that had reserved 

hunting rights protected by the treaty, including the right to sell game on the ceded 

land, the state had no authority to enforce its law prohibiting the sale of wildlife 

against him. 81 Or App at 191.  
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 This court agreed with defendant, holding that the state failed to present 

evidence necessary to establish the state’s jurisdiction over the offense.  Id. at 195-

97.  Specifically, this court reasoned that in order to enforce the state’s statute 

prohibiting the sale of wildlife against a tribe member on the ceded land, the state 

had to show that the statute prohibiting the sale is reasonable and necessary for the 

conservation of the deer population and that restriction of such sales by non-treaty 

hunters is insufficient to accomplish that conservation objective.  Id. at 195.  

However, because the state had failed to present such evidence at trial, the state 

failed to meet its burden of establishing jurisdiction.  Id. at 196-97.  

IV. Because the record does not reflect that defendant is a non-Indian, the 
trial court lacked subject matter jurisdiction over the prosecution.   
 
The state has the burden of showing that it is properly invoking the circuit 

court’s jurisdiction when it prosecutes an offense that occurs on an Indian 

Reservation.  ORS 135.730; Jim, 81 Or App 189.  Because the offense in this case 

occurred at the Wildhorse Resort and Casino on the Umatilla Indian Reservation, 

the state had to show that defendant was not an Indian to establish state criminal 

jurisdiction.  The state failed to meet that burden.  

The state presented no evidence that defendant was or was not an Indian.  

The state did present evidence that the alleged victim of the menacing charge (of 

which defendant was ultimately acquitted) was not an enrolled member of a tribe, 

Tr 55, however it is defendant’s status—not the victim’s status—that is material 
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for jurisdictional purposes.  Because no evidence appears in the record, the state 

failed to meet its burden of establishing the court’s subject matter jurisdiction.   

V. Because there is no evidence establishing the court’s subject matter 
jurisdiction, this court should reverse defendant’s judgment of 
conviction. 

 
Because the state failed to meet its burden of establishing defendant’s non-

Indian status on the record, this court should reverse defendant’s judgment of 

conviction.  See Jim, 81 Or App at 195-97.   In Jim, this court reversed the 

judgment of conviction where the state failed to present evidence establishing the 

court’s subject matter jurisdiction on the record.  Id.  The state contended that this 

court should remand the case to allow the state an opportunity to present that 

evidence. Id. at 195 n 8.  This court rejected that argument because the state had 

argued in the trial court that it did not need to present such evidence, and the trial 

court had agreed with the state.  Id.   

The circumstances in this case are similar.  Here, the state presented 

evidence that the alleged victim of the menacing charge was not an enrolled tribal 

member, apparently to establish the court’s jurisdiction. Tr at 55.  Moreover, 

because defendant challenged the court’s jurisdiction, there is no question that the 

parties and the court were all aware that the jurisdiction of the court was in issue.  

Nonetheless, as in Jim, the trial court adopted the state’s view that evidence of the 

victim’s status as a non-Indian was adequate to establish criminal jurisdiction.  
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Because the parties contested the court’s jurisdiction and the state had the burden 

and the opportunity to present sufficient evidence of jurisdiction, reversal is 

appropriate.  Jim, 81 Or App at 195.   

CONCLUSION 

For the foregoing reasons, defendant respectfully requests this court to 

reverse his judgment of conviction.   
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