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Plaintiffs, PUEBLO OF POJOAQUE, a federally-recognized Indian tribe and JOSEPH M. 

TALACHY, Governor of the Pueblo (collectively referred to as the “Pueblo”), submit this reply 

brief in support of its Motion (Doc. 53) for this Court to issue an Order to Show Cause for 

Defendants JEFFERY S. LANDERS, SALVATORE MANIACI, PAULETTE BECKER, 

ROBERT M. DOUGHTY III, and CARL E. LONDENE (collectively “Certain Defendants”) to 

appear and present evidence as to why Certain Defendants should not be held in Civil Contempt 

of Court for violating the Preliminary Injunction issued by this Court (Docs. 31 and 32), and 

upon finding that Certain Defendants are in Civil Contempt of Court, that this Court impose 

sanctions in an amount necessary to compel Certain Defendants to comply with the Preliminary 

Injunction, and that this Court award attorneys’ fees and costs incurred by the Pueblo as a result 

of the contempt by Certain Defendants.  

I. OVERVIEW 
 

Certain Defendants in this action are subject to a Preliminary Injunction, currently in 

effect, that enjoins all Defendants from: 

taking any action that threatens, revokes, conditions, modifies, fines, or otherwise 
punishes or takes enforcement against any licensee in good standing with the New 
Mexico Gaming Control Board based wholly or in part on grounds that such 
licensee is conducting business with the Pueblo. 

 
(Docs. 31 and 32, p. 23). The Pueblo’s Motion sets forth the elements of civil contempt: (1) that 

a valid court order existed; (2) that the defendant had knowledge of the order; and (3) that the 

defendant disobeyed the order. 

 In response to the Motion, Certain Defendants concede (1) the validity of the Preliminary 

Injunction, and (2) that they were aware of the Preliminary Injunction (Doc. 62, p. 2). Certain 
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Defendants admit that, despite knowledge of the Preliminary Injunction, they still deferred 

decisions regarding license applications, license renewal applications, and suitability for 

individuals and entities doing business with the Pueblo’s gaming operations. Significantly, 

Certain Defendants concede that, but for the fact that the individuals and entities were doing 

business with the Pueblo’s gaming operations, the decisions would not have been deferred:  

Further, Defendants do not deny – and have never denied or otherwise 
represented to the contrary – that these deferral decisions were based on the fact 
that these companies have continued to do business with the Pueblo since June 30 
of this year. 

 
(Doc. 62, p. 3). Accordingly, by Certain Defendants’ own admissions, the three (3) elements 

required to find them in civil contempt have been established. 

 In their opposition brief (Doc. 62), Certain Defendants argue that they are not in 

contempt because a fourth element, a showing of actual damages, is required for civil contempt 

to issue (Doc. 62, pp. 5 and 9): it is not. Certain Defendants attempt to rationalize that the 

deferral actions are not a violation of the Preliminary Injunction because the deferrals equate to 

an extension of licenses in good standing and, therefore, are not “an action that threatens any 

licensee in good standing with the New Mexico Gaming Control Board based wholly or in part 

on grounds that such licensee is conducting business with the Pueblo” (Doc. 61, pp. 6-8). This 

rationalization of an inexplicable double standard does not stand up under scrutiny. Even if the 

effect of the deferrals is to extend the licenses past their expirations, the deferrals are still a 

violation of the Preliminary Injunction.  

Certain Defendants engage in sophistry to suggest that the action of deferral based solely 

upon grounds that the applicant is doing business with the Pueblo is not “an action that threatens 

any licensee in good standing with the New Mexico Gaming Control Board based wholly or in 

Case 1:15-cv-00625-JB-GBW   Document 68   Filed 12/21/15   Page 5 of 16



 3 

part on grounds that such licensee is conducting business with the Pueblo” (Doc. 62, pp. 8-10). 

Most brazenly, Certain Defendants argue that the deferral action was justified because this Court 

“clearly erred” in ordering the Preliminary Injunction (Doc. 62, p. 8-9). They do not have the 

prerogative to defy this Court’s issuance of the Preliminary Injunction. None of the arguments 

raised by Certain Defendants justifies their actions. They should be held in civil contempt. 

II. ARGUMENT 

A. “Actual Damages” is Not an Element of Civil Contempt.	

 Certain Defendants misstate the Pueblo’s position regarding the relevance of injury, and 

then attempt to conflate the holding in United States v. United Mine Workers of America, 330 

U.S. 258, 304 (1947), to suggest that injury is a required element for civil contempt. In United 

Mine Workers, the U.S. Supreme Court affirmed the District Court’s finding of contempt, but it 

revised the District Court’s Order that fined the union defendants $3,500,000.00. The U.S. 

Supreme Court revised the Order such that $700,000.00 was to be paid as a fine, and the 

remaining $2,800,000.00 was to be paid only if the union defendants did not come into 

compliance with the Court’s Order within five (5) days. The United Mine Workers Court 

reasoned: 

Judicial sanctions in civil contempt proceedings may, in a proper case, be 
employed for either or both of two purposes; to coerce the defendant into 
compliance with the court's order, and to compensate the complainant for losses 
sustained. Where compensation is intended, a fine is imposed, payable to the 
complainant. Such fine must of course be based upon evidence of complainant's 
actual loss, and his right, as a civil litigant, to the compensatory fine is dependent 
upon the outcome of the basic controversy. But where the purpose is to make the 
defendant comply, the court's discretion is otherwise exercised. It must then 
consider the character and magnitude of the harm threatened by continued 
contumacy, and the probable effectiveness of any suggested sanction in bringing 
about the result desired. It is a corollary of the above principles that a court which 
has returned a conviction for contempt must, in fixing the amount of a fine to be 
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imposed as a punishment or as a means of securing future compliance, consider 
the amount of defendant's financial resources and the consequent seriousness of 
the burden to that particular defendant. In the light of these principles, we think 
the record clearly warrants a fine of $10,000 against defendant Lewis for criminal 
contempt. A majority of the Court, however, does not think that it warrants the 
unconditional imposition of a fine of $3,500,000 against the defendant union. A 
majority feels that, if the court below had assessed a fine of $700,000 against the 
defendant union, this, under the circumstances, would not be excessive as 
punishment for the criminal contempt theretofore committed; and feels that, in 
order to coerce the defendant union into a future compliance with the court's 
order, it would have been effective to make the other $2,800,000 of the fine 
conditional on the defendant's failure to purge itself within a reasonable time. 
Accordingly, the judgment against the defendant union is held to be excessive. It 
will be modified so as to require the defendant union to pay a fine of $700,000, 
and further, to pay an additional fine of $2,800,000 unless the defendant union, 
within five days after the issuance of the mandate herein, shows that it has fully 
complied with the temporary restraining order issued November 18, 1946, and the 
preliminary injunction issued December 4, 1946. 

 
330 U.S. at 304-305 (citations and footnotes omitted). Certain Defendants take the reference in 

United Mine Workers to “actual loss” completely out of context. In proper context, it supports 

the Pueblo’s position. As explained in its Motion (doc. 53, pp. 16-17), the Pueblo does not seek a 

compensatory windfall as a result of its Motion for contempt. Indeed, the Pueblo does not 

propose to receive any part of the fine. Rather, the Pueblo only seeks compliance with the 

Preliminary Injunction. The Court in United Mine Workers properly notes that when the purpose 

of a contempt order is to compel compliance, a court has discretion beyond compensating the 

plaintiff, and a court should exercise that discretion in a manner that is designed to bring about 

compliance by the defendant. 

Certain Defendants’ use of the 1996 decision in Reliance Ins. Co. v. Mast Constr. Co., 84 

F.3d 372 (10th Cir. 1996), is also misplaced. At issue in Reliance was a civil contempt 

proceeding seeking compensation against a non-party. In contrast, the Pueblo is not seeking 

compensation, and it is not pursuing a non-party. The direct question of whether actual damages 
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are a required element of a civil contempt proceeding seeking the compliance by party-

defendants with a court-ordered preliminary injunction was directly addressed in Hart’s Rocky 

Mountain Retreat, Inc. v. Gayhart, 2007 WL 2491856 (D. Colo. 2007): 

Defendants also argue that they cannot be held in civil contempt because Plaintiff 
cannot prove actual damages. To support this argument, Defendants cite Fed. 
Trade Comm’n v. Kuykendall, 371 F.3d 745 (10th Cir. 2004). Defendants do not 
dispute that the Kuykendall court listed only three elements of civil contempt: “[1] 
that a valid court order existed, [2] that the defendant[s] had knowledge of the 
order, and [3] that the defendant[s] disobeyed the order.”1 Id. at 756–57 (quoting 
Reliance Ins. Co. v. Mast Constr. Co., 159 F.3d 1311, 1315 (10th Cir. 1998)) 
(alterations in original). Nevertheless, Defendants argue that later in the 
Kuykendall opinion, the court implicitly added a fourth element: damages. See 
Kuyendall, 371 F.3d at 763. I disagree. The discussion of damages in Kuykendall 
merely stands for the simple proposition that if a court awards compensatory 
sanctions, such an award must be supported by evidence of actual damages. Id. 
However, Kuykendall does not in any way indicate that actual damages are a 
prerequisite to all civil contempt findings. See also Int’l Union, United Mine 
Workers of Am. V. Bagwell, 512 U.S. 812, 829 (1994) (indicating that civil 
contempt may involve purely coercive fines). 

 
Id. at *2 (citations as stated in original). See also Reliance Ins., 159 F.3d 1320 (10th Cir. 

1998) (dissenting opinion in 1998 clarifying that actual damages are not an element of civil 

contempt). Further, Certain Defendants’ reading of the 1996 decision in Reliance is in direct 

conflict with United Mine Workers, which identified that compensation for actual damages is 

one purpose for seeking contempt, the other being compliance. To suggest that actual 

damages is a required element of civil contempt also runs afoul of the rich body of case law 

(Doc. 53, p. 4) that affirms a court’s inherent equitable power to use a broad range of tools to 

ensure that a party abides by injunctive orders. To wit, a party does not get a free pass to defy 

a court order by asserting that no one has yet actually suffered injury as a result of its 

defiance. 
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 The Pueblo in its Motion (Doc. 53, pp. 16-17) makes clear that it is pursuing civil 

contempt to cause  Certain Defendants to comply with the Preliminary Injunction in order to 

avoid injury before it occurs. The Pueblo deliberately requests that the proposed fine be paid 

into the Court, instead of to the Pueblo, because the Pueblo does not seek an economic 

windfall. If the Certain Defendants are objecting to that structure, then the Pueblo suggests 

following the course mandated by the U.S. Supreme Court in United Mine Workers, 

discussed above, and directing the fines to be paid directly to the Pueblo if Certain 

Defendants do not come into compliance within five (5) days. 330 U.S. at 305. 

B.  Certain Defendants’ Rationalization of an Inexplicable Double Standard 
Does Not Stand Up Under Scrutiny. 

 
In its Motion, the Pueblo informs this Court of clear and unambiguous regulations 

regarding the expiration of a New Mexico gaming license if not renewed by its one-year 

anniversary (Doc. 53, pp. 13-15). The Pueblo informs this Court of the very recent actions by 

Certain Defendants to expressly grant variances to bingo and raffle licensees in order to avoid 

expiration of those licenses (Doc. 53 at 13-15), which Certain Defendants concede are subject to 

similarly clear and unambiguous regulatory language (Doc. 62, pp. 6-7). Certain Defendants 

rationalize that they need to expressly grant variances with regard to bingo and raffle licenses 

because those licensees are not subject to NMAC 15.1.13.1, which requires the gaming licensee 

to cease business if the license is not timely renewed. That analysis is backwards. The New 

Mexico Gaming Control Board (the “NMGCB”) has greater latitude regarding the expiration of 

bingo and raffle licenses than gaming licenses, not less. That the gaming licensees doing 

business with the Pueblo have not been afforded the same variances that Certain Defendants 

have afforded the bingo and raffle licensees makes the gaming licensees more vulnerable to 

Case 1:15-cv-00625-JB-GBW   Document 68   Filed 12/21/15   Page 9 of 16



 7 

expiration, not less vulnerable. It is as if Certain Defendants have found a distinction between 

gaming licenses and bingo and raffle licenses, and want to exploit such distinction to their 

advantage in this litigation, whereas the distinction actually reinforces the fact that a double-

standard is being applied which places the gaming licenses in greater jeopardy.  

Certain Defendants try to further rationalize the double-standard by submitting the 

Declaration of Defendant Landers, who concludes, without supporting documentation and 

without informing the Court that the regulations at issue have been revised over the time period, 

that there have been dozens of situations where the NMGCB has renewed licenses after they 

have expired (Doc. 62-2 at ¶ 3). That is an interesting confession on the part of Defendant 

Landers. Despite unambiguous statutory language, and unambiguous language in NMGCB’s 

duly-promulgated regulations, the NMGCB has violated that statute and those regulations dozens 

of times, and Defendant Landers is apparently suggesting that the licensees doing business with 

the Pueblo should take comfort that the NMGCB will violate those same statutes and regulations 

yet again. Certain Defendants could have issued the same variances to the gaming licensees that 

they granted to the bingo and raffle licensees, and mooted this issue. The Certain Defendants 

have twice had the opportunity to do so, and have declined. 

Certain Defendants attempt to bolster Defendant Landers’ Declaration by citing to New 

Mexico state law regarding court deference to administrative interpretations of ambiguous 

statutes (Doc. 62, pp. 6-7). They cite a case that reflects federal case law that deference only be 

afforded to the agency where the statute is ambiguous, Rio Grande Chapter of Sierra Club v. 

N.M. Mining Comm’n, 2001-NMCA-047, ¶ 17, 130 N.M.497. Here, they make no argument that 

the statute at issue is ambiguous, or that the regulations at issue, that conflict with the agency’s 
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practice, are ambiguous. Nor do any of the cases cited address the circumstance here, where the 

agency has established a pattern of practice that is in conflict with both its own regulations and 

the governing statute. 

The brazen position taken by Certain Defendants also puts into proper context their threat 

to take enforcement actions against the licensees if the Certain Defendants ultimately prevail on 

the merits in this litigation (Doc. 62, pp. 9-10). The Certain Defendants want this Court to 

believe that compliance with a federal-court-ordered Preliminary Injunction will not be a 

successful defense to subsequent enforcement action against a licensee, but continuing to operate 

after a license has expired because of a NMGCB track record of defying the applicable statute 

and its own regulations will be a successful defense. Both positions provoke the same concerns 

of credulity that were expressed by this Court (Judge Brack) in its October 7, 2015 Memorandum 

Opinion and Order (Doc. 31 p. 20). 

C. Each Deferral at Issue is an “Action that Threatens. . . Any Licensee in Good 
Standing with the New Mexico Gaming Control Board Based Wholly or in 
Part on Grounds that Such Licensee is Conducting Business with the 
Pueblo.”  

  
This Court should reject the rationalization put forward by Certain Defendants, as 

discussed above. Even if this Court accepts the argument that the licensees doing business with 

the Pueblo are not at risk of their licenses expiring, Certain Defendants are still in contempt. 

Certain Defendants concede that the only basis for the deferrals is the fact that the applicants are 

doing business with the Pueblo. That is an enjoined assertion of jurisdiction over the Pueblo’s 

Class III gaming activities, where Certain Defendants continue to attempt to do indirectly what 

they cannot do directly. 
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Certain Defendants continue in their opposition brief to engage in sophistry to assert that 

the deferrals are not an “action that threatens. . . any licensee in good standing with the New 

Mexico Gaming Control Board based wholly or in part on grounds that such licensee is 

conducting business with the Pueblo.” Certain Defendants argue (1) that the Order does not “in 

specific detail” or by “unequivocal demand” bar the NMGCB from deferring decisions (Doc. 62, 

p. 8), and (2) that “a postponement of taking action cannot be equated to taking action” (Doc. 62, 

p. 8). The Pueblo brought this lawsuit, and filed its Motion for Preliminary Injunction, based on 

Certain Defendants’ action in September 2015, of deferring the applications. The Pueblo puts 

forward the plain meaning of “threaten” in its Motion (Doc. 53, pp. 15-16); Certain Defendants 

do not dispute that definition. Certain Defendants are disingenuous when they represent to this 

Court that they did not know that the deferrals were based solely on the fact that the applicants 

were doing business with the Pueblo’s gaming operations, or that the deferrals would be viewed 

by the applicants as a threat or violation of the Preliminary Injunction. Even if they were 

genuine, as set forth in the Pueblo’s Motion (Doc. 53, p. 4), willingness or good faith is not an 

element of civil contempt.  

Certain Defendants wrongly suggest that the Pueblo is seeking to compel the approval of 

the applications (Doc. 62, p. 2), although this is not true. The Preliminary Injunction precludes 

Certain Defendants from taking action “based wholly or in part on grounds that such licensee is 

conducting business with the Pueblo.” If Certain Defendants have reason to disapprove or take 

other action on an application that is based on grounds other than the applicant’s “conducting 

business with the Pueblo,” under the express terms of the Preliminary Injunction, Certain 

Defendants are free to do so. 
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D.  Certain Defendants Believe They May Defy a Direct Order of this Court 
Simply Because They Believe that this Court Erred 

 
The most brazen rationalization put forward by Certain Defendants is that the Certain 

Defendants’ deferral decision was “justified” because this Court “clearly erred” in granting the 

Preliminary Injunction (Doc. 62, pp. 8-9). That revelation, standing alone, should cause this 

Court to grant the Pueblo’s Motion. That revelation reveals a belief by Certain Defendants that 

they can defy a direct Order of this Court simply because they believe that this Court erred. That 

is not their prerogative. See United Mine Workers, 330 U.S. at 293(“an order issued by a court 

with jurisdiction over the subject matter and person must be obeyed by the parties until it is 

reversed by orderly and proper proceedings. This is true without regard even for the 

constitutionality of the Act under which the order is issued”). That Certain Defendants even 

make the argument supports the Pueblo’s proposal of an ever-increasing fine for each day 

Certain Defendants continue to defy this Court’s Preliminary Injunction. 

III. CONCLUSION  

This Court, after appearance by all Defendants, full briefing and extensive oral argument, 

found that the Pueblo had established a substantial likelihood that it would prevail on the merits. 

It admonished all Defendants for being “disingenuous” and for making claims “inconsistent with 

the record.” The Court expressly noted: 

Defendants’ harassment and threatening conduct directed at the vendors is a 
thinly disguised attempt to accomplish indirectly that which Defendants know 
they are without authority or jurisdiction to accomplish directly. 
 

(Doc. 31, p. 20). There is no room for Certain Defendants to defy the Preliminary Injunction on 

the belief that it is wrong. All three (3) elements for civil contempt have been established. This 

Court should respond to Certain Defendants’ defiance of the Preliminary Injunction by finding 
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them in civil contempt and implementing the Pueblo’s proposal:  

[T]o require the Certain Defendants to pay into a designated account, $25,000.00 
per day beginning November 18, 2015, and continuing until Certain Defendants 
take action to approve or disapprove, with valid reasoning, the pending 
applications for those companies and individuals doing business with the Pueblo’s 
gaming operations. . . Additionally, this Court should award the Pueblo its 
reasonable attorneys’ fees and costs incurred in this matter upon submission by 
the Pueblo itemizing and documenting those fees and costs. 
 

(Doc. 53, pp. 16-17). Certain Defendants do not address the proposal designed to bring Certain 

Defendants into compliance. The Pueblo identifies November 18, 2015 as the inaugural date of 

the contempt, because the Pueblo notified Certain Defendants’ legal counsel that it would 

proceed with seeking contempt if Certain Defendants did not vacate the deferrals at the 

regularly-scheduled November meeting (Doc. 62-1, Ex. A at p. 2).1   

The elements of civil contempt being established, Certain Defendants have failed to meet 

their burden to show that they have made all reasonable efforts to comply with the terms of the 

court order (Doc. 53, p. 4). As set forth above and in the Pueblo’s Motion (Doc. 53), the 

arguments put forth by the Certain Defendants are unavailing. Accordingly, the Pueblo’s motion 

should be granted. 

  
RESPECTFULLY SUBMITTED on December 21, 2015. 

                     BY: 

       CARRIE A. FRIAS 
       PUEBLO OF POJOAQUE 
       Pueblo of Pojoaque Legal Department 
       New Mexico State Bar No. 28067* 
       58 Cities of Gold Road, Suite 5 
       Santa Fe, NM 87506 
																																																								
1 Which also responds to Certain Defendants’ footnote (Doc. 62, p. 9, n. 2) questioning the 
timing of the Pueblo’s filing of the motion re contempt. 
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       Telephone: (505) 455-2271 
       Email: cfrias@pojoaque.org 

   /s/ Scott Crowell  
   Scott Crowell 
   CROWELL LAW OFFICES 
   TRIBAL ADVOCACY GROUP 
   Arizona State Bar No. 009654** 
   1487 W. State Route 89a, Ste. 8 
   Sedona, AZ 86336 
   Telephone: (425) 802-5369 
   Fax: (509) 290-6953 
   scottcrowell@hotmail.com 

  

  

Attorneys for Plaintiffs Pueblo of Pojoaque and 
Joseph M. Talachy 
*Local Counsel 
** Non-admitted attorney associating with local 
counsel 
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CERTIFICATE OF SERVICE 
 
 I, Scott Crowell, hereby certify that on December 21, 2015, I caused the foregoing to be 

served upon counsel of record through the Court’s electronic service system. 

 
       /s/ Scott Crowell 
       Scott Crowell, AZ Bar No. 009654** 
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