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COMES NOW SOUTH FORK LIVESTOCK PARTNERSHIP ("Plaintiff" or

"SFLP"), by and through its attorney, DAVID D. LOREMAN, ESQUIRE, of DAVID

D. LOREMAN, CHTD., and hereby submits the following Memorandum of Points

and Authorities in Opposition to Cheryl Mose-Temoke, Gilbert Temoke and Brandon

Reynolds’ (hereinafter collectively referred to as Defendants) Motion to Dismiss the

Amended Complaint.

INTRODUCTION

Plaintiff's Amended Complaint alleges three claims against

Defendants—intentional interference with contract (Count Two), interference with

right to access water (Count Three), and conspiracy (Count Six).  Defendants have

moved to dismiss all three counts, arguing that this Court lacks jurisdiction, as they

are entitled to sovereign immunity as an officer of the South Fork Band Tribal and

Band Councils (the "Tribal Council.")

LEGAL STANDARDS UNDER RULES 12(b)(1) AND 12(b)(6)

Defendants’ Motion purports to request dismissal under Federal Rule of Civil

Procedure 12(b)(1) and 12(b)(6), but their memorandum in support of the motion

contains a confusing statement of "the standard for deciding motions to dismiss,"

which fails to distinguish between the distinct standards of decision under the two
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rules.  Moreover, the memorandum incorrectly summarizes the holding of Ashcroft

v. Iqbal, 556 U.S. 662 (2009), in a manner that suggests that a plaintiff bears an

unusually high burden of pleading in a suit against an alleged "public official." 

Contrary to Defendants’ assertions, the legal standards for deciding the Motion to

Dismiss in the instant suit are no different from the standards for deciding a motion

to dismiss in any other suit, and are set forth below.

A. Standard Of Decision Under Rule 12(b)(1)

A motion to dismiss pursuant to Rule 12(b)(1) may be brought as a factual

challenge or as a facial challenge. Thornhill Publ'g Co. v. Gen. Tel. & Elec. Corp., 594

F.2d 730, 733 (9th Cir. 1979).  A defendant asserting foreign sovereign immunity

"may make either a facial or factual challenge to the district court's subject matter

jurisdiction." Sachs v. Austria, 737 F.3d 584, 589 (9th Cir. 2013) (citation omitted),

cert. granted sub nom. OBB Personenverkehr AG v. Sachs, 135 S. Ct. 1172 (2015). 

A facial challenge argues only that the facts as alleged in the complaint are

insufficient to state a claim.  Id.  A factual challenge disputes the truth of the

allegations that would otherwise be sufficient to invoke federal jurisdiction.  Id. 

Defendants’ memorandum does not dispute the factual veracity of any of the

allegations in the Amended Complaint and is therefore a facial challenge.  
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Dismissal for lack of subject-matter jurisdiction is proper if the complaint,

considered in its entirety, fails to allege facts that are sufficient to establish subject-

matter jurisdiction. Righthaven LLC v. Newman, 838 F. Supp. 2d 1071, 1074 (D.

Nev. 2011) (citing In re Dynamic Random Access Memory (DRAM) Antitrust Litig.,

546 F.3d 981, 984-85 (9th Cir. 2008)).  If the movant's challenge is a facial one, then

the "court must consider the allegations of the complaint to be true and construe

them in the light most favorable to the plaintiff."  Nevada ex rel Colo. River Comm'n

v. Pioneer Cos., 245 F. Supp. 2d 1120, 1124 (D. Nev. 2003) (citing Love v. United

States, 915 F.2d 1242, 1245 (9th Cir. 1989)).  Where defendants make a facial rather

than a factual attack on subject-matter jurisdiction, a plaintiff is not required to

provide evidence outside the pleadings in response to a motion to dismiss.  Wolfe v.

Strankman, 392 F.3d 358, 362 (9th Cir. 2004).

B. Standard Of Decision Under Rule 12(b)(6) 

Although Defendants’ Motion to Dismiss refers to Rule 12(b)(6), their

memorandum in support of the motion does not, in fact, appear to challenge the

facial sufficiency of any of Plaintiff's three claims against them, and rests solely upon

an assertion of lack of jurisdiction based upon alleged sovereign immunity. 

However, to the extent that Defendants’ Motion may be construed as one under Rule

12(b)(6), the standard of decision is set forth below.

4

Case 3:15-cv-00066-LRH-VPC   Document 60   Filed 02/08/16   Page 4 of 42



"To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to 'state a claim to relief that is plausible on its face.'"  Iqbal,

556 U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  "A

claim has facial plausibility when the plaintiff pleads factual content that allows the

court to draw the reasonable inference that the defendant is liable for the misconduct

alleged."  Id. 

In considering a Rule 12(b)(6) motion to dismiss, "all well-pleaded allegations

of material fact are taken as true and construed in a light most favorable to the non-

moving party."  Wyler Summit P'ship v. Turner Broad. Sys., 135 F.3d 658, 661 (9th

Cir. 1998) (citation omitted).  There is a strong presumption against dismissing an

action for failure to state a claim.  See Gilligan v. Jamco Dev. Corp., 108 F.3d 246,

249 (9th Cir. 1997).  "The issue is not whether a plaintiff will ultimately prevail but

whether [he] is entitled to offer evidence in support of the claims."  Id. (quoting

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by Harlow

v. Fitzgerald, 457 U.S. 800 (1982)). 

The liberal rules of notice pleading set forth in the Federal Rules of Civil

Procedure do not require a plaintiff to set out in detail the facts supporting his claim.

See Fed. R. Civ. P. 8; Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512-13 (2002).  All

the rules require is "'a short and plain statement' [that adequately] 'give[s] the

defendant fair notice of what the plaintiff's claim is and the grounds upon which it
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rests.'" Swierkiewicz, 534 U.S. at 512-13 (quoting Conley v. Gibson, 355 U.S. 41, 47

(2007)).  Therefore, a plaintiff merely must plead sufficiently to "establish a basis for

judgment against the defendant."  Yamaguchi v. U.S. Dep't of Air Force, 109 F.3d

1475, 1481 (9th Cir. 1997).  Further, a claim is sufficient if it shows that the plaintiff

is entitled to any relief which the court can grant, even if the complaint asserts the

wrong legal theory or asks for improper relief.  See United States v. Howell, 318 F.2d

162, 166 (9th Cir. 1963).

ARGUMENT

I. DEFENDANTS MISSTATE THE PLEADING AND ARE
CLAIMING DEFENSES THEY MAY HAVE TO THE CAUSES
OF ACTION AS PRECLUSION TO THE ACTIONS WITHOUT
ALLOWING THE MATTER TO GO FORWARD

The Defendants have taken a great amount of time to state that the facts pled

do not rise to a cause to be pled as against them individually.  Civil Conspiracy is

defined by Blacks Law Dictionary is follows:

[I]s a combination of two or more persons for purpose of
accomplishing by concerted action either lawful purpose
by unlawful means or unlawful purpose by lawful means.

The actions of Defendants and others have been pled regarding their conspiracy to

harm the Plaintiff and this should not go unresolved.
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"Power tends to corrupt, and absolute power corrupts absolutely. Great men

are almost always bad men."  1887 by John Emerich Edward Dalberg Acton, first

Baron Acton (1834–1902).  This notable quote is exactly the problem that exists in

the present case.  Counsel for Defendants has taken this opportunity to opine on

what the Amended Complaint states but seems not to have read it.  One of the false

comments within the Motion is that the BLM does not have oversight authority

regarding in the lands that are described in the Amended Complaint.  Attached

hereto and made part herein is the 1999 Notice of Final Decision authored by none

other than the BLM.  In this document at page 4 in Table 3 a list of items are set

forth that are part of the Grazing Permits of Plaintiff.  (See, Exhibit 1 page 14) As part

of Table 3 in Exhibit 1 is footnote 1 which states:

A Memorandum of Understanding between the Te-Moak
Bands of the Western Shoshone Indians and the BLM of
Elko District signed 6/4/62 granting BLM Ingress an
egress to ths stockwater facility.  It also state that this
stockwater facility will be used in conjunction with the
crested wheatgrass seeding surrounding the facility and
that livestock grazing on the allotment will not be denied
Ingress and egress to his permanent water facility by
virtue of its location.

This stockwater facility is the well that all Defendants including the three referenced

in this Motion have taken it upon themselves to prevent the Plaintiff from access. 

The actions of the Defendants in this Motion were part of the conduct that has

prevented the Plaintiff from fulfilling the obligations of the 1999 Notice of Decision.
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History is an important part of this action and the following is a tracking of

that history for the Court.  In 1951 there was a transfer of private property to the

United States Government.  (Am. Comp. ¶ 55).  The deed states that it was

transferred to the United States of America in trust for the Te-Moak Band.   (Exhibit1

“19" to the Amended Complaint). Prior to the 1951 transfer the Te-Moak Livestock

Association (hereinafter “TLA”) grazed cattle on the Shoshone Allotment as far back

as 1940.  (Exhibit 1 page 1).  The TLA grazed the Shoshone Allotment until 1983

under the oversight of the BLM.  Included in the grazing where the lots identified in

the Amended Complaint.  (Am. Comp.  ¶ 55).   TLA had no separate permits for the

grazing of the disputed land.  In 1983 the TLA decided that the entire Shoshone

Allotment was historically Native American land and refused to pay the grazing fees

for the permits to graze on the Allotment.  (Exhibit 1 P 2).  Another organization

calling themselves the Traditional Western Shoshone Cattlemen also informed the

BLM that they would graze the allotment without paying grazing fees.  (Exhibit 1

Page 3).  In 1984 a former member of the TLA who disagreed with the general

membership determined to seek the grazing rights through proper channels of the

BLM and did receive the grazing permits.  (Exhibit 1 P 3).  The individual was Mr.

 There has never been a transfer to either the BIA or to Te-Moak from the United States in1

the record.  There has never been any compliance with Federal Law on transfer of this land
into trust for any Tribe.
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Dale Malotte.   Mr. Malotte held the legal permits to graze his cattle on the Shoshone2

Allotment from 1984 until 1997.  In 1998 Mr. Malotte was part of South Fork

Livestock Corporation which sought the permits from the BLM for the Shoshone

Allotment.  (Exhibit 1 P 1).  The request for the permits was also based on the

historical use of the TLA.  (Exhibit 1 P 4).  The issue of Mr. Malotte’s continued

meeting of the BLM requirements did not sit well with the members of the TLA.   In3

1998 South Fork Band Council granted all grazing rights separate from land

assignments to the TLA, thus eliminating the grazing leases of Mr. Malotte and other

members of SFLC leaving them without grazing for the season on Tribal property. 

(Exhibit 1 P 6).  The protest of SFLC’s base property brought an amended application

modifying the structure of SFLC to SFLP which satisfied the base property

requirement.  (Exhibit 1 P 7).  As a result of an extensive review by the BLM,

completed in January of 1999, SFLP was granted 100% authorized use of public

lands for grazing in the Shoshone and Crane Allotment. (Exhibit 1 P 14).  As part of

that decision SFLP was also given the responsibility of maintenance in the Shoshone

and Crane Allotment as well as those that were currently authorized by cooperative

agreement described in Table 3 of the BLM’s decision.  (Exhibit 1 P 14).  The matter

  Mr. Malotte is a member of SFLP the Plaintiff herein.2

  The TLA was found to be an organization of the Te-Moak tribe and as such the Te-Moak3

Tribe was assessed with the fines, penalties and interest for unauthorized use of the
Shoshone and Crane Allotments.  (Amended Complaint Exhibit “17").
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has become personal for the Defendants.  The Defendants supported the TLA as

evidenced by the letter threatening SFLP members with a trespass if they took action

that they had the legal right to do under the cooperative agreement.  Defendants took

concerted action to violate the June 4, 1964 memorandum of understanding and

continue to do the same as against SFLP by illegal use of powers that they hold. 

Counsel for Defendants wants this Court to rule that SFLP has no legal remedy. 

SFLP has since 1984 performed and cooperated with the United States to follow the

guidelines for the use of the grazing permits.  In the present state of relations with

the use of government lands SFLP has attempted to take the legal and correct path

to rectify individuals abusing their power to continue personal vendettas against the

members of SFLP.  As was stated in the 1999 Decision regarding the grazing

applications the members of the South Fork Band Council were using their power to

prevent members of SFLP to graze on the tribal lands and gave preference to TLA. 

(Exhibit 1 P 6)  The date has changed but the song is still the same as the Defendants

are using there power to kill SFLP cattle.  (See, Exhibit 2).  Defendants are in

violation of the 1962 Memorandum of Understanding which was pled so how are

Defendants absolved of responsibility for illegal actions.  Defendants want the Court

to justify their actions by claiming that they can act out without recourse by those

that are wronged.  The Memorandum of Understanding is enforceable and is central

to the misdeeds of the Defendants.
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As was stated above the power that Defendants now wield they do with

impunity and against their own Tribal members as favors to others i.e. the TLA.  The

attached letter which is Exhibit 2 was not the first attempt by the BLM to settle with

the Tribe but it is indicative of the contempt that is being shown by certain parties

toward the rule of law in this instance.  We have certainly seen this displayed in

several recent cases here in Nevada as well as the new issue in Oregon.  It is time that

the disputes are settled in a peaceful and legal fashion.  The Plaintiffs request that

the Court allow this matter to go forward so the matters are settled as a matter of

law.  In addition, Defendants have not correctly characterized the dismissal as it only

dismissed the institutional federal Defendants not the individual Defendants.

The other false statement made by the Defendants in their Motion is that the

water rights of the properties in question run with the property.  This assumption is

contrary to the 1962 Memorandum of understanding as well as the issue with 10 mile

creek which is a tributary of the Humboldt system which is governed by the

Humboldt Decree.  These issues were previously raised against the Tribe where the

State of Nevada Court found that the Tribe had waived its soverign immunity

regarding this issue.  See,  South Fork Band v. Sixth Jud. Dist. Court, 7 P.3d 455, 116

Nev. 805 (Nev., 2000). 
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I. PLAINTIFF DOES NOT BEAR ANY BURDEN TO
SHOW A WAIVER OF SOVEREIGN IMMUNITY BY
THE TRIBE IN ORDER TO PROCEED ON ITS
CLAIMS AGAINST DEFENDANTS

Defendants assert that Santa Clara Pueblo v. Martinez, 436 U.S. 56, 58

(1978), and Allen v. Gold Country Casino, 464 F.3d 1044, 1047 (9th Cir. 2009), place

a burden on Plaintiff to show that either Congress or the Tribe waived the Tribe's

sovereign immunity.  Neither Santa Clara Pueblo nor Allen is applicable to Plaintiff's

claims against Defendants, as both cases involved suits against the tribes themselves,

not against an individual tribal officer sued either in their individual capacity, or in

their official capacity based upon a violation of federal law.

As argued in greater detail below, sovereign immunity does not apply to tribal

officers sued in their individual capacities, Pistor v. Garcia, 791 F.3d 1104, 1112 (9th

Cir. 2015), or in suits seeking injunctive relief from actions in violation of federal law,

Ariz. Pub. Serv. Co. v. Aspaas, 77 F.3d 1128, 1133-34 (9th Cir. 1995).  Because

Plaintiff's claims against Defendants are both based upon violations of federal law

and brought against them in their individual capacity, the question of whether or not

Congress or the Tribe has waived any portion of the Tribe's sovereign immunity is

irrelevant. 
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II. ALLEGATIONS AGAINST DEFENDANTS IN THE
AMENDED COMPLAINT

A. Intentional Interference With Contract
(Count Two)

Count Two of the Amended Complaint states that Plaintiff contracted with the

United States for the exclusive use of grazing on the area known as the Shoshone

Allotment with the right to use all water rights appurtenant to the property.  (Am.

Compl. ¶ 65; Am. Comp. ¶ 72.)   In conjunction with certain other individuals,

Defendants’ prevented Plaintiff from using its grazing permits, and in one instance

caused the overgrazing of the permitted area, which totally prevented Plaintiff from

using it for the season. (Am. Compl. ¶ 75.)  Furthermore, in conjunction with other

individuals, Defendants’ constructed a fence which has prevented Plaintiff from

using certain areas of the Allotment. (Am. Compl. ¶ 76.)  These actions have

interfered with Plaintiff's use and access to water on the property and have caused

Plaintiff to suffer a loss of forage.  (Am. Compl. ¶¶ 77-78.)  As a result, Plaintiff seeks

compensatory damages, postjudgment interest, attorney's fees, and costs from

Defendants.  (Am. Compl. prayer for relief.)

Defendants’ memorandum asserts, incorrectly, that Plaintiff's Intentional

Interference with Contract claim is asserted against Defendants in their "official

capacity[.]"  
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( ["Defendants’ Mem."] 4:1.)  In support of this assertion, Defendants points to the

fact that "the minutes quoted by plaintiff reference their conduct as the 'Band

Council'" (Defendant Tybo’s Mem. 5:24), "the Tribal defendants are lumped together

in a group" (Defendant Tybo’s Mem. 5:25), and that the South Fork Band Council

has "plenary control under the Tribe's Constitution" over grazing permits (Defendant

Tybo’s Mem. 6:9-11).  This however, does not allow them to use the position they

have to single out Plaintiff for harm.

B. Interference With Right To Access Water
(Count Three)

Plaintiff's Count Three alleges that the water used for the grazing of cattle on

the Shoshone Allotment has been historically derived from several locations,

including the following property:

Township 33 North, Range 56 East, M.D.B. & M.

Section 19: The whole thereof
Section 29: NW ¼
Section 31: The whole thereof
Section 33: The whole thereof
Section 35: The whole thereof

(Am. Compl. ¶ 55; Am. Compl. ¶ 81.) 

Count Three further states that Defendants, together with others, have sought

to restrict access by Plaintiff's cattle to the water on these lands, in contravention of

numerous federal agency decisions, agreements, and other binding authorities
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governing Plaintiff's right to access the water as part of Plaintiff's grazing permits.

(Am. Compl. ¶¶ 82, 83.).  Plaintiff seeks damages against Defendants and others

from losses arising from these actions, and a permanent injunction prohibiting

Defendants and others from taking action to prevent the Shoshone Allotment

grazing permit holder from accessing the water.  (Am. Compl. ¶ 8.3.)

C. Conspiracy (Count Six)

Count Six of the Amended Complaint alleges that Defendants’'s above-

described actions, together with those of other named individuals, were willful and

malicious and amounted to a conspiracy to (a) prevent Plaintiff from fulfilling its

duties under the 1999 Notice of Decision, and (b) harm Plaintiff's business.  (Am.

Compl. ¶¶ 94, 95.)  As a result, Plaintiff seeks general and punitive damages,

attorney's fees, and costs against Defendants and others. (Am. Compl. prayer for

relief.)

III. T R IBAL SOVE R E I G N  IM M U N I TY  I S
IRRELEVANT TO PLAINTIFF'S  CLAIMS
AGAINST DEFENDANTS IN THEIR INDIVIDUAL
CAPACITY

In Section V of their memorandum, Defendants reiterate their argument that

Plaintiff's claims against them are barred by Tribal Sovereign Immunity.  As
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previously stated, because Plaintiff's claims are either brought against Defendants’

in their individual capacity or are based upon Defendants’'s acts in violation of

federal law, Tribal Sovereign Immunity and the alleged lack of a waiver thereof are

irrelevant to the claims. See Pistor, 791 F.3d at 1111-12; Aspaas, 77 F.3d at 1133-34.

IV. SOVEREIGN IMMUNITY DOES NOT APPLY TO
PLAINTIFF'S CLAIMS AGAINST DEFENDANTS

A. Sovereign Immunity Does Not Apply To
Plaintiff's Claims Against Defendants, As
They Were Brought Against Them In Their
Personal Capacity

Defendants point to various statements in Plaintiff's Amended Complaint

referencing their activities as a member of the South Fork Band Council, in an effort

to argue that the above claims were brought against them in their "official capacity"

as a member of the council. However, these assorted statements simply provide

context and background information for Plaintiff's claims against Defendants and

are legally insufficient to raise Plaintiff's "individual capacity" claims to the level of

"official capacity" claims.

Pistor contains a helpful discussion of the distinction between "individual

capacity" and "official capacity" suits in the context of claims against Tribal officials: 

As a general matter, individual or personal-capacity suits seek to
impose personal liability upon a government official for wrongful
actions he takes under color of . . . law, and that were taken in the
course of his official duties.  By contrast, official capacity suits
ultimately seek to hold the entity of which the officer is an agent liable,
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rather than the official himself: they generally represent merely another
way of pleading an action against an entity of which an officer is an
agent.

791 F.3d at 1112 (citations omitted) (internal quotation marks omitted).  

Plaintiff's complaint seeks purely to impose personal liability on Defendants

for their wrongful actions, whether taken in the course of their "official duties" or

not.  Plaintiff does not seek damages or injunctive relief against the Tribal Council,

either directly or under an agency theory.  As such, Plaintiff's claims against

Defendants’ are solely "individual capacity" claims.

Although an officer sued in his official capacity is "entitled to forms of

sovereign immunity that the entity, qua entity, may possess," an officer sued in his

individual capacity "cannot claim sovereign immunity from suit, so long as the relief

is sought not from the government treasury but from the officer personally."  Id.

(emphasis in original) (internal quotation marks omitted).  Thus, "[a]lthough tribal

sovereign immunity extends to tribal officials when acting in their official capacity

and within the scope of their authority, . . . tribal defendants sued in their individual

capacities for money damages are not entitled to sovereign immunity, even though

they are sued for actions taken in the course of their official duties."  Id. (emphasis

in original) (internal quotation marks omitted). 

The general bar against official-capacity claims . . . does not mean that
tribal officials are immunized from individual-capacity suits arising out
of actions they took in their official capacities. . . . Rather, it means that
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tribal officials are immunized from suits brought against them because
of their official capacities—that is, because the powers they possess in
those capacities enable them to grant the plaintiffs relief on behalf of
the tribe.

Id. (emphasis in original).

Because Plaintiff's claims against Defendants’ are brought solely in their

individual capacity, Defendants is not entitled to assert Tribal Sovereign Immunity

as a basis to defeat this Court's jurisdiction.

B. Additionally, As Plaintiff's Claim Against
Defendants For Interference With Right To
Access Water Requests Injunctive Relief,
And Is Based Upon Defendants’'s Acts In
Violation Of Federal Law,  Sovereign
Immunity Does Not Apply

Assuming, arguendo, that Plaintiff's claims against Defendants are construed

as claims against them in their official capacity as an officer of the South Fork Band

Council, they are nonetheless claims for actions taken in violation of federal law, and

therefore outside the scope of their authority.  Defendants’ actions, as alleged in all

three counts against them in the complaint, violated the January 25, 1999 Notice of

Final Decision issued by Clinton R. Oke, Assistant Field Manager of the Bureau of

Land Management, and the June 4, 1962 Memorandum of Understanding between

the Te-Moak Bands of the Western Shoshone Indians and the Bureau of Land

Management, Elko District.  Moreover, they violated Plaintiff's rights under multiple
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grazing permits purchased from and issued by the Bureau of Land Management. 

Plaintiff's claim against Defendants for Interference with Right to Access Water

(Count Three) seeks injunctive relief as a result of these violations.

"Tribal sovereign immunity… does not bar a suit for prospective relief against

tribal officers allegedly acting in violation of federal law." Aspaas, 77 F.3d at 1133-34. 

Plaintiff cites a footnote in a case from the Federal District of Connecticut for the

proposition that, to defeat sovereign immunity under Aspaas, Plaintiff must show

that injunctive relief applies substantively to the tribe and that Plaintiff has a private

right of action to enforce the rule.  Bassett v. Mashantucket Pequot Museum & Res.

Ctr., 221 F. Supp. 2d 271, 279 (D. Conn. 2002).  While Plaintiff has found no such

formulation in any case law binding on this Court, Plaintiff believes that both

conditions are satisfied to the extent that they apply to Count Three of the Amended

Complaint.

Because Plaintiff's claim for Interference with Right to Access Water seeks

injunctive relief against Defendants’ violations of federal law, Defendants are not

entitled to assert Tribal Sovereign Immunity as a basis to defeat this Court's

jurisdiction over the claim.

C. The Relief Requested By Plaintiff Against
Defendants Does Not Require "Affirmative
Action" By The Tribe Or The Disposition Of
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Property Belonging To The Tribe, And
Therefore The Larson Rule Does Not Render
Sovereign Immunity Applicable

In Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682 (1949), the

Supreme Court held that even if a suit is brought against an officer acting

unconstitutionally or beyond his statutory powers, the doctrine of sovereign

immunity may bar the suit, "if the relief requested cannot be granted by merely

ordering the cessation of the conduct complained of but will require affirmative

action by the sovereign or the disposition of unquestionably sovereign property."  Id.

at 691.

All the cases cited in Defendants somewhat convoluted argument that the

Tribe is the "real party in interest" to this suit contain some variation of this rule, and

presumably it is this rule under which Defendants seeks to claim Sovereign

Immunity.  See Land v. Dollar, 330 U.S. 731, 738 (1947) (suit is against the sovereign

if the essential nature and effect of the proceeding is such that "the judgment sought

would expend itself on the public treasury or domain, or interfere with the public

administration"); Shermoen v. United States, 982 F.2d 1312 (9th Cir.  1992) (citing

the Larson rule); Ford Motor Co. v. Ind. Dep't of Treasury, 323 U.S. 459, 464 (1945)

("When the action is in essence one for the recovery of money from the state, the

state is the real, substantial party in interest and is entitled to invoke its sovereign

immunity from suit even though individual officials are nominal defendants."),
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overruled on other grounds by Lapides v. Univ. Sys. of Ga. Bd. of Regents, 535 U.S.

613 (2002).

The damages sought by Plaintiff in its claims against Defendants consist solely

of monetary relief against Defendants themselves and do not in any way implicate

the Tribe's "treasury or domain" or other "sovereign property."  The injunctive relief

requested against Defendants can be granted "by merely ordering the cessation of

the conduct complained of" and will not require any further "affirmative action" by

the Tribal Council.  As such, Larson is inapplicable and the Tribal Council is in no

way the "real party in interest" to Plaintiff's claims against Defendants.

The additional cases cited in Section V of Defendants’ memorandum, Hardin

v. White Mountain Apache Tribe, 779 F.2d 476, 479-80 (9th Cir. 1985), and

Imperial Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269, 1271 (9th Cir.

1991), stand merely for the uncontroversial proposition that tribal immunity extends

to individual tribal officials acting in their representative capacity and within the

scope of their authority.  As previously discussed, this principle is irrelevant to the

claims against Defendants, which are brought against them in their personal capacity

and/or for acts in violation of federal law.  In both Hardin and Imperial Granite, the

sole acts alleged against the individual defendants were votes taken during tribal

council meetings.  They are readily distinguishable from the instant case, in which

Defendants’ is accused of actively participating in illegal acts to interfere with
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Plaintiff's grazing permits and water rights.  Therefore, Defendants are not entitled

to sovereign immunity under the principles of either Hardin or Imperial Granite.

CONCLUSION

Plaintiff respectfully requests that this Court deny Defendants’ Motion to

Dismiss Plaintiff's Amended Complaint, as Plaintiff has stated viable claims for relief

in all three relevant counts of the Amended Complaint, Defendants are not entitled

to sovereign immunity, and therefore this Court has jurisdiction over the claims.

DATED this 8  day of February 2016.th

Respectfully submitted, 

DAVID D. LOREMAN, CHTD.
445 Fifth Street, Suite 210
Elko, Nevada  89801
(775) 738-6606

/s/David D. Loreman
David D. Loreman
Nevada Bar No. 3867
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing MEMORANDUM OF POINTS

AND AUTHORITIES IN OPPOSITION TO ALICE Defendants’'S MOTION TO

DISMISS PLAINTIFF'S FIRST AMENDED COMPLAINT was made through the

Court's electronic filing and notice system (CM/ECF) or, as appropriate, by first-class

mail from Elko, Nevada, addressed to the following on January 8, 2016:

Charles R. Zeh, Esquire
575 Forest Street, Suite 200
Reno, Nevada  89509

Greg Addington
Assistant United States Attorney
100 West Liberty Street, Suite 600
Reno, Nevada  89501

           /s/ Kathy S. Hassett                         
An employee of David D. Loreman, Chtd.
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EXHIBIT “2" 
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