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LOREMAN, CHTD., and hereby submits the following Memorandum of Points and

Authorities in Opposition to Federal Defendants' Motion to Dismiss Claims Alleged in

Amended Complaint (#32).

INTRODUCTION

The Federal Defendants  have filed a Motion to Dismiss Plaintiff's claims for breach1

of contract as against the Institutional Federal Defendants (Count One); intentional

interference with contract as against BLM, BIA, and the Individual Federal Defendants

(Count Two); deprivation of procedural and substantive due process as against BLM and

BIA (Counts Four and Five); and conspiracy as against all Institutional and Individual

Federal Defendants (Count Six).  

The Motion is based entirely upon mischaracterizations of Plaintiff's Complaint and

misapprehension of the issues before this Court.  In their memorandum, the Federal

Defendants mischaracterize the dollar amount of damages requested by Plaintiff in its

breach-of-contract claim and incorrectly state the legal standard for a prima facie claim of

In keeping with usage elsewhere in these proceedings, "Federal Defendants" is used1

herein to refer to Defendants United States of America ("United States"); United States
Department of Interior—Bureau of Land Management ("BLM") and Bureau of Indian Affairs
("BIA"); Brad Sones ("Sones"); Joseph McDade ("McDade"); Rich Adams ("Adams"); Dave
Smith ("Smith"); Amy Leuders ("Leuders"); and Brian Bowker ("Bowker").  The United
States, BLM, and BIA are referenced herein as the "Institutional Federal Defendants." 
Sones, McDade, Adams, Smith, Leuders, and Bowker are referenced herein as the
"Individual Federal Defendants."
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deprivation of procedural due process.  Furthermore, they mischaracterize Plaintiff's

substantive due process claim as a "takings" claim, and misstate the jurisdictional basis for

Plaintiff's tort claims against the Individual Federal Defendants.  Finally, they attempt to

assert an immunity defense on behalf of the Individual Federal Defendants without having

followed the proper statutory procedures to raise any such defense and despite the fact that

the question of immunity is not properly before this Court on a motion to dismiss under Rule

12(b)(1) or 12(b)(6) of the Federal Rules of Civil Procedure.  In short, the Federal

Defendants' argument consists almost entirely of confusing factual and legal misstatements.

As set forth more fully below, despite the Federal Defendants' attempts to obfuscate

the issues, the relevant facts and law involved in this case are clear and straightforward. 

Once the correct legal standards are applied to the facts actually alleged in Plaintiff's

Amended Complaint, it becomes apparent that Plaintiff has stated viable claims against all

Federal Defendants, that this Court has proper jurisdiction over those claims, and that the

claims cannot be dismissed under either Rule 12(b)(1) or (b)(6).

STANDARDS OF DECISION UNDER RULE 12(b)(1) AND 12(b)(6)

A. Standard Of Decision Under Rule 12(b)(1)

A motion to dismiss pursuant to Rule 12(b)(1) may be brought as a factual challenge

or as a facial challenge.  Thornhill Publ'g Co. v. Gen. Tel. & Elec. Corp., 594 F.2d 730, 733

(9th Cir. 1979).  Here, the Federal Defendants have brought a facial challenge to the Court's
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subject-matter jurisdiction, asserting that Plaintiff's intentional interference with contract,

conspiracy, breach-of-contract, and substantive due process claims (Counts Two, Six, One,

and Five, respectively), are facially insufficient to invoke this Court's jurisdiction.  See Safe

Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004).  Specifically, the Federal

Defendants allege that the Court lacks jurisdiction over Plaintiff's tort claims against all

Defendants pursuant to various provisions of the Federal Tort Claims Act ("FTCA") and 28

U.S.C. § 1983 and that the Court of Federal Claims, rather than this Court, has exclusive

jurisdiction over Plaintiff's breach-of-contract and substantive due process claims against the

Institutional Federal Defendants under the Tucker Act, 28 U.S.C. §§ 1491(a)(1) and

1346(a)(2).  

Dismissal for lack of subject-matter jurisdiction is proper if the complaint, considered

in its entirety, fails to allege facts that are sufficient to establish subject-matter jurisdiction.

Righthaven LLC v. Newman, 838 F. Supp. 2d 1071, 1074 (D. Nev. 2011) (citing In re

Dynamic Random Access Memory (DRAM) Antitrust Litig., 546 F.3d 981, 984-85 (9th Cir.

2008)).  If the movant's challenge is a facial one, then the "court must consider the

allegations of the complaint to be true and construe them in the light most favorable to the

plaintiff."  Nevada ex rel. Colo. River Comm'n v. Pioneer Cos., 245 F. Supp. 2d 1120, 1124

(D. Nev. 2003) (citing Love v. United States, 915 F.2d 1242, 1245 (9th Cir. 1989)).  Where

defendants make a facial rather than a factual attack on subject-matter jurisdiction, a plaintiff
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is not required to provide evidence outside the pleadings in response to a motion to dismiss. 

Wolfe v. Strankman, 392 F.3d 358, 362 (9th Cir. 2004).

B. Standard Of Decision Under Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedure 12(b)(6), the Federal Defendants have

challenged the sufficiency of Plaintiff's procedural and substantive due process claims

against BLM and BIA (Counts Four and Five, respectively).

"To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to 'state a claim to relief that is plausible on its face.'"  Ashcroft v. Iqbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  "A

claim has facial plausibility when the plaintiff pleads factual content that allows the court to

draw the reasonable inference that the defendant is liable for the misconduct alleged."  Id. 

In considering a Rule 12(b)(6) motion to dismiss, "all well-pleaded allegations of material

fact are taken as true and construed in a light most favorable to the non-moving party." 

Wyler Summit P'ship v. Turner Broad. Sys., 135 F.3d 658, 661 (9th Cir. 1998).  There is a

strong presumption against dismissing an action for failure to state a claim.  See Gilligan v.

Jamco Dev. Corp., 108 F.3d 246, 249 (9th Cir. 1997).  "The issue is not whether a plaintiff

will ultimately prevail but whether [he] is entitled to offer evidence in support of the claims."

Id. (quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by

Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982)).
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The liberal rules of notice pleading set forth in the Federal Rules of Civil Procedure

do not require a plaintiff to set out in detail the facts supporting his claim.  See Fed. R. Civ.

P. 8; Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512-13 (2002).  All the rules require is "a

short and plain statement" that adequately "give[s] the defendant fair notice of what the

plaintiff's claim is and the grounds upon which it rests."  Swierkiewicz, 534 U.S. at 512-13

(quoting Conley v. Gibson, 355 U.S. 41, 47 (2007)).  Therefore, a plaintiff merely must plead

sufficiently to "establish a basis for judgment against the defendant."  Yamaguchi v. U.S.

Dep't of Air Force, 109 F.3d 1475, 1481 (9th Cir. 1997).  Further, a claim is sufficient if it

shows that the plaintiff is entitled to any relief which the court can grant, even if the

complaint asserts the wrong legal theory or asks for improper relief.  See United States v.

Howell, 318 F.2d 162, 166 (9th Cir. 1963).
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ARGUMENT

I. PLAINTIFFS' CLAIMS ALLEGED AGAINST THE
UNITED STATES, THE BLM, AND THE BIA ARE
VIABLE AND SHOULD NOT BE DISMISSED
PURSUANT TO EITHER RULE 12(b)(1) OR 12(b)(6)

A. Plaintiff Concedes That The Court Lacks Jurisdiction Over
Plaintiff's  Claims For Relief Against The Institutional
Federal Defendants For Intentional Interference With The
SFLP Contract (Count Two) And Conspiracy (Count Six)

Plaintiff will file a notice of voluntary dismissal of these claims pursuant to Federal

Rule of Civil Procedure 41(a)(1)(A).

B. This Court Has Jurisdiction Over Plaintiff's Breach-Of-
Contract Claim (Count One) Against The Institutional
Federal Defendants Pursuant To The Little Tucker Act

The Federal Defendants assert that Plaintiff's breach-of-contract claim must be

dismissed for want of jurisdiction in this Court, as they claim that the Little Tucker Act

provides for jurisdiction in the Court of Federal Claims, not in the district court.  However,

as noted in the Federal Defendants' brief, the Little Tucker Act grants jurisdiction to the

district courts for contract claims not exceeding $10,000.  28 U.S.C. § 1346(a)(2).

The fact that Plaintiff's original Complaint requested damages in excess of $75,000

does not deprive this Court of jurisdiction under the Little Tucker Act.  No request for

monetary relief in any specific amount is made in the Amended Complaint.  Moreover, "[t]he

amount of a claim under the Little Tucker Act, for jurisdictional purposes, is based on the
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actual recovery sought by a plaintiff pursuant to that claim and is not based on the potential

worth of the claim."  Smith v. Orr, 855 F.2d 1544, 1553 (Fed. Cir. 1988).  A plaintiff may

pursue a claim potentially worth more than $10,000 in district court if the plaintiff waives

his right to recover the amount exceeding the statutory cap.  Id.  The waiver need not be

explicitly stated in the Complaint.  See Oliver v. U.S. Dep't of Army, Civ. No. 14-

04114(FLW/DEA), 2015 WL 4561157, at *8 (D.N.J. July 28, 2015).  Where the Little

Tucker Act is a "relevant principle" for the claim that a plaintiff is pursuing in his complaint,

the court may liberally construe the plaintiff's claim as brought under the Little Tucker Act

and infer the existence of a waiver of the plaintiff's right to recover damages in excess of

$10,000 as necessary to retain jurisdiction.  Id.

As Plaintiff consents to waive its right to recover damages for the breach-of-contract

claim against the Institutional Federal Defendants in excess of $10,000, this Court should

find that it has jurisdiction over the claim under the Little Tucker Act, and deny the Federal

Defendants' Motion to Dismiss.

C. Plaintiff Has Stated Plausible Claims For Relief Against
BLM And BIA For Deprivation Of Procedural Due Process
(Count Four)

To successfully allege a procedural due process claim under the Fifth Amendment,

a plaintiff must provide sufficient facts establishing the plausible existence of two elements:

"(1) a deprivation of a constitutionally protected liberty or property interest, and (2) a denial

8
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of adequate procedural protections."  Wilson v. Holder, 7 F. Supp. 3d 1104, 1123 (D. Nev.

2014) (citing Brewster v. Lynwood Unified Sch. Dist. Bd. of Educ., 149 F.3d 971, 982 (9th

Cir. 1998)).

Plaintiff has properly pleaded both elements of a claim for denial of Fifth Amendment

procedural due process.  Specifically, Plaintiff's Count Four alleges that "Defendants, BLM

and BIA have interfered with the lawful use of SFLP's properly purchased permits to graze

cattle in the Shoshone Allotment without procedural due process under the United States

Constitution" (Am. Compl. ¶ 85), by, inter alia, allowing members of TLA to displace

Plaintiff's cattle (Am. Compl. ¶ 86), and allowing excessive grazing of the Allotment without

permits, depriving Plaintiff of the full value of its paid permit (Am. Compl. ¶¶ 85-87).

The use of a properly purchased permit to graze cattle is a "constitutionally protected

property interest," for purposes of a due process claim.  See United States v. Estate of Hage,

No. 2:07-CV-01154-RCJ, 2013 WL 2295696, at *41 (D. Nev. May 24, 2013) ("There is a

property interest in a grazing permit for the purpose of the Due Process Clause, both

procedural and substantive.  That is, certain procedural safeguards may be required before

denying, altering, suspending, or terminating a permit, and certain adverse actions affecting

permits are not permitted regardless of the procedural safeguards.").  The Ninth Circuit Court

of Appeals has confirmed that there is a property interest in a grazing permit sufficient to

invoke the procedural due process protections of Matthews v. Eldridge, 424 U.S. 319 (1976),
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although it has declined to delineate the "exact nature of that property interest."  See

Buckingham v. Sec'y of U.S. Dep't of Agric., 603 F.3d 1073, 1081-82 (9th Cir. 2010).

Contrary to the assertions made in the Federal Defendants' brief, there is no binding

case law requiring a plaintiff to specifically allege in detail "what process was

constitutionally inadequate" in order to state a claim for deprivation of procedural due

process.  Neither of the cases cited by the Federal Defendants for this proposition actually

contains such a requirement; indeed, they do not discuss pleading requirements at all.  See

Ky. Dep't of Corr. v. Thompson, 490 U.S. 454, 460 (1989) ("We examine procedural due

process questions in two steps: the first asks whether there exists a liberty or property interest

which has been interfered with by the State; the second examines whether the procedures

attendant upon that deprivation were constitutionally sufficient." (citations omitted)); 

Zinermon v. Burch, 494 U.S. 113, 126 (1990) ("[T]o determine whether a constitutional

violation has occurred, it is necessary to ask what process the State provided, and whether

it was constitutionally adequate.").  Rather, the plaintiff is required only to allege that he was

denied adequate procedural protections.  Wilson, 7 F. Supp. 3d at 1123.  Where, as here, the

complaint alleges that no "procedural protections" whatsoever were provided, there is simply

no need for Plaintiff to go into further detail.

Inquiry into the exact nature of the "process" that would have been adequate, had it

been provided, is left to the court.  See Buckingham, 603 F.3d at 1081 (citing Morrissey v.

Brewer, 408 U.S. 471, 481 (1972) (when a party shows a liberty or property interest in the
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benefit for which protection is sought, the court determines what process was due and

whether the party was actually afforded such process)).

Because Plaintiff's allegations are sufficient to state a claim to relief for deprivation

of Fifth Amendment procedural due process that is "plausible on its face," Iqbal, 556 U.S.

at 678, dismissal of Plaintiff's claim against the Institutional Federal Defendants is

inappropriate.

D. Plaintiff Has Stated A Plausible Claim For Relief Against
BLM And BIA For Violation Of Fifth Amendment
Substantive Due Process (Count Five), And This Court Has
Jurisdiction Over The Claim

The Federal Defendants have mischaracterized Plaintiff's Count Five, titled

"Substantive Due Process," as a "takings" claim.  While Plaintiff's substantive due process

claim does state that the actions of BLM and BIA "amounted to a taking . . . without just

compensation" (Am. Compl. ¶ 90), the claim does not and is not intended to state a claim

under the Takings Clause of the Fifth Amendment.  However, Plaintiff's Count Five does

state a claim for violation of substantive due process under the Due Process Clause of the

Fifth Amendment.

The Supreme Court has "emphasized time and again that '[t]he touchstone of due

process is protection of the individual against arbitrary action of government.'"  County of

Sacramento v. Lewis, 523 U.S. 833, 845-46 (1998) (quoting Wolff v. McDonnell, 418 U.S.
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539, 558 (1974)).  In a case challenging executive action on substantive due process grounds,

"the threshold question is whether the behavior of the government officer is so egregious, so

outrageous, that it may fairly be said to shock the contemporary conscience."  Lewis, 523

U.S. at 847 n.8.  Conduct by an executive officer can be said to "shock the contemporary

conscience" when it is deliberately inflicted for the purpose of causing injury without any

justifiable governmental interest.  Id. at 849.

In Hage, 2013 WL 2295696, this Court held that certain executive actions depriving

an individual of his property rights under a grazing permit constitute deprivation of

substantive due process. 

Although there is no property interest in a grazing permit for the purpose of the
Takings Clause, there is a property interest in a grazing permit for the purpose
of the Due Process Clause, both procedural and substantive. That is . . . certain
adverse actions affecting permits are not permitted regardless of the procedural
safeguards.

Id. at *41 (emphasis added).

The court went on to state:

The Government has abused its discretion in the present case through
a series of actions designed to strip the Estate of its grazing permits, and
ultimately to strip Defendants of their ability to use their water rights, for
reasons unrelated to the appropriate use of the range or ensuring that historical
grazing use is respected.

Id.  "Substantive due process protects individuals from arbitrary deprivation of their liberty

by government," Brittain v. Hansen, 451 F.3d 982, 991 (9th Cir. 2006) (citing Lewis, 523

U.S. at 845-49), although "only the most egregious official conduct can be said to be
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arbitrary in a constitutional sense," Lewis, 523 U.S. at 846.  Regardless of whether the

grazing permits in this case were only "privileges," and not rights, the Government cannot

withdraw them or refuse to renew them vindictively or for reasons totally unrelated to the

merits of the application as governed by published laws and regulations, lest the Government

abuse its executive power in a way that shocks the conscience.  See id.

In the instant case, similar to Hage, Plaintiff has alleged that BLM and BIA have

abused their discretion through a series of actions designed to strip Plaintiff of its ability to

use its grazing permits and water rights, for reasons unrelated to the appropriate use of the

range or ensuring that historical grazing use is respected.  To wit, Plaintiff has alleged the

following acts intended to interfere with Plaintiff's rights under its grazing permits, including

the right to use and maintain the Te-Moak Well and graze its cattle on the Shoshone

Allotment, in furtherance of an unlawful conspiracy with members of the South Fork Band

Council:

• that BIA wrongfully removed Plaintiff's pumps at the Te-Moak Well (Am.

Compl. ¶¶ 21-22; Am. Compl. ¶ 66); 

• that BIA police have interfered with Plaintiff's attempts to maintain and use the

Te-Moak Well (Am. Compl. ¶ 22; Am. Compl. ¶ 66); 

• that BIA announced that it would likely "lead and initiate a federal trespass

action on all cattle within the Shoshone Allotment" during the summer of 2012

(Am. Compl.¶ 23);
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•  that BLM and BIA participated in the improper and illegal fencing of 

property within the Allotment (Am. Compl. ¶ 52; Am. Compl. ¶ 66); and

• that BLM illegally permitted the allotment to be used by Defendant McDade,

contributing to overgrazing (Am. Compl. ¶ 49; Am. Compl. ¶ 66; Am. Compl.

¶ 87).

All of the above allegations are incorporated by reference into Plaintiff's substantive

due process claim.  (Am. Compl. ¶ 89.)  These actions constitute an abuse of executive power

in a way that "shocks the conscience," as that phrase was interpreted in Hage, 2013 WL

2295696, at *41, because they interfered with Plaintiff's grazing permits vindictively and for

reasons totally unrelated to historical custom and usage and the need to preserve the range

for future use.  Therefore, Plaintiff has stated a claim for deprivation of substantive due

process, and Defendants' motion to dismiss for failure to state a claim must be denied.  

Moreover, the Federal Defendants' assertion that this Court lacks jurisdiction over

Plaintiff's substantive due process claim is incorrect.  This Court has jurisdiction over the

claim pursuant to 28 U.S.C. § 1331, which provides that "[t]he district courts shall have

original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the

United States."  28 U.S.C. § 1331.

As Plaintiff has stated a plausible claim against BLM and BIA for deprivation of

substantive due process under the Fifth Amendment, and this Court has jurisdiction over the
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claim pursuant to 28 U.S.C. § 1331, dismissal of the claim under either Rule 12(b)(6) or

12(b)(1) is inappropriate.

II. PLAINTIFF'S CLAIMS ALLEGED AGAINST THE
INDIVIDUAL FEDERAL DEFENDANTS ARE VIABLE

A. This Court Has Jurisdiction Over Plaintiff's Claims For
Relief Against The Individual Federal Defendants For
Intentional Interference With The SFLP Contract (Count
Two) And Conspiracy (Count Six)

This Court has supplemental jurisdiction over Plaintiff's claims against the Individual

Federal Defendants pursuant to 28 U.S.C.  § 1367, as they form part of the same "case or

controversy" as Plaintiff's claims against the breach-of-contract and due process claims

against the Institutional Federal Defendants, over which this Court has original jurisdiction

pursuant to 28 U.S.C. §§ 1331 and 1346.  Therefore, the Federal Defendants' argument that

42 U.S.C. § 1983 does not grant this Court jurisdiction over Plaintiff's claims against the

Individual Federal Defendants is irrelevant.
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B. The Individual Federal Defendants' Alleged Immunity
Under The FTCA Is Not A Valid Basis For Dismissal On A
12(b)(6) Or 12(b)(1) Motion

The Federal Defendants argue that Plaintiff's claims against the Individual Federal

Defendants should be dismissed on the basis of those defendants' alleged immunity under the

FTCA.  However, Defendants have not followed the appropriate procedure to invoke such

alleged immunity—the question of whether or not the immunity in fact applies is not before

the court—and therefore it is an inappropriate basis for dismissal of Plaintiff's claims on a

12(b)(1) or 12(b)(6) motion.

As explained in Green v. Hall, 8 F.3d 695 (9th Cir. 1993), "[t]he Federal Employees

Liability Reform and Tort Compensation Act ('FELRTCA') immunizes United States

employees from liability for their 'negligent or wrongful act[s] or omission[s] . . . while

acting within the scope of [their] office or employment.'"  Id. at 698 (quoting 28 U.S.C. §

2679(b)(1)).  Immunity under FELRTCA is implemented by a procedure under which a

defendant in a civil action who contends that she was an employee of the Government acting

within the scope of her employment at the time of the claimed act or omission, delivers the

pleadings and process to her superior.  28 U.S.C. § 2679(c); see also Arthur v. United States

ex rel. Veterans Admin., 45 F.3d 292, 295 (9th Cir. 1995).  The Attorney General may then

certify that the employee was within the scope of her employment at the time of the incident. 

28 U.S.C. § 2679(d)(1), (2); Arthur, 45 F.3d at 295.  If the Attorney General refuses to certify

scope of office or employment, the employee may request the district court to "find and
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certify that the employee was acting within the scope of his office or employment."  28

U.S.C. § 2679(d)(3); Arthur, 45 F.3d at 295.  Once certification is given in a civil action,

FELRTCA requires the substitution of the United States as the defendant, and, if the action

was originally filed in state court, the removal of the action to federal court.  Id.  Under the

terms of FELRTCA, the substitution of the United States leaves the plaintiff with a single

avenue of recovery, the FTCA.  Green, 8 F.3d at 698 (citing 28 U.S.C. §§ 1346, 2671,

2679(d)(4)).

In the instant case, the Individual Federal Defendants have neither obtained

certification from the Attorney General that they were acting within the scope of their

employment nor, failing that, requested such a certification by this Court.  As either a Rule

12(b)(6) or a facial 12(b)(1) challenge requires this Court to consider the allegations of the

complaint to be true and construe them in the light most favorable to the plaintiff, dismissal

of Plaintiff's claims on the basis of some unproven theoretical immunity is inappropriate. See

Pioneer Cos., 245 F. Supp. 2d at 1124; Wyler Summit P'ship, 135 F.3d at 661.
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CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Court deny the Federal

Defendants' Motion to Dismiss all claims for relief against them in the Amended Complaint.

Respectfully submitted, 

DAVID D. LOREMAN, CHTD.
445 Fifth Street, Suite 210
Elko, Nevada  89801
(775) 738-6606

/s/David D. Loreman
David D. Loreman
Nevada Bar No. 3867
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing MEMORANDUM OF POINTS AND

AUTHORITIES IN OPPOSITION TO FEDERAL DEFENDANTS' MOTION TO DISMISS

CLAIMS ALLEGED IN AMENDED COMPLAINT (#32) was made through the Court's

electronic filing and notice system (CM/ECF) or, as appropriate, by first-class mail from

Elko, Nevada, addressed to the following on November 9, 2015:

Charles R. Zeh, Esquire
575 Forest Street, Suite 200
Reno, Nevada  89509

Greg Addington
Assistant United States Attorney
100 West Liberty Street, Suite 600
Reno, Nevada  89501

          /s/Kathy S. Hassett                            
An employee of David D. Loreman, Chtd. 
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