
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 
 
WESTERN ENERGY ALLIANCE   ) 
       ) 

Plaintiff,     ) 
      ) 

  v.     ) Case No. 16-cv-00050-DLH-CSM 
       ) 
UNITED STATES DEPARTMENT OF THE ) 
INTERIOR, et al.     ) 

) 
Defendants.     ) 

 
FEDERAL DEFENDANTS' RESPONSE TO PLAINTIFF'S EMERGENCY MOTION TO 

STAY 

 Federal Defendants United States Department of the Interior, Sally Jewell, Secretary of 

the Interior, and Michael S. Black, Director for the Bureau of Indian Affairs, hereby respond to 

the Plaintiff’s Emergency Motion to Stay, filed April 14, 2016 (Doc. No. 31) (“Emergency 

Motion”). Plaintiff asserts that Defendants are to blame for this “emergency” filing, but 

Defendants are not responsible for the timing or the forum of this action. Despite being on notice 

of the Final Rule (Rights of Way on Indian Land, 80 Fed. Reg. 72,492 (Nov. 19, 2015)) since its 

issuance, and that the Bureau of Indian Affairs had delayed the effective date for a total of 120 

days, Plaintiff nevertheless chose to wait and seek emergency relief a mere ten days before the 

Final Rule was to go into effect on March 21, 2016. Plaintiff’s facial challenge to the Final Rule 

could have been filed any time after November 19, 2015 while the effective date was stayed, but 

instead Plaintiff chose to create the “emergency” now before this Court.  

Now Plaintiff, after its motion for preliminary injunction has been fully briefed and 

argued, comes again to this Court. But the relief it now seeks requires exactly the same showing 

as for preliminary injunctive relief, Baggett Transp. Co. v. Hughes Transp., Inc., 393 F.2d 710 

(8th Cir. 1968), and should be denied for the same reasons. 
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 As Defendants have previously explained, the subject matter of Plaintiff’s Complaint is 

not justiciable under Article III of the United States Constitution. Nor can Plaintiff satisfy any, 

much less all, of “the conditions which must be met before a stay may be granted of an 

administrative agency order,” Baggett, 393 F.2d at 716-17, namely:  

(1) Has the petitioner made a strong showing that it is likely to prevail on the merits of its 
appeal? * * * (2) Has the petitioner shown that without such relief, it will be irreparably 
injured? * * * (3) Would the issuance of a stay substantially harm other parties interested 
in the proceedings? * * * (4) Where lies the public interest?  

 
Id. As demonstrated in Defendant’s Opposition to Motion for Preliminary Injunction (Doc. No. 

21), that high standard has not been met here. See Doc. No. 21 at pp. 15-27 (no threat of 

irreparable harm); pp. 27-46 (not likely to succeed on the merits); pp. 46-48 (balance of 

hardships and the public interest weigh against injunction). 

The Administrative Procedure Act section upon which Plaintiff relies requires, in 

language omitted by Plaintiff, that a court may stay the effective date of an administrative rule 

only upon making a finding that an order is necessary to prevent irreparable injury. 5 U.S.C. § 

705 (“[T]o the extent necessary to prevent irreparable injury, the reviewing court . . . may issue 

all necessary and appropriate process to postpone the effective date of an agency action or to 

preserve status or rights pending conclusion of the review proceedings.” (Emphasis added.)) See 

also Scripps-Howard Radio v. F.C.C., 316 U.S. 4, 9 (1942) (“[I]t is reasonable that an appellate 

court should be able to prevent irreparable injury to the parties or to the public resulting from the 

premature enforcement of determination which may later be found to have been wrong.” 

(Emphasis added.)). Section 705 does not, however, relieve Plaintiff from establishing the other 

elements of injunctive relief. Baggett, 393 F.2d at 717. Indeed, courts have consistently 

recognized that a stay is an “extraordinary remedy,” Cuomo v. U.S. Nuclear Regulatory Comm’n, 

772 F.2d 972, 978 (D.C. Cir. 1985), that amounts to “an ‘intrusion into the ordinary processes of 
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administration and judicial review.’” Nken v. Holder, 556 U.S. 418, 427 (2009) (quoting Va. 

Petrol. Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958)). Just as 

Plaintiff cannot satisfy the exacting requirements for obtaining a preliminary injunction, it cannot 

prevail here. Accordingly, Plaintiff’s Emergency Motion does no more than multiply the 

pleadings before the Court, and does nothing whatsoever to ease the burden that this case places 

on the Court’s docket. 

 

Dated: April 15, 2016. 
Respectfully submitted, 
 
 
 
 s/ Bradley S. Bridgewater  
BRADLEY S. BRIDGEWATER (Pro hac vice) 
U.S. Department of Justice 
South Terrace, Suite 370 
999 18th Street 
Denver, CO 80202 
Telephone:  303-844-1359 
Facsimile:  303-844-1350 
Email: Bradley.S.Bridgewater@usdoj.gov 
 
REBECCA M. ROSS (Pro hac vice) 
Indian Resources Section 
Environment & Natural Resources Division 
United States Department of Justice   
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
TEL: (202) 616-3148 
FAX:  (202) 305-0275 
Email: rebecca.ross@usdoj.gov 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

 
 I hereby certify that on April 15, 2016, I filed the foregoing Federal Defendants' 

Response To Plaintiff's Emergency Motion To Stay electronically with the Clerk of Court 

through ECF, which caused ECF Participants to be served by electronic means, as more fully 

reflected on the Notice of Electronic Filing. 

 
      _______/s/_________  
      Bradley S. Bridgewater 
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