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COME NOW Will Enos, Antoinette Jorgenson and their minor children, 

("Enos"), Cody Armajo, ("Armajo"), Mathew Blase Thunder ("Thunder"), and 

Garrett Goggles, ("Goggles"), sometimes referred to as "Applicants", and 

herewith respectfully submit this Memorandum in support of their Motion to 

Intervene as Plaintiffs. The Applicants are entitled to intervene as of right 

pursuant to Rule 24(a)(2) of the Federal Rules of Civil Procedure 

("F.R.Civ.P."). In the alternative, intervention should be allowed permissively 

pursuant to F.R.Civ.P. 24(b)(1 )(B). 

BACKGROUND 

The underlying facts are summarized in Applicants' proposed Complaint 

in Intervention ("Proposed Complaint"), a copy is attached, marked Exhibit "A". 

As set forth in the Proposed Complaint, Applicants Enos and Armajo each filed 

civil suits in the Shoshone and Arapaho Tribal Court ("Tribal Court"). Copies 

are attached marked Exhibit "B" and "C", respectively. Applicant Thunder will 

soon file his Complaint, a copy is attached, marked Exhibit "D". Applicant 

Goggles will commence his action in the Tribal Court in the near future. 

Applicants Enos and their children are enrolled members of the Eastern 

Shoshone Tribe. The remaining Applicants are enrolled members of the 

Northern Arapaho Tribe. 
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The pending civil actions filed by Enos and Armajo both involve claims 

against non-member corporations doing business within the exterior 

boundaries of the Wind River Reservation. ("Reservation"). See, Exhibits "B" 

and "C". The Thunder case involves a claim arising on the Reservation 

against another enrolled member the Northern Arapaho Tribe. See, Exhibit 

"D". The Goggles case involves a claim which will be made against a solid 

waste facility owned and operated by the Northern Arapaho Tribe ("NAT"). 

The Applicants recognize and support the fundamental sovereign right of 

the Eastern Shoshone Tribe ("EST") and NAT to establish Tribal Courts for the 

resolution of civil disputes between Tribes and their members, Native people 

who are not members of either the EST or NAT, and between people who 

enter into consensual relationships with Tribes or their members and/or who 

conduct business within the Wind River Reservation. 1 However, Applicants 

1 The Shoshone and Arapaho Law and Order Code ("S&A LOC") states that the Tribal 
Court must: provide all individuals living within the Wind River Indian Reservation with an 
effective means of redress for both civil and criminal conflicts against members, non
enrolled members, and other persons who through their residence, presence, business 
dealings, other acts or failures to act, or other significant minimum contacts with this 
reservation and/or its residents commit criminal offenses against the tribes or incur civil 
obligations to persons or entities entitled to the tribes' protection. This action is deemed 
necessary as a result of the confusion and conflicts caused by the increased contact and 
interaction between the tribes, their members, and other residents of the reservation and 
other persons and entities over which the tribes have not previously elected to exercise 
jurisdiction. The jurisdictional provisions of this Law and Order Code, to insure maximum 
protection for the tribes, their members and other residents of the reservation, should be 
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also are convinced that the current actions being taken by EST and the 

Federal Defendants named in Plaintiff-NAT's Complaint [Doc. 1] are not within 

the law and are harmful to all who depend upon the Tribal Court for access to 

justice. The forced resignation and termination of employment of every 

person, save one, currently employed in the Tribal Court makes it virtually 

impossible for the court personnel and judges currently working in the Court to 

remain focused on their work. This is understandable when these people 

have effectively suffered termination of their employment with no guarantee of 

being re-employed, much less for the rate of pay they enjoyed at the time this 

mass termination of employment was imposed by the SBC Defendants and 

the Federal Defendants.2 

As alleged in the Proposed Complaint the jobs of all Court personnel, 

except the Court Administrator, have been advertised as open and available to 

people seeking employment by the SBC Defendants. This action followed the 

applied equally to all persons. § 1-2-1 S&A LOG. The LOG is available on-line at the 
Tribal Court's website http://shoshone-arapaho-tribal-court.org 

2 The Wind River Indian Needs Determination Survey (WINDS Ill) (2011, Revised 2/2012) 
reports that 41.5 per cent of Arapaho people between 18-54 are unemployed as are 36. 7 
per cent of Shoshone adults. 54.2 and 46.2 percent of Arapaho and Shoshone adults, 
respectively, are unable to find work after seeking employment for over one year. 
Presently, 62 percent of Arapaho households have incomes below Federal Poverty 
Guidelines and 46.9 percent of Shoshone households fall below the guidelines. See, 
Exhibit "F" WINDS Ill, p. 32, 36. These statistics make it clear that the prospects for 
employment on the Reservation are dubious at best. 
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advice and direction of the Federal Defendants. See, attached Exhibit "E", 

Notice of Job Postings. This joint action of the Federal Defendants and the 

SBC Defendants was intended to make it clear to all Court personnel that they 

would need to reapply for their jobs, and hope they were rewarded by being re

hired, likely at a lower rate of pay. The only person who was not subjected to 

this requirement is the current Court Administrator who is a member of the 

EST. She has been ordered by the SBC Defendants to institute this mass 

replacement of employees and judges and is following the orders she has 

received. 

In the case of the Chief Judge and alternate judges, the Defendants did 

not advertise these positions as being open and available until after the Chief 

Judge, on behalf of the Tribal Court, appealed from the adverse BIA decision 

denying funds to the Tribal Court. The BIA denied the application even though 

the Court is the only eligible "Tribal Organization" competent to provide "justice 

services" on the Wind River Reservation. 

The absolute obligation owed by the Defendants to provide a competent, 

experienced, and stable court and judicial system is a paramount function of 

Tribal Government. See, Title Three, S&A LOC. There is no doubt the 
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Applicants have a right to due process of law guaranteed to them in the Indian 

Civil Rights Act of 1968 ("ICRA"). 28 U.S.C. §§ 1301-1304.3 

If the action taken by the Defendants is allowed to stand, Applicants may 

well be left without any forum in which to maintain their claims. If the legal 

system is divided, it is not clear whether, or when, another competent forum 

will be created. Even if each Tribe were to develop its own Court system, 

Applicants would be faced with attempting to determine which Court should be 

selected for prosecuting their case, whether the substantive and procedural 

law applicable in either the proposed Arapaho Court or the de facto Shoshone 

Court will be the same, or whether the S&A LOG will be applied uniformly, if at 

all, in the two separate courts. 

This list can be expanded. For example, must Shoshone members and 

enterprises be sued only in the Court they created with the help of the Federal 

Defendants? Must Arapaho tribal members be sued only in the Court that has 

been proposed by NAT in response to the Defendants' misdeeds? The NA T's 

Court would provide Arapaho people access to a Court not controlled solely by 

the Shoshone Tribe and BIA. Will the decisions of the two separate Tribal 

3 Section 1302(a)(8) states that no Indian Tribe in exercising powers of self-government 
shall: "deny to any person within its jurisdiction the equal protection of its laws or deprive 
any person of liberty or property without due process of law." 
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Courts be accorded full faith and credit by the other Tribal Court? Will the 

Applicants' cases now filed or soon to be filed in the Shoshone and Arapaho 

Tribal Court survive the dismantling of the existing Court? 

These are not small problems given the general jurisdiction of the Tribal 

Court. This Court handles cases involving family law, criminal law, drug 

courts, probate law, and other matters too numerous to mention. 

This sort of confusion and disorder effectively deprives Applicants of due 

process by a Tribal Court that has properly and capably functioned for over 

thirty years. For these reasons, Applicants seek to intervene in this case, 

requesting that the current Court system operated by both Tribes remain in 

place and that this Federal Court establish and oversee the steps required to 

administer the current Tribal Court jointly by the NAT and EST. 

ARGUMENT 

A. Fed. R. Civ. P. Rule 24(a)(2). 

Fed. R. Civ. P. 24(a)(2), provides a right to intervene in a case: 

[u]pon timely application ... (2) when the applicant claims an 
interest relating to the property or transaction which is the subject 
of the action and the applicant is so situated that the disposition of 
the action may as a practical matter impair or impede the 
applicant's ability to protect that interest, unless the applicant's 
interest is adequately represented by existing parties. 
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An applicant is entitled to intervene as of right if the following four criteria 

are met: 

( 1) the intervention application is timely; (2) the applicant 
has a significant protectable interest relating to the property or 
transaction that is the subject of the action; (3) the disposition of 
the action may, as a practical matter, impair or impede the 
applicant's ability to protect its interest; and, (4) the existing parties 
may not adequately represent the applicant's interest. 

Citizens for Balanced Use v. Montana Wilderness Ass'n, 64 7 F .3d 
893, 897 (9th Cir. 2011 ). (quotations and citations omitted). 

While the applicant must meet their burden of proving each element, "***the 

requirements are broadly interpreted in favor of intervention." Id. at 898. 

(citations omitted). In applying this broad construction favoring intervention, 

the decision is to be guided "* * * primarily by practical considerations, not 

technical distinctions." Id. at 898. (citations omitted). As set forth below, the 

Applicants meet all four conditions. 

I. The Applicants' Motion is Timely. 

Whether a motion to intervene is timely depends upon three criteria: "( 1) 

the stage of the proceedings; (2) whether the parties would be prejudiced; and 

(3) the reason for any delay in moving to intervene." Id. at 897, citing, 

Northwest Forest Resource Council v. Glickman, 82 F.3d 825, 836 (9th Cir. 

1996). 
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NAT filed this action on February 22, 2016. The Applicants' Motion to 

Intervene is being filed on March 15, 2016, less than one month following 

commencement of this case. Applicants support NA T's Motion for Preliminary 

Injunction and will not seek to delay action on that Motion. Neither of the 

Defendants have filed an Answer nor responded to Plaintiff's Motion for 

Preliminary Injunction and the Court has not made any substantive decisions 

in this case. Because the Defendants will suffer no delay if Applicants are 

allowed to intervene in this case, their interests are not prejudiced by the 

intervention. 

II. The Applicants Have a Significantly Protectable Interest. 

On the other hand, the Applicants' interests are explicitly dependent 

upon these proceedings. The outcome will determine whether the Applicants 

will be allowed access to justice in a Tribal Court staffed with capable, 

competent, and experienced Tribal personnel and operated by both Tribes 

independently of any political wrangling. 

An applicant for intervention must have "an interest relating to the 

property or transaction which is the subject of the case." Fed. R. Civ. P. 

24(a)(2). To meet this condition, Applicants must show that: (1) "the interest 

[asserted] is protectable under some law," and (2) there is a "relationship 

-9-

Case 1:16-cv-00011-BMM   Document 28   Filed 03/15/16   Page 9 of 21



between the legally protected interest and the claims at issue". Id. Citizens for 

Balanced Use at 837, citing Nw. Forest Res. Council at p. 836. (citations 

omitted); see, also, Donaldson v. United States, 400 U.S. 517, (1971) (stating 

that such interest must be "significantly protectable"). Courts from a sister 

circuit have recognized proof of one's interest is "* * * a highly fact-specific 

determination." Utahans for Better Transportation v. U.S. Dept. of Trans., 295 

F.2d 1111, 1115 (10th Cir. 2002); see also, Utah Ass'n of Counties v. Clinton, 

255 F .3d 1246, 1252 (10th Cir. 2001) ( Intervenor's interest not measured by 

the particular issue but by whether the intervenor's interest is related to the 

subject of the action). 

Applicants have a compelling interest, in that the Defendants are 

attempting to remove current court personnel, including the Chief Judge and 

Associate Judges, from office, which will at best disrupt Court proceedings and 

may dismantle the Court system in which Applicants have, or will have, cases. 

At the same time, NAT has taken steps to create a new Tribal Court operated 

solely by NAT. 

The Defendants lack the authority to remove any judge or clerk of the 

existing Tribal Court from their positions during their term of office. See,§§ 1-

3-2, 1-3-5, and 1-3-9 S&A LOC. In this case, the Chief Judge of the existing 
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Tribal Court, the Honorable John R. St. Clair, is the longest sitting tribal judge 

in the United States. He served our country during the Viet Nam War as a 

Second Lieutenant and Platoon commander for the U.S. Army. During his 

tour, Judge St. Clair led troops in battle and was awarded two Bronze Stars for 

gallantry in action and two Purple Hearts for the injuries he suffered during 

battle. After completion of his military service, and graduation from the 

University of Wyoming Law School in 1981, he has served the people of the 

Wind River Reservation as a lawyer and judge. Judge St. Clair was a principal 

drafter of the S&A LOC. He was originally appointed in 1983 as a Judge of the 

Code of Federal Regulations Court which existed until establishment of the 

Tribal Court, of which he has been Chief Judge since its establishment. 

Throughout his career, Judge St. Clair has served with distinction and 

his efforts to fairly apply the law have been repeatedly affirmed by the United 

States District Court for Wyoming. Wyoming's District Court, in ruling in favor 

of Judge St. Clair in a suit brought against him by Encana Oil and Gas (USA), 

stated: 

Having thus determined that exhaustion has not been, and yet 
must be, completed here, this Court can say with certainty that 
Defendant Judge St. Clair is not violating federal law by continuing 
to preside over the case against Encana at this stage. In fact, our 
ruling urges the Tribal Court to retain and develop this case until 
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the jurisdictional issue can be resolved by the Shoshone and 
Arapaho Court of Appeals. 

Order Denying Preliminary Injunction, Encana Oil and Gas (USA), 
Inc. v. John R. St. Clair, an Individual and Chief Judge of the 
Shoshone and Arapaho Tribal Court, Civil No. 12-CV-27-J, Doc. 
70, pp. 19-20. (D. Wyo. 2012). A copy of this opinion is attached 
marked Exhibit "G". 

It is quite evident from reading this opinion, that the Tribal Court has 

earned the respect of the District Court through years of dedicated case work 

and study. The loss of the institutional experience and capability poses a 

significant risk for all of the people seeking justice in the Tribal Court, including 

Applicants. 

For these reasons, there is no question that the Applicants have an 

interest in this case. The "subject of this case" is the continued existence of 

the Shoshone and Arapaho Tribal Court where Applicants' cases are filed or 

will be field. The Applicants assert claims for significant bodily injuries and 

loss of consortium claims for spouses and children. All of the Applicants have 

a legally protectable interest set forth in ICRA and the S&A LOG allowing them 

to seek redress for the wrongful actions that resulted in their injuries and 

damages. The Applicants certainly have a compelling interest in defending 

their right to pursue a judicial remedy on behalf of themselves and their family 
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members against those who caused these damages. Applicants respectfully 

submit they have satisfied the second requirement for intervention. 

Ill. Disposition of this Action Would Impair or Impede the 
Applicants' Interests. 

When determining whether a significantly protectable interest would be 

"impaired" or "impeded" by the disposition of an action, one must decide if the 

potential intervenor"'*** would be substantially affected in a practical sense 

by the determination made in an action, [if so] he should, as a general rule, be 

entitled to intervene* * *."' Citizens for Balanced Use Id. at 898. (citations 

omitted). Accordingly, where a significant and protectable interest is found, a 

court should have "* * * little difficulty concluding that the disposition of the 

case may, as a practical matter, affect it." Id. (citations omitted). 

In this case, NAT seeks to prevent the actions taken by the Defendants 

which will effectively dismantle the Shoshone and Arapaho Tribal Court. If the 

NAT does not prevail or is unable to ensure the continued existence and 

viability of the Shoshone and Arapaho Tribal Court, the Applicants' interests 

would be more than impaired, Applicants would be precluded from pursuing 

their claims in the current Shoshone and Arapaho Tribal Court. Goggles and 

Thunder would be left without a forum because exclusive jurisdiction of their 

cases rests in the Tribal Court. Enos and Armajo could conceivably 
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---------------------------------- -

commence their actions in state district court but the choice is far from 

adequate given the difference in the applicable law and prevailing attitudes 

among non-members. See, Large v. Fremont County, Wyo., 709 F. Supp. 2d 

1176 (D. Wyo. 2010), sustained on appeal 670 F3d 1133 (10th Cir. 2012). 

See, Vincent and Rutzick, Reinstating Wyoming's Joint & Several Liability 

Paradigm, 8 Wyo. L. Rev. 87 (2008). It would be more than unfair to bar the 

Applicants from participating in litigation that could lead to such a result. 

IV. The Plaintiff Does Not Adequately Represent the Applicants' 
Interests. 

The fourth element of showing inadequate representation is said to be"* 

**'minimal' and satisfied if the applicant can demonstrate that representation 

of its interests 'may be' inadequate"'. Id. Citizens for Balanced Use at 889, 

citing, Arakaki v. Cayetano, 324 F.3d 1078, 1086 (9th Cir. 2003). In 

considering whether representation may be adequate, the following factors are 

considered: 

(1) whether the interest of a present party is such that it will 
undoubtedly make all of a proposed intervenor's arguments; (2) 
whether the present party is capable and willing to make such 
arguments; and (3) whether a proposed intervenor would offer any 
necessary elements to the proceeding that other parties would 
neglect." 

Id. at 898. (quotations and citations omitted). 
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Most crucial in the analysis of adequate representation is a comparison 

of the intervenors' interests to the interests of the existing parties. Id. at 898. 

(quotations and citations omitted). If the intervenor and"*** an existing party 

share the same ultimate objective, a presumption of adequacy of 

representation arises" which must be rebutted by a "compelling showing" of 

inadequate representation. Id. at 898. (quotations and citations omitted). 

The Defendants seek to completely take over the Shoshone and 

Arapaho Tribal Court and make it over into a Tribal Court established and 

controlled by only the EST, funded by the BIA. In substance, these joint 

actions by the Defendants amounts to a challenge to the governmental 

authority of the Arapaho Tribe as exercised through the judicial system, which 

will likely lead to NAT's withdrawal from the existing justice system. For 

Applicants this means the current well-seasoned and functioning Tribal Court 

would cease to exist, leaving them with no guarantee of equal access to 

justice. 

The suit implicates broad sovereign interests of the NAT, including 

territorial jurisdictional claims which may be broader and substantially different 

than the interests of Applicants to this case. Those broader interests may lead 

NAT away from attempting to preserve the existing Tribal Court and instead, 
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toward establishing their own tribal court. This result is directly opposite the 

outcome in Applicants' best interest. Applicants firmly believe it is in the best 

interests of all litigants, no matter their membership status, that the current 

unified Tribal Court system be maintained with funding provided by the BIA. 

Neither the Defendats nor NAT have a common interest in maintaining the 

existing Shoshone and Arapaho Tribal Court. 

The EST and NAT, representing sovereign Tribal interests, can not be 

expected to adequately represent the interests of the individual Shoshone or 

Arapaho tribal members nor can the Tribal Court advocate on behalf of 

litigants before the Court, whether they are Shoshone, Arapaho, or a non

member. It is not clear that principles of law which are now applied uniformly 

under the S&A LOG or established precedent of the Tribal Court will be 

recognized by either a Shoshone Tribal Court or an Arapaho Tribal Court. For 

such reasons and those expressed earlier in this Memorandum, the law 

recognizes that generally a government's representation of many broad 

interests precludes it from adequately representing an intervening party's more 

narrow and discrete interests. Citizens for Balanced Use at 899-900. 

(quotations and citations omitted). 
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Moreover, when a would-be intervenor's interest is similar to, but not 

identical with, that of one of the existing parties, the applicant should be 

allowed to intervene. See, 7C Federal Practice & Procedure Sec.1909 at 319. 

It is well established that a proposed intervenor has only the "minimal burden" 

of showing that existing parties may not adequately represent its interests. 

Trbovich v. United Mine Workers, 404 U.S. 528, 538 n. 10, (1972). The 

proposed intervenor is deemed the best judge of whether its own interests will 

be adequately represented by the existing parties. 7C Wright, Miller & Kane, 

Federal Practice and Procedure Sec.1909 at 317 (2d ed. 1986); 6 James W. 

Moore, et al., Moore's Federal Practice Sec.24.03 [4][1][1] at 43 ("the applicant 

should be treated as the best judge of whether the existing parties adequately 

represent his or her interest"). Any doubt regarding the adequacy of 

representation should be resolved in favor of the proposed intervenor. 

Moore's Federal Practice Sec.24.03 [4][a][I] at 43. 

The Applicants cannot assume that the Tribal interests are identical with 

their interest in providing a court where both tribes share operation and 

governance. In this fashion, uniform application of the law will be provided to 

all litigants without regard to their membership status. The Applicants have a 
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compelling interest in pursuing the action described in their Complaint in 

Intervention and they should be allowed to do so here. 

B. Permissive Intervention under F.R.Civ.P. 24(b). 

Fed. R. Civ. P. 24(b) provides in part: 

Upon timely application anyone may be permitted to intervene in 
an action: ... (2) When an applicant(s claim or defense and the 
main action have a question of law or fact in common.... In 
exercising its discretion, the court shall consider whether the 
intervention will unduly delay or prejudice the adjudication of the 
rights of the original parties. 

The Applicants seek to intervene in this action to respond directly to the 

attempt by the Defendants to dismantle the current Tribal Court. The facts 

and legal questions controlling the NAT Complaint and the Applicants' 

Proposed Complaint are now before the Court. Even though Applicants do 

address these issues from a perspective different than that presented by the 

Plaintiff or Defendants already joined in this case, that fact is not prejudicial to 

the existing parties. It cannot be prejudice for the Applicants, who are either 

currently or will soon be parties to significant civil proceedings pending in the 

Tribal Court, to provide this Court with their view that the existing Tribal Court 

must be allowed to complete their cases just as it has done for many years for 

many other litigants. The intervention will cause no delay. The Applicants are 
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prepared to meet existing case deadlines and to participate in the hearing on 

Plaintiff's Motion for Preliminary Injunction. 

CONCLUSION 

The Applicants should be permitted to intervene as of right in this 

litigation. The motion for intervention is being filed timely and within existing 

filing deadlines. Applicants are not seeking any delay in the case. The 

Applicants' cases in the Tribal Court will be directly affected by the decision 

made in this case and the Applicants necessarily have a compelling and 

protected interest in defending their right to maintain their suits in the current 

functioning Tribal Court. Likewise, the decision in this action will directly affect 

the interests of the Applicants and could, in fact, harm those interests. There 

is no one before this Court to present the Applicants' interests. As a matter of 

fundamental fairness, the Applicants should not be excluded from this action 

but should, instead, be allowed to intervene and to advocate for their right to 

present their claims in the current Shoshone and Arapaho Tribal Court. 

DATED: March 14, 2016. 
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By: 

By: 

Respectfully submitted, 

William Enos and Antoinette Jorgenson 
and their minor children, Cody Armajo, 
Matthew Blase Thunder, and Garrett 
Goggles, 

Plaintiffs-lntervenors 

VINCENT LAW OFFICE 
621 East 4th Avenue, North 
P.O. Box 1207 
Columbus, Montana 59109 
Tel: (406) 322-8557 
Fax: (307) 322-8599 

Ann E~Davey (Montji{rla Bar No. 11984) 

Attorneys for Plaintiffs-lntervenors 
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CERTIFICATE OF SERVICE 

I, Ann E. Davey, hereby certify that on March 14, 2016, the foregoing 
Applicants' Memorandum in Support of Motion to Intervene was served upon 
the attorneys for the parties electronically on March 14, 2016 and by 
depositing a true and correct copy of the same in the United States mail, 
postage prepaid, on the 15th day of March, 2016, in Riverton, WY. 

Mandi A. Vuinovich 
Baldwin, Crocker & Rudd, P.C. 
P.O. Box 1229 
Lander, WY 82520-1229 

Majel Russell 
Elk River Law Offices 
145 Grand Ave, Suite 5 
Billings, Montana 59101 

Victoria Francis 
Assistant United States Attorney 
U.S. Attorney's Office 
2601 2nd Ave N. 
Box 3200 
Billings, Montana 59101 

Malissa Hornbein 
Assistant United States Attorney 
U.S. Attorney's Office 
901 Front St. 
Suite 1100 
Helena, Montana 59626 

// 

AN~E. DAVEY1) 
! ' 
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