
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

vs. ) Case No. 14-CR-149-GKF
)

JESSICA LYNN NEALIS, )
)

Defendant. )

DEFENDANT’S SUPPLEMENTAL BRIEF IN SUPPORT OF
MOTION TO SUPPRESS EVIDENCE

 During the pretrial conference conducted March 3, 2016, the Court directed the

parties to file supplemental briefs addressing the issues raised by Defendant’s Motion to

Suppress (Dkt # 16) and the Government’s response thereto (Dkt # 18). An evidentiary

hearing on the Motion to Suppress is scheduled for April 5, 2016, at 3:30 p.m.

Supplemental Legal Arguments and Authorities

Though Defendant Nealis presents her Motion to Suppress and the arguments herein

as a Fourth Amendment claim, she recognizes that her claim is actually governed by the

Indian Civil Rights Act, 25 U.S.C. § 1302(2). The courts which have addressed this issue

have held that Fourth Amendment jurisprudence is equally applicable to the Indian Civil

Rights Act. See State v. Madsen, 760 N.W.2d 370, 375-377 (S.D. 2009), for a general

discussion of the cases addressing the issue. However, for the sake of clarity, Defendant’s

arguments herein will simply make reference to the Fourth Amendment.
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Defendant Nealis Enjoyed a Reasonable Expectation of Privacy in her Hotel Room 

The Government’s response argues that Defendant Nealis must initially demonstrate

she has standing to object to the search of her hotel room, citing United States v. Rubio-

Rivera, 917 F.2d 1271, 1274 (10th Cir. 1990), and United States v. Carr, 939 F.2d 1442, 1444

(10th Cir. 1991).

Defendant Nealis was a registered guest of the Indigo Sky Hotel and Casino. She

checked in on August 14, 2014, securing her room (7127) for one night, with a departure date

of August 15, 2014. Her receipt noted a checkout time of 12:00 p.m. (Def Exh #1).

Defendant Nealis will confirm these facts through her testimony at the suppression hearing.

Having established that she was a registered guest of the Hotel and Casino, Defendant Nealis

has standing to pursue her objection to the search of her hotel room. See Stoner v. California,

376 U.S. 483, 490 (1964), abrogated on other grounds by United States v. Matlock, 415 U.S.

164 (1974); United States v. Kimoana, 383 F.3d 1215, 1221 (10th Cir. 2004).

The Government next maintains that the search of Defendant’s hotel room occurred

after the 12:00 p.m. checkout time and that whatever standing to challenge the search

Defendant Nealis initially enjoyed, that standing was lost at noon because she did not enjoy

a reasonable expectation of privacy in the hotel room beyond the checkout time. The

Government cites United States v. Croft, 429 F.2d 884 (10th Cir. 1970), in support of its

argument.

Whether the search of Defendant’s hotel room occurred prior to or after the noon

checkout time is a matter in dispute. The housekeeper’s statement notes that the event
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occurred at 12:00 p.m. (Def Exh # 2). Images from security cameras filming the area support

a conclusion that the room may have been entered at least as early as 11:50 a.m. (Def Exh

# 3). If entry into Defendant’s hotel room occurred prior to noon, then the Government’s

argument that Defendant Nealis enjoyed no reasonable expectation of privacy in her hotel

room necessarily fails.

If entry into Defendant’s hotel room occurred after the checkout time, then Defendant

Nealis concedes that Croft is a controlling case and that its holding – when a rental period

has elapsed, the guest has completely lost her right to use the room and any privacy

associated with it – may prove problematic for her standing to bring a Fourth Amendment

challenge to the search of her room.

In response to the Government’s reliance on Croft, Defendant Nealis argues that Croft

does not establish a “bright line” rule on the issue of standing. The Tenth Circuit

subsequently acknowledged that Croft established only a general rule that a defendant’s

expectation of privacy in a motel room expires at checkout time. The Tenth Circuit, in United

States v. Owens, 782 F.2d 146, 150 (10th Cir. 1986), and in United States v. Gill, 16

Fed.Appx. 850, 854 (10th Cir. 2001), recognized that the policies and practices of a hotel may

extend the defendant’s reasonable expectation of privacy beyond the checkout time. See also

United States v. Lanier, 636 F.3d 228, 232 (6th Cir. 2011); United States v. Dorais, 241 F.3d

1124, 1129 (9th Cir. 2001).

The Indigo Sky’s checkout policy contemplates a distinction between checking out

of a room and vacating a room. The policy provides for a checkout time of 12:00 p.m., but
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advises that a guest who fails to vacate her room by checkout time and has not received

approval from the front desk is subject to a small monetary penalty. The policy further

provides that if the guest does not vacate her room by 1:00 p.m., the Indigo Sky may charge

an additional night’s stay. (Def Exh # 4). In this case, Defendant Nealis had not vacated her

room. She had left her purse in her room while she was gambling in the Indigo Sky Casino.

She returned to her room very near the noon hour to retrieve her purse. She was advised by

the housekeeper, Reba Hernandez, that her purse had been taken to the security office. Video

surveillance confirms that security officers entered the security room with Defendant’s purse

at 12:20 p.m. (Def Exh # 5). Defendant Nealis arrived at the security office about ten minutes

later to claim her purse. By then, the security officers had searched her purse. Tribal police

escorted Defendant Nealis to an interview room for questioning shortly before 1:00 p.m. (Def

Exh # 6). All of this occurred within the one-hour time period contemplated by the Indigo

Sky’s checkout policy.

The Indigo Sky is more than a hotel. It is a gaming resort. It tracks its guests not only

by video cameras, but also by player’s cards that report on each guest’s gaming sessions. On

August 15, 2014, the Indigo Sky Hotel and Casino knew that its guest, Defendant Nealis, was

at a gaming device as late as 11:30 a.m. playing with a balance of 146 (credits or dollars is

uncertain). (Def Exh # 7).

Defendant Nealis maintains that the above policies and practices of the Indigo Sky

Hotel and Casino extended her reasonable expectation of privacy in her hotel room beyond
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the noon checkout time up to at least 1:00 p.m. The search of her room prior to her vacating

her room violated her Fourth Amendment right.

Defendant Nealis Enjoyed a Reasonable Expectation of Privacy in her Purse 

Even if Defendant Nealis enjoyed no expectation of privacy in her hotel room because

she had stayed beyond the checkout time, she retained an expectation of privacy in the

contents of her closed purse. See United States v. Owens, 782 F.2d 146, 150 (10th Cir. 1986);

United States v. Donnes, 947 F.2d 1430, 1435-36 (10th Cir. 1991). The Government’s

response brief articulates no recognized exceptions to the Fourth Amendment’s requirement

that a warrant be obtained authorizing the search of Defendant’s purse. Without a recognized

exception, the search of Defendant’s purse without a warrant was per se unreasonable under

the Fourth Amendment. See Minnesota v. Dickerson, 508 U.S. 366, 372 (1993); United

States v. Bonitz, 826 F.2d 954, 957 (10th Cir. 1987).

The Search was Conducted by Government Agents, not by Private Individuals

The Government contends that the housekeeping and security personnel of the Indigo

Sky Hotel and Casino were not government agents, but were private individuals who were

acting in their private capacity.

Defendant Nealis anticipates the Government will not contest that the Eastern

Shawnee Tribe of Oklahoma is a federally recognized Indian Tribe and that it operates the

Indigo Sky Hotel and Casino under the provisions of the Indian Gaming Regulation, 25

U.S.C. § 2701 et seq.
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The Eastern Shawnee Tribe of Oklahoma organized the Indigo Sky Hotel and Casino

as Indigo Sky, LLC (later amended to Indigo Sky Casino, LLC) under Tribal resolution

numbers 051612-R05 and 062012R-02. (Def Exh #s 8 and 9). Those resolutions specifically

affirm that in creating Indigo Sky Casino, LLC, the Tribe is “committed to protecting and

Preserving the interests of the tribal membership” and “to the concept of Indian Tribes

functioning as sovereign governments ...” The Articles of Organization list the resident agent

of Indian Sky Casino, LLC, as the Chief of Eastern Shawnee Tribe of Oklahoma.

The Eastern Shawnee Tribe of Oklahoma, through Tribal resolution number 052312-

R07, approved the Operating Agreement for the Indigo Sky, LLC. (Def Exh # 10). The

Operating Agreement specifically provides that the Indigo Sky, LLC, enjoys the same

sovereign immunity of the Eastern Shawnee Tribe and all sovereign rights of the Eastern

Shawnee Tribe. It provides that the Chief of the Eastern Shawnee Tribe shall be the

registered agent. It provides that the only Member of the Indigo Sky, LLC, is the Eastern

Shawnee Tribe of Oklahoma. It provides that all income, gain, deductions, credits and losses

of the Indian Sky, LLC, shall be paid to its only Member – the Eastern Shawnee Tribe.

For all intents and purposes, there is no distinction between the Indigo Sky, LLC, and

the Eastern Shawnee Tribe. The LLC enjoys the same sovereign immunity as the Tribe. The

LLC’s only Member is the Tribe. The LLC’s registered agent is the Tribe’s Chief. All

economic gain and loss of the LLC is paid to the Tribe. The employees of the LLC –

housekeeping and security – are, essentially, employees and agents of the Tribe.
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The Fourth Amendment’s prohibition against unreasonable searches and seizures is

not limited exclusively to the conduct of law enforcement officers. Rather, it extends to those

who are government actors by virtue of their status as employees or agents of the government

and who are conducting searches and seizures not for their personal benefit but for the

benefit of the government. See, e.g., Ferguson v. City of Charleston, 532 U.S. 67, 76-77

(2001)(state operated hospital employees are government actors); New Jersey v. T.L.O., 469

U.S. 325, 35-37 (1985)(public school officials are government actors); Camara v. Municipal

Court, 387 U.S. 523, 528 (1967)(public building inspectors are government actors); Marshall

v. Barlow’s Inc., 436 U.S. 307, 312-13 (1978)(OSHA inspectors are government actors).

The few cases which have addressed the issue presented here – whether the Fourth

Amendment is implicated by actions of employees acting on behalf of an Indian Tribe –

answer in the affirmative. In State v. Madsen, 760 N.W.2d 370 (S.D. 2009), the Supreme

Court of South Dakota concluded that the casino’s security guards were “employed by the

Tribe in its exercise of powers of self government as it relates to its lawful operation of its

gaming operations under the Indian Gaming Regulation ....” Id., at 378. The court found the

security guards, though employed in a civil capacity, were nonetheless Tribal government

actors subject to the constraints of the Fourth Amendment. Id., at 379.

In United States v. Becerra-Garcia, 397 F.3d 1167 (9th Cir,. 2005), the court

concluded that a Tribal rangers (officials who had no authority to arrest) were government

actors where their duties and functions as rangers were not to effect personal benefits but to

assist the Tribal government. Id., at 1172.

7

Case 4:14-cr-00149-GKF   Document 23 Filed in USDC ND/OK on 03/29/16   Page 7 of 9



In this case, neither the housekeeper nor the security agents were acting in their

personal capacity for their personal benefit. Each performed his or her duties on behalf of the

Tribe to assist the Tribe in the operation and management of the Indigo Sky Casino, LLC.

As such, they were government actors when they entered Defendant’s hotel room, when they

seized her purse, and when they searched the contents of her purse. Their actions were

governed by the Fourth Amendment, and their actions – conducted without a warrant and

without probable cause – violated Defendant’s Fourth Amendment right to be free from

unreasonable searches and seizures.    

Conclusion

WHEREFORE, Defendant Nealis respectfully requests the Court sustain her Motion

to Suppress the items recovered from her purse.

Respectfully submitted,

OFFICE OF THE FEDERAL PUBLIC DEFENDER
Julia L. O’Connell, Federal Public Defender

By: s/Stephen J. Greubel                      
Stephen J. Greubel, OBA #10653

Senior Litigator
Williams Tower I, Suite 1225
One West Third Street
Tulsa, Oklahoma 74103-3532
Telephone: (918) 581-7656
Facsimile: (918) 581-7630
E-mail: stephen_greubel@fd.org
Counsel for the Defendant

CERTIFICATE OF SERVICE
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I certify that on the 29th day of March, 2016, I electronically transmitted the foregoing
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice
of Electronic Filing to the following ECF registrant(s):

Ms. Shannon Cozzoni
Assistant United States Attorney
shannon.cozzoni@usdoj.gov 
Office of the United States Attorney
110 West 7th Street, Suite 300
Tulsa, Oklahoma 74119

s/Stephen J. Greubel                      
Stephen J. Greubel
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