
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 
 
WESTERN ENERGY ALLIANCE   ) 

      ) 
Plaintiff,    ) 
     ) 

v.       ) Case No. 16-cv-00050-DLH-CSM 
       ) 
UNITED STATES DEPARTMENT OF THE ) 
INTERIOR, SALLY JEWELL, in her official ) 
Capacity as Secretary of the United States  ) 
Department of the Interior; and BUREAU OF ) 
INDIAN AFFAIRS, and MICHAEL S. BLACK, ) 
in his official Capacity as Director of the Bureau )        
of Indian Affairs,     ) 
       ) 

Defendants.    ) 
 

  
REPLY IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 

 

Plaintiff Western Energy Alliance (“Alliance”), by and through its undersigned counsel, 

hereby submits this Reply in support of its Motion for Preliminary Injunction (the “Motion”), 

and states as follows: 

INTRODUCTION 

The Alliance’s Motion is based on the straightforward premise that the United States 

Department of the Interior (“DOI”) and the Bureau of Indian Affairs (“BIA” and, collectively 

with DOI, the “Agencies”) exceeded the authority delegated to them by Congress, and acted 

contrary to well-established law regarding right-of-way grants across Indian lands in violation of 

the Administrative Procedures Act (“APA”). 5 U.S.C. § 500 et seq.  The Agencies should 

therefore be enjoined from implementing the final rule entitled Rights-of-Way on Indian Land, 
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80 Fed. Reg. 72492-72549 (Nov. 19, 2015) (the “Final Rule”) to prevent irreparable harm to the 

real property rights of Alliance members across the country. 

In Defendants’ Opposition to Motion for Preliminary Injunction (the “Opposition”), the 

Agencies insist that the Final Rule is properly promulgated pursuant to the 1948 Rights-of-Way 

for All Purposes Act, 25 U.S.C. § 323-328 (the “1948 Act”) and is largely prospective in nature; 

thus, not altering existing property rights or otherwise injuring Alliance members.  The 

Agencies’ argument is belied, however, by the plain language of the Final Rule, which clearly 

impacts existing property rights, and further defies existing federal judicial precedent by 

subjecting existing grantees to tribal jurisdiction.1 

In light of these failings, the Alliance is likely to succeed on the merits of its challenge to 

the Final Rule.  Accordingly, and due to the immediate and irreparable harm Alliance members 

would suffer, the Court should grant the Motion, and Order a nationwide preliminary injunction2 

prohibiting the Agencies from implementing the Final Rule as scheduled on April 21, 2016. 

                                                           
1 The Alliance reiterates that that Final Rule will result in irreparable harm for several other 
industry beyond the oil and gas industry that are dependent on Indian land rights-of-way such as 
utility companies, telephone companies, and railroads.  See Motion, at p. 3, n. 1.  Moreover, the 
Rule will have significant effects on state jurisdiction within open state public highways. 
2 The Opposition’s suggestion that a nationwide injunction is not appropriate is without merit.  
An injunction of agency rulemaking generally applies nationwide. See Nat’l Mining Ass’n v. U.S. 
Army Corps of Engineers, 145 F.3d 1399, 1409-10 (D.C. Cir. 1998) (“when a reviewing court 
determines that agency regulations are unlawful, the ordinary result is that the rules are vacated - 
not that their application to the individual petitioners is proscribed”); Earth Island Inst. v. 
Ruthenbeck, 490 F.3d 687, 699 (9th Cir. 2007), rev'd on other grounds, 555 U.S. 488 (2009) 
(nationwide scope of injunction compelled by the APA where agency action found to be 
unlawful).  The Opposition provides no viable reason to depart from the general rule in this case. 
Its reliance on Virginia Society for Human Life v. FEC, 263 F.3d 379 (4th Cir. 2001) is 
misplaced, as that case involved an “as applied” challenge and is therefore inapposite to the 
Alliance’s argument in this case that the Agencies have improperly promulgated the Final Rule.  
In any event, the narrowly tailored injunction requested by the Agencies is simply not possible.  
The Alliance represents over 450 members involved in all aspects of oil and natural gas 
exploration and production in the West.  Alliance members conduct business in every state west 
of the Mississippi River except Washington, as well as several states east of the Mississippi 
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ARGUMENT 

I. THE COURT SHOULD ISSUE A PRELIMINARY INJUNCTION AND ENJOIN 
IMPLEMENTATION OF THE FINAL RULE. 
 

The parties agree that the Court’s analysis should focus on four factors.  See, e.g., 

Dataphase Sys., Inc. v. CL Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981).  Here, all four factors 

weigh in favor of an injunction to preserve the status quo and protect Alliance members from 

irreparable injury pending a trial on the merits.   See Ferry-Morse Seed Co. v. Food Corn, Inc., 

729 F.2d 589, 593 (8th Cir. 1984) (citing Crowley v. Local No. 82, 679 F.2d 978, 995 (1st Cir. 

1982)) (“The primary function of a preliminary injunction is to preserve the status quo until, 

upon final hearing, a court may grant full, effective relief”). 

A. Alliance Members Will Suffer Irreparable Harm Absent an Injunction. 
 

To demonstrate irreparable harm, the Alliance must show that “the harm is certain and 

great and of such imminence that there is a clear and present need for equitable relief.” Iowa 

Utilities Bd. v. FCC, 109 F.3d 418, 425 (8th Cir. 1996).  While the Agencies suggest that 

irreparable harm is “[p]erhaps the single most important prerequisite for the issuance of a 

preliminary injunction,” that is not the law in the Eighth Circuit.  Opposition at p. 13.  Instead, as 

set forth in the Motion, “no single factor in itself is dispositive; in each case all the factors must 

be considered to determine whether on balance they weigh toward granting the injunction.” 

Dataphase Sys., 640 F.2d at 113.  Indeed, in some cases, “a district court can presume irreparable 

harm if the movant has a likelihood of success on the merits.”  See Dish Network Serv. LLC v. 

Laducer, 2012 WL 2782585, at *3 (D.N.D. 2012), aff’d sub nom. Dish Newtwork Serv. L.L.C. v. 

                                                                                                                                                                                           
River.  Exhibit 4, Supplemental Declaration of K. Sgamma at ¶ 4.  Thus, as a practical matter, 
limiting an injunction to only the Plaintiff would nevertheless require an essentially nationwide 
injunction. 
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Laducer, 725 F.3d 877 (8th Cir. 2013); see also S & M Constructors, Inc. v. Foley Co., 959 F.2d 

97, 98 (8th Cir.1992) (likelihood of success, not irreparable injury, is “most significant” factor).  

The Agencies’ argument that the Final Rule does not pose a threat of irreparable harm is 

based on the flawed premise that the Final Rule does not substantively impact existing property 

rights.  The Final Rule clearly impacts the bundle of property rights traditionally associated with 

existing rights-of-way, thereby resulting in immediate and irreparable harm to grantees.  

1. The Final Rule Irreparably Harms Grantees’ Property Rights. 

It is undisputed that a right-of-way is an interest in real property.3  See e.g., O'Hagan v. 

United States, 86 F.3d 776, 783 (8th Cir.1996).  Any alteration, deprivation or diminution in 

value of such an interest therefore results in irreparable injury.  Id.  

The Agencies do not dispute that deprivation of a property right constitutes irreparable 

injury.  Instead, they argue that the Alliance has failed to articulate any actual and imminent 

harm to members’ property rights.  The Agencies’ position is based on a tortured construction of 

the Final Rule.  The Final Rule would cause immediate irreparable harm by: (i) altering Alliance 

members’ real property interests embodied in existing rights-of-way by making the same no 

longer freely alienable, in whole or in part, or freely subject to a mortgage; (ii) authorizing Indian 

landowners to terminate existing rights-of-way grants without the involvement of the statutorily 

mandated “grantor,” the United States; and (iii) significantly devaluing existing rights-of-way 

with no ability to recoup such lost value as a result of the United States’ sovereign immunity.  

 
  

                                                           
3 “An easement is an interest in land, not merely a contract right [].  This distinction is important 
for a number of purposes, including resolving questions about . . . the availability of 
compensation for condemnation.”  The Law of Easements & Licenses, in Land § 1:1.  
“[E]asements are constitutionally protected property interests in land.”  Id. at 10:42. 
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a. The Final Rule Restricts the Alienability of Existing Rights-of-
Way. 

 
Indian land rights-of-way have always been freely alienable without Indian landowner 

consent or BIA’s approval.  See Bureau of Indian Affairs, Procedural Handbook: Grants of 

Easement For Right-of-Way on Indian Lands § 5.4 (2006) (“BIA does not have regulations 

addressing assignment of entire or partial interest rights-of-way.  Unless the owner(s) consent 

prohibits, the Grantee can assign the rights-of-way without consent or BIA approval; the grant of 

easement document authorizes the assignment”) (emphasis supplied); see also City of Elko, 

Nevada v. Acting Phoenix Area Director, 18 IBIA 54 (1989).  Grantees acquired their Indian 

land rights-of-way understanding the same to be freely alienable, and that alienability is part and 

parcel of grantees’ property rights.  See Exhibit 5, Declaration of James M. Clark, Jr. (“Clark 

Dec.”) at ¶ 8; Exhibit 6, Declaration of R. Todd Slawson (“Slawson Dec.”) at ¶ 8. 

Under the Final Rule, the assignment of existing Indian land rights-of-way will be 

significantly restricted, with the exception of those grants that contain specific talismanic 

language.4   For example, section 169.2075 of the Final Rule reads, in part: 

  

                                                           
4 See Bureau of Indian Affairs: Final Rule: Rights-of-Way on Indian Land, Frequently Asked 
Questions, at 5, available at http://bia.gov/WhoWeAre/AS-IA/ORM/RightsofWay/ (last visited 
April 4, 2016) (“Q.  My preexisting right-of-way grant is silent on assignments. Do I need to 
comply with the new rule’s requirements for obtaining landowner consent and BIA approval of 
assignments after March 21, 2016?  A. Yes. If your preexisting right-of-way grant is silent as to 
assignments, you must comply with the new rule’s requirements for obtaining landowner consent 
and BIA approval for any assignment you make after March 21, 2016.”). 
 
5 BIA has identified § 169.207 as “procedural;” thereby admitting that § 169.207 is immediately 
applicable to existing right-of-way grants.  See Opposition at Exhibit A, Declaration of Ms. 
Round Face, Exhibit 2, at 5 (identifying § 169.207 as “procedural” and explaining immediate 
applicability of all procedural regulations to existing rights-of-way).   
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(a) A grantee may assign a right-of-way by: 
(1) Meeting the consent requirements of § 169.107, unless the grant 

expressly allows for assignments without further consent; and  
(2) Either obtaining [BIA] approval, or . . . 
(b) A grantee may assign a right-of-way without BIA approval if: 
(1) The original right-of-way grant expressly allows for assignment 

without BIA approval. 
 

80 Fed. Reg. at 72,545 (emphasis supplied).  Absent an express provision in the grant, a 

grantee’s existing right-of-way is no longer assignable without the beneficial landowner’s 

consent and BIA approval.  This alters the free alienability of existing rights-of-way, many of 

which do not include such explicit language but were nevertheless agreed to with an 

understanding they were transferable.  Ex. 5, Clark Dec. at ¶ 8; Ex. 6, Slawson Dec. at ¶ 8.  By 

its plain language, the Final Rule strips existing rights-of-way of their inherent and long-

recognized free alienability.6  

b. The Final Rule Unlawfully Authorizes Indian Landowners to 
Terminate Existing Federal Grants of Rights-of-Way. 

 
The Agencies argue that the Final Rule permits Indian landowners to negotiate remedies 

for violations of future rights-of-way, but does not bestow any such rights impacting existing 

rights-of-way.  See Opposition at pp. 19-20 (indicating § 169.403 “will allow the application and 

Indian landowner for future rights-of-way to ‘negotiate remedies for violation” but is 

“inapplicable to any existing right-of-way.”).  Again, the Agencies’ argument is contrary to the 

plain language of the Final Rule.  The Agencies incorrectly focus solely on § 169.403, and 

                                                           
6 The Alliance also notes that § 169.212, 80 Fed. Reg. 72,546, for the first time, requires Indian 
landowner consent and BIA approval to mortgage an “existing” right-of-way.  Never before has 
BIA ever required grantees to obtain Indian landowner consent or BIA approval to mortgage a 
right-of-way.  Grantees obtained existing rights-of-way with the understanding the grants could 
be freely mortgaged to provide important financing for development projects. Ex. 5, Clark Dec. 
at ¶ 10; Ex. 6, Slawson Dec. at ¶ 10.  
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ignore § 169.405(d), which addresses remedies for violations of “existing” right-of-way, and 

provides: 

(d) [BIA] may invoke any other remedies available to us under the 
grant, including collecting on any available bond, and the Indian 
landowners may pursue any available remedies under tribal law. 

 
80 Fed. Reg. at 72,548 (emphasis supplied); see also § 169.404(b) (authorizing an Indian tribe to 

investigate a federal grantee’s compliance with a federally granted right-of-way in accordance 

with tribal law).7  Contrary to the Agencies’ arguments, the Final Rule thus clearly permits 

Indian landowners to pursue remedies in tribal court, including unilateral termination, against 

existing rights-of-way, and not merely future rights-of-way.  Moreover, this provision permits an 

Indian landowner to terminate a federally granted right-of-way in a tribal forum without the 

involvement or participation from the grantor, the United States.  Indeed, the BIA has confirmed 

that it will not participate in such efforts by Indian landowners, and will instead “wait for those 

proceedings to close and defer to the outcome.”  80 Fed. Reg. at 72,529 (emphasis supplied).  In 

short, the Final Rule imposes “tribal law,” including but not limited to termination authority, 

against “existing” federally granted property rights.  The Final Rule further impacts existing 

grants when noting in the Preamble that a “grantee may be in violation of a grant if it challenges 

the authority of the tribe’s jurisdiction to impose certain laws.”  80 Fed. Reg. at 72,528.  Hence 

BIA would view a non-Indian grantee’s challenge to a tribal court’s termination, which BIA will 

defer to, as a violation of an existing federal grant. 

This not only alters grantees’ property rights, but results in a second irreparable harm.  

This Court has previously observed that “a movant would suffer irreparable harm if forced to 

                                                           
7 Both §§ 169.405(d) and 169.404(b) are classified by BIA as “procedural;” thereby making 
them immediately applicable to existing right-of-way grants.  See Opposition at Exhibit A, 
Declaration of Ms. Round Face, Exhibit 2, at 5.   
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litigate in a Tribal Court that likely does not have jurisdiction.  Dish Network, 2012 WL 

2782585, at *3 (citing Crowe & Dunleavy, P.C. v. Stidham, 640 F.3d 1140, 1157–58 (10th Cir. 

2011)) (finding the movant had demonstrated irreparable harm because the Tribal Court likely 

lacked jurisdiction and there would be no realistic way to recoup fees expended in Tribal Court).  

As set forth in the Motion, the United States Supreme Court has expressly held that a right-of-

way grant alone cannot unilaterally bestow tribes with authority over non-Indian activities within 

federally granted rights-of-way.  Strate v. A-1 Contractors, 520 U.S. 438, 456 (1997); Burlington 

N. R.R. Co. v. Red Wolf, 196 F.3d 1059, 1063 (9th Cir. 1999).8  The Final Rule’s allowance for 

an Indian landowner to pursue remedies against a current grantee under tribal law and in tribal 

court, would force grantees to litigate in a forum that otherwise lacks jurisdiction, thus resulting 

in irreparable injury.  Dish Network, 2012 WL 2782585, at *3 (noting that irreparable harm 

results from being “forced to expend time, effort, and money in a forum that lacks jurisdiction”); 

see also Kuykendall v. Phoenix Area Dir., BIA, 8 IBIA 76, 88 n. 20 (1980); Fredericks v. 

Mandel, 650 F.2d 144 (8th Cir. 1981) (holding tribal court cannot possess jurisdiction to 

condemn (or create) Indian land for a right-of-way without participation by the fee landowner, 

the United States). 

c. The Final Rule Eliminates Existing Grantees’ Renewal Rights. 
 

The Final Rule also takes away certain rights of grantees with respect to renewing 

existing rights-of-way, thereby, further depriving grantees of real property rights.  Specifically, § 

169.202 reads, in part: 

  

                                                           
8 See Red Wolf, 196 F.3d at 1063 (An Indian tribe does not obtain regulatory jurisdiction over a 
non-Indian grantee based merely on “the fact that the Tribe or its members retain title to the 
effected land [subject to the right-of-way]”) (internal citation omitted). 
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A renewal is an extension of term of an existing right-of-way without any 
other change. 

(a) The grantee may request a renewal of an existing right-of-way 
grant and we will renew the grant so long as: 

(1) The initial term and renewal terms, together, do not exceed the 
maximum term determined to be reasonable under § 169.201. 

 
80 Fed. Reg. 72,545.9  Many existing right-of-way grants, particularly those used by oil and gas 

pipeline gatherers and transporters, include language articulating that the initial term of such 

rights-of-way shall be for twenty (20) years, with a twenty (20) year renewal option.  Ex. 5, 

Clark Dec. at ¶ 13.  

 The Final Rule, however, changes this property right by making the “procedural” § 

169.202 expressly incorporate § 169.201, which states: 

(b) For tribal land, we will defer to the tribe’s determination that the 
right-of-way term is reasonable. 

 
80 Fed. Reg. at 72,545.10  In accordance with § 16.201, for tribal land, BIA will not adhere to 

existing renewal terms in existing right-of-way grants.  Rather, BIA will “defer” to a tribe’s 

determination of whether the renewal term is reasonable, thereby eliminating a grantee’s 

automatic renewal option. 

 
  

                                                           
9 See Opposition at Exhibit A, Declaration of Ms. Round Face, Exhibit 2, at 4 (identifying § 
169.202 as “procedural” and immediately applicable.   
 
10 Similar to the assignment and mortgage provisions highlighted above, § 169.202(6) requires a 
grantee to provide BIA with confirmation that the Indian landowner has consented to a right-of-
way renewal unless such consent is “explicitly” excluded within the original right-of-way grant.  
80 Fed. Reg. at 72,545.  However, unlike assignments, BIA has failed to identify what magical 
language in current right-of-way grants might allow renewal of an existing grant without Indian 
landowner consent or BIA approval.   
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d. The Final Rule Significantly Devalues Existing Right-of-Way 
Grants. 
 

As recognized in O'Hagan v. United States, 86 F.3d 776, 783 (8th Cir.1996), diminution 

in value of a property right can also constitute irreparable harm; particularly where monetary 

damages are difficult to quantify.  The Final Rule significantly devalues existing rights-of-way 

because all the non-procedural provisions thereof become applicable to existing grants the 

moment a grantee complies with the “procedural” provisions of the Final Rule.   

For example, § 169.7 dictates that any right-of-way “grant” issued after the Final Rule’s 

effective date must comply with all portions of the Final Rule.  80 Fed. Reg. at 72,537.  A 

“grant” is defined to include “any changes to a right-of-way document,” Id. at 72,535, §169.2, 

and a “right-of-way document” means “a right-of-way grant, renewal, amendment, assignment, 

or mortgage.”  Id. at 72,536.  As discussed above in greater detail, all the provisions related to 

renewals, amendments, assignments, and mortgages are classified as “procedural.”  See 

Opposition, Exhibit A, Declaration of Ms. Round Face, Exhibit 2.  As such, the moment an 

existing grantee complies with the Final Rule’s immediately operative “procedural” provisions, 

the grant is subsequently more burdened by the application of the remaining provisions.  This is 

a further devaluation of existing grants because the grant immediately becomes subject to all 

aspects of the Final Rule, thereby weakening the value of the grant on the secondary market.  Ex. 

5, Clark Dec. at ¶ 6; Ex. 6, Slawson Dec. at ¶ 6.   

The Final Rule also significantly devalues existing rights-of-way because to obtain BIA’s 

approval pursuant to the Rule’s “procedural” provisions, the grantee must remit additional 

compensation in the form of newly required bonds and/or insurance.  See § 169.209(a)(2), 80 

Fed. Reg. at 72,546 (stating BIA will not approve an assignment unless newly required “bonding 

and/or insurance” are in place); see also §§ 169.206(a)(2), 169.212(a)(2).  Currently right-of-way 
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grantees are not required to obtain bonds or insurance applicable to Indian land rights-of-way.  

Requiring grantees to obtain new bonds and/or insurance to garner BIA approval of “procedural” 

actions modifies the compensation originally remitted to obtain the right-of-way. 

B. The Alliance is Likely to Succeed on the Merits. 
 

When evaluating a movant's “likelihood of success on the merits” the Court must 

“flexibly weigh the case's particular circumstances to determine whether the balance of equities 

so favors the movant that justice requires the court to intervene to preserve the status quo until 

the merits are determined.” Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500, 

503 (8th Cir. 1987) (internal citations omitted).  Importantly, at the preliminary injunction stage, 

the Court need not decide whether the Alliance will ultimately prevail. PCTV Gold, Inc. v. 

SpeedNet, LLC, 508 F.3d 1137, 1143 (8th Cir.2007). “[T]he Eighth Circuit has rejected a 

requirement as to a party seeking preliminary relief prove a greater than fifty percent likelihood 

that he will prevail on the merits.” Id. (quoting Dataphase, 640 F.2d at 113). 

In its Opposition, the Agencies argue the Alliance is not likely to succeed on the merits 

for four primary reasons: (1) the Alliance lacks standing and its claims are not ripe; (2) the Final 

Rule does not contravene Federal law; (3) the Agencies have not exceeded their delegated 

authority; and (4) the Agencies properly applied a categorical exclusion (“CE”) to satisfy NEPA.  

Each of the Agencies arguments is flawed and none alters the conclusion that the Alliance is 

likely to succeed in challenging the Final Rule. 

1. The Alliance’s Complaint Presents a Justiciable Controversy over which 
this Court has Subject-Matter Jurisdiction. 

 
Throughout the Opposition, the Agencies argue the Alliance’s action is somehow flawed.  

It is not.  Pursuant to the APA, the Alliance has properly brought a facial challenge to regulations 

that: (1) exceed the statutory authority granted by the 1948 Act; (2) are contrary to law and 
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existing federal judicial decisions; and (3) are arbitrary and capricious.  Further, the Alliance 

maintains that if the Final Rule becomes effective, its members will be immediately and 

irreparably injured by new regulations that, among other things, eliminate grantees’ rights with 

respect to alienating, mortgaging and renewing rights-of-way, while also expanding tribal 

jurisdiction and the powers of Indian landowners to unilaterally terminate existing rights-of-way.  

The Agencies’ insistence that this matter is not ripe or justiciable, or otherwise improper based 

on lack of standing or subject matter jurisdiction, is without merit. 

Each of the Agencies’ procedural arguments is based on the incorrect notions that the 

Final Rule is prospective and does not impact existing property rights, or similarly, that the 

Alliance lacks standing because there are insufficient allegations of an injury in fact, fairly 

traceable to the Agencies’ action.  The Agencies’ position is untenable in light of the multiple 

examples that reveal the immediate impact of the Final Rule on Alliance members with existing 

rights-of-way.  Where, as here, Alliance members are “within the zone of interests to be 

protected or regulated by” the Final Rule – which, as right-of-way grantees, they clearly are – 

there can be no dispute as to standing.  See, e.g., Ass’n of Data Processing Service 

Organizations, Inc. v. Camp, 397 U.S. 150, 152 (1970). 

Similarly, the Agencies’ ripeness argument is based on the inaccurate assumption that the 

Alliance’s concerns are “contingent future events that may not occur as anticipated, or indeed 

may not occur at all.” Opposition at p. 45.  To the contrary, the Alliance asserts that the Final 

Rule should be set aside, pursuant to the APA, because the Agencies have already exceed their 

statutory authority, the provisions of the Final Rule are contrary to law, and grantees will be 

immediately harmed by implementation of the substantive regulations.  Lujan v. Nat’l Wildlife 
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Fed’n, 497 U.S. 871, 891 (1990) (immediate review of agency action appropriate, even before 

implementation, when substantive rule requires the plaintiff to adjust his conduct immediately). 

Finally, the Agencies suggestion that the Court lacks subject matter jurisdiction is 

specious.  As the Opposition concedes, a “person suffering legal wrong because of agency 

action, or adversely affected or aggrieved by agency action within the meaning of a relevant 

statue, is entitled to review thereof.” Opposition at p. 46, quoting 5 U.S.C. § 702.  The Alliance 

alleges that its members will suffer a legal harm as a result of the Agencies’ action.  There can be 

no question that the Court is empowered to hear the Alliance’s challenge to the Final Rule.  The 

Agencies attempt to question the validity, or extent, of the harm and injuries alleged by the 

Alliance members, but that does not alter the analysis or somehow revoke the subject matter 

jurisdiction clearly conferred by the APA. 

2. The Final Rule Contravenes Existing Federal Caselaw. 
 

Through promulgation of the Final Rule, the Agencies have improperly sought to 

circumvent binding federal judicial decisions.  See Maislin Indus., U.S., Inc. v. Primary Steel, 

Inc., 497 U.S. 116, 131 (1990); see also Neal v. United States, 516 U.S. 284, 290-291 (1996).  

The Final Rule attempts to impose tribal jurisdiction against non-Indian grantees solely based 

upon the grantee’s acquisition of a federally granted right-of-way.  Federal judicial precedent 

prohibits this result.11 

                                                           
11 Rather than address the Agencies’ unlawful attempts to bypass existing federal judicial 
decisions, the Opposition attempts to confuse the issue.  The Agencies seek to make the 
Alliance’s argument an attack on tribal sovereignty or a jurisdictional issue arising under 
Montana v. United States, 450 U.S. 544 (1981).  The Alliance does not challenge tribal 
sovereignty or argue that tribes are unable in certain circumstances to regulate non-Indian 
activities and conduct.  Id. at 565-566.  Instead, the Alliance contends – as is well recognized by 
federal case law – that a federally granted right-of-way alone cannot vest an Indian tribe with 
jurisdiction over the activities and property of non-Indian grantees.   The Alliance does not 
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a. Indian Tribes May Not Exercise Jurisdiction Over non-Indian 
Activities and Property Within a 1948 Act Right-of-Way Absent 
an Additional Showing That Montana Applies. 
 

The sovereignty tribes retain revolves around tribal land, and on tribal members within 

the tribe’s reservation.  U.S. v. Mazurie, 419 U.S. 544, 557 (1975).  Nonetheless, as a general 

matter, tribes do not possess authority over non-Indians who come within their borders.  

Montana v United States, 450 U.S. 544, 565 (1981); see also Oliphant v. Suquamish Indian 

Tribe, 435 U.S. 191, 209 (1978) (holding that tribes, by their incorporation into the United States 

have lost “the right of governing . . . person[s] within their limits except themselves”). 

The inability of Indian tribes’ to impose tribal jurisdiction on non-Indians is especially 

acute when a tribe no longer maintains “absolute and exclusive use” over tribal property.  The 

U.S. Supreme Court’s decisions in this regard are more than illustrative.  In Montana, the Court 

held that because the tribe had lost the “absolute use and occupation” of lands being utilized by 

non-Indians, the tribe no longer had the incidental power to regulate non-Indian activities on 

such lands.  450 U.S. at 559.  The Court has also determined that an Indian tribe lost its authority 

to regulate the “open” portion of an Indian reservation where the tribe no longer maintained 

“absolute and exclusive use.”  Brendale v. Confederated Tribes & Bands of Yakima Nation, 492 

U.S. 408, 422-428 (1989).  “[T]he Court [has] flatly rejected the existence of a power, derived 

from the power to exclude, to regulate activities on lands from which tribes can no longer 

exclude nonmembers.”  Id. at 424; see also Evans v. Shoshone-Bannock Land Use Policy 

Commission, 736 F.3d 1298 (9th Cir. 2013).  The Court’s decision in South Dakota v. Bourland, 

however, is likely the most telling.  508 U.S. 679 (1993). 

                                                                                                                                                                                           
dispute, argue or contend that an Indian tribe may very well obtain jurisdiction over a non-Indian 
grantee via a separate and distinct mechanism.   
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In Bourland, the Supreme Court  again clarified that when a tribe transfers a real property 

interest to a non-Indian, the tribe “loses any former right of absolute and exclusive use and 

occupation of the conveyed lands.”  Id. at 689.  An abrogated right “of unimpeded use and 

occupation of lands ‘can no longer serve as the basis for tribal exercise of the lesser included 

power’ to regulate”.  Id. at 691 (quoting Brendale, 492 U.S. at 424).  This is true regardless of 

whether the tribe retains some rights to the land.   

 With respect to 1948 Act rights-of-way, tribes lose “absolute and exclusive use and 

occupation” of lands committed thereto.  This does not mean that the tribe conveys title to the 

lands encumbered by the 1948 Act right-of-way.  Rather, a 1948 Act right-of-way – as admitted 

by the Agencies – transfers the grantee a right to use and access the lands committed.   

Moreover, tribal sovereignty over nonmembers “cannot survive without express 

congressional delegation.”  Montana, 450 U.S. at 564.  The 1948 Act did not explicitly vest 

tribes with authority over non-Indians within federally granted rights-of-way; thus, the Agencies 

may not bestow tribes with such authority via regulations. 

b. Tribes Are Prohibited From Taxing Non-Indian Property 
Within Federally Granted Rights-of-Way. 

 
 Indian tribes are not authorized to tax non-Indian property.12  This is true regardless of 

whether the non-Indian property is located within a 1948 Act right-of-way.13 The Agencies 

                                                           
12 The Agencies interpretation of Big Horn Cty. Elec. Co-op., Inc. v. Adams, 219 F.3d 944, 951 
(9th Cir. 2000) is simply incorrect.  See Opposition, at 35.  The Agencies state “Adams 
concluded, after evaluating the factual circumstances of the case consistent with Strate, that 
under Montana a tribe possessed authority to tax the activities of a right-of-way grantee.”  This is 
a mischaracterization of the holding in Adams, which reads: 
 

[W]e . . . hold that the Tribe’s ad valorem tax on the value of Big Horn’s utility 
property exceeds the Tribe’s regulatory jurisdiction.  Our holding is also 
consistent with the fundamental rule that it is ‘essential to the validity of … [of an 
ad valorem tax] that the property shall be within the territorial jurisdiction of the 
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disregard’s this rule, however.  See § 169.11(b) (“Improvements, activities, and rights-of-way 

interests may be subject to taxation by the Indian tribe with jurisdiction”).   

In Adams, an Indian tribe attempted to impose a three percent tax on the full fair market 

value of all “utility property” located on trust property but possessed by a non-Indian.  219 F.3d 

at 947.  The Court observed that Big Horn had established a consensual relationship with tribal 

members by entering into contracts; Id. at 951, however, the Court held that Big Horn’s contracts 

with tribal members did not vest the tribe with jurisdiction to tax Big Horn’s “property.”  As the 

Court stated: 

Even with the presence of a consensual relationship, however, the first 
exception in Montana does not grant a tribe unlimited regulatory or 
adjudicative jurisdiction over a nonmember.  Rather, Montana limits tribal 
jurisdiction under the first exception to the regulation of “the activities of a 
nonmembers who enter [into] consensual relationships.  An ad valorem 
tax on the value of Big Horn’s utility property is not a tax on the activities 
of a nonmember, but is instead a tax on the value of property owned by a 
nonmember, a tax that is not included within Montana’s first exception. 
 

Id; see also Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 328 

(holding that Indian tribes do not have jurisdiction or control over non-Indian property). 

  

                                                                                                                                                                                           
taxing power. Here, it is apparent that the ad valorem tax as applied to Big Horn’s 
utility property exceeds the Tribe’s territorial jurisdiction and is accordingly 
invalid. 

 
Adams, 219 F.3d at 944. 
 
13 The Alliance does not contend that Indian tribes are prohibited from imposing and collecting 
taxes against non-Indian “activities” or “conduct” if the tribe successfully satisfies at least one of 
the Montana exceptions.  Therefore, contrary to the Agencies’ position, no Montana analysis is 
required to determine that § 169.11(b) is in direct conflict with precedential case law. 
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c. 1948 Act Rights-of-Way Cannot Unilaterally Create a Consensual 
Relationship Between the Indian Landowner and the Grantee. 
 

As discussed above, 1948 Act rights-of-way solely establish a contractual relationship 

between the United States, as the “grantor,” and the grantee.  1948 Act rights-of-way do not, and 

cannot, establish a consensual relationship between the Indian landowner and the grantee.14 “[A] 

right-of-way created by congressional grant is a transfer of a property interest” to the 

grantee.  Red Wolf, 196 F.3d at 1064 (emphasis supplied); see also State of Mont. Dep’t of 

Transp. v. King, 191 F.3d 1108, 1112 (1999).   

In Reservation Tel. Co-op. v. Henry, 278 F.Supp.2d 1015 (D.N.D. 2003), this Court 

pointedly stated that BIA rights-of-way granted to non-Indians are “a Congressional grant [that] 

do[es] not equate to a ‘consensual relationship’ with the [Indian landowner] because federal law 

requires the [grantee] to obtain rights-of-way and provides a statutory mechanism to acquire a 

right-of-way.” Id. at 1023 (emphasis supplied).  As the Court continued, the “[grantee] received 

authority to [traverse Indian land] from a grant of legislative authority.” Id. at 1024 (emphasis 

supplied).  The Ninth Circuit Court of Appeals has routinely held that federally granted rights-of-

way cannot by itself establish consensual relationships between grantees and Indian 

landowners.  See Red Wolf, 196 F.3d at 1064; see also Big Horn Cty. Elec. Co-op., Inc. v. 

Adams, 219 F.3d 944, 951 (9th Cir. 2000); State of Mont. Dep’t of Transp. v. King, 191 F.3d at 

1113-114; Yellowstone Cty v. Pease, 96 F.3d 1169, 1167 (9th Cir. 1996); Burlington N. Santa Fe 

R.R. Co. v. The Assiniboine & Sioux Tribes of the Fort Peck Reservation, 323 F.3d 767, 772 n. 5 

                                                           
14 To be clear, the Alliance does not argue that grantees can never be in a consensual relationship 
with Indian landowners via a mechanism separate and distinct from the Indian landowner’s 
consent to the issuance of a federal right-of-way.  Instead, the Alliance only contends that the 
Indian landowner’s consent to the issuance of a 1948 Act right-of-way by itself cannot legally 
establish a consensual relationship between the landowner and the grantee. 

Case 1:16-cv-00050-DLH-CSM   Document 23   Filed 04/04/16   Page 17 of 26



18 
 

(2003); Cty of Lewis v. Allen, 163 F.3d 509, 515 (9th Cir. 1998).  The Final Rule attempts to 

improperly overturn these holdings. 

d. The Final Rule Conflicts with Montana and its Progeny. 

The Alliance has not put before this Court a facial challenge to the Final Rule based on 

the Supreme Court’s decision in Montana.  As laid out above, the Alliance contends that specific 

portions of the Final Rule are in direct conflict with existing federal judicial precedent, including 

Montana.   

§ 169.9 states that “rights-of-way approved under this part . . . [a]re subject to tribal law; 

except to the extent that those tribal laws are inconsistent with applicable Federal law.”  80 Fed. 

Reg. 72,538.  Through this statement, BIA has attempted to unlawfully flip Montana and its 

progeny on their head.   Tribal efforts to impose tribal jurisdiction against non-Indians are always 

“presumptively invalid.”  Atkinson Trading Co. v. Shirley, 532 U.S. 645, 648 (2001).  (Emphasis 

supplied).   

As this Court and the Agencies are aware, there are two exceptions to Montana’s general 

rule.  450 U.S. at 565.  However, the burden of demonstrating the Montana exceptions do not 

apply does not fall on grantees.  It is the tribe seeking to impose jurisdiction that bears the burden 

of demonstrating the applicability of the Montana exceptions.  See Plains Commerce, 554 U.S. at 

330.  BIA’s Final Rule is directly contrary to the Montana legal standard, and § 169.9, cannot 

“presumptively” apply tribal law to BIA rights-of-way or grantees.15 

                                                           
15 The Agencies attempt to impose tribal jurisdiction on existing and future rights-of-way is even 
more troublesome when the Agencies state that challenges to a tribe’s jurisdiction would be a 
violation of the federal grant.  80 Fed. Reg. 72,528.  Therefore, if consistent with federal case 
law, a grantee argues that Montana and its progeny are inapplicable to federal rights-of-way, the 
Agencies will deem that reliance on federal case law as a violation of the right-of-way.  Surely 
the Agencies cannot strip a grantee of a property right for relying on federal judicial precedent to 
challenge a government’s jurisdictional reach. 
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3. The Final Rule Exceeds the Agencies’ Statutory Authority. 

“It is axiomatic that an administrative agency's power to promulgate legislative 

regulations is limited to the authority delegated by Congress.” Bowen v. Georgetown Univ. 

Hosp., 488 U.S. 204, 208 (1988). “Regardless of how serious the problem an administrative 

agency seeks to address . . . may not exercise its authority ‘in a manner that is inconsistent with 

the administrative structure that Congress enacted into law.’” Food and Drug Admin, v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 125 (2000) (quoting ETSI Pipeline Project v. 

Missouri, 484 U.S. 495, 517 (1988)). Accordingly, an “essential function” of a court's review 

under the APA is to determine “whether an agency acted within the scope of its authority.” 

WildEarth Guardians v. U.S. Fish & Wildlife Serv., 784 F.3d 677, 683 (10th Cir. 2015). 

 Here, the Agencies have exceeded their delegated authority in the Final Rule by, among 

other things: (i) seeking to alter the grantor-grantor relationship; (ii) attempting to assert the right 

to regulate trespass; and (iii) ignoring rights-of-way statutes other than that 1948 Act. 

a. The Agencies’ Created Forms Defining the Indian Landowner as 
the “Grantor.” 
 

Perhaps the most troubling example of the Agencies’ overstepping their authority is the 

apparent attempt in the Final Rule to somehow convert the Indian landowner to the Grantor. The 

1948 Act makes clear that it is the Secretary who is solely authorized to grant rights-of-way and 

to appear as the Grantor in BIA right-of-way documents.  See, e.g., 25 U.S.C. § 323 (“the 

Secretary . . . is empowered to grant rights-of-way over and across any lands now or hereafter 

held in trust by the United States”) (emphasis added). Nevertheless, the template forms 

promulgated by the Agencies now appear to name the Indian landowner individually or in 
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conjunction with United States, as the “grantor” of future right-of-way grants.16 See BIA, Draft 

Template: Grant of Right-of-Way, available at http://bia.gov/WhoWeAre/AS-

IA/ORM/RightsofWay/ (last visited April 4, 2016).   

b. The Agencies have Exceeded Their Authority to Regulate 
Trespass. 
 

The Agencies misunderstand the Alliance’s position regarding trespass.  It is undisputed 

that the United States (through the Department of Justice, for example) has the authority to bring 

a trespass claim under federal common law.  However, the real issue is that BIA is attempting to 

administratively grant itself the authority to impose sanctions for alleged trespasses on Indian 

land.  See § 169.413, 80 Fed. Reg. 72,548 (granting BIA authority to “take action” when BIA 

determines a trespass has occurred).  While the Final Rule purports to grant BIA the authority to 

enforce trespass actions against every type of Indian lands, such power is not based on any 

provision of the 1948 Act (or, for that matter, common law or any other Congressional grant of 

authority).   

In their Opposition, the Agencies cite to case law to support their claim that trespass 

actions on Indian lands are governed by federal common law. Opposition at p. 39.  That was 

never in dispute – but, it is also not the correct analysis here.   There is an obvious distinction 

between the United States maintaining a trespass action, and the BIA attempting to do the same 

through some unknown administrative process.  There is no federal common law authorizing 

BIA’s “administrative” action.  Congress has addresses this issue and explicitly granted BIA the 

authority to regulate alleged trespass only in the limited circumstances involving Indian forest 

and agricultural land. See Memorandum in Support of Motion to Enjoin at pp. 11-14.  This 
                                                           
16 It is also noteworthy that no forms existed on the BIA’s website until after the Alliance filed its 
Motion, further supporting the argument that the BIA was not prepared to implement the Final 
Rule. 

Case 1:16-cv-00050-DLH-CSM   Document 23   Filed 04/04/16   Page 20 of 26

http://bia.gov/WhoWeAre/AS-IA/ORM/RightsofWay/
http://bia.gov/WhoWeAre/AS-IA/ORM/RightsofWay/


21 
 

delegation of power did not include, and Congress did not intend, BIA to have the power to 

enforce trespass actions on Indian land rights-of-way or Indian lands in general.    

c. The Agencies have Improperly Elected to Ignore Rights-of-Way 
Provisions in Other Laws that Have Not Been Repealed. 
 

The Agencies must have misunderstood the Alliance’s argument in this regard.  The 

Alliance does not contend that the Agencies should not be entitled to some level of deference to 

determine whether all Indian land rights-of-way, regardless of which statute they are granted in 

accordance with, should be granted after landowner consent is obtained.  Instead, the Alliance 

contends that the Agencies cannot refuse to continue implementing legislation that has not be 

specifically repealed.  The Agencies acknowledge that the 1948 Act did not repeal existing right-

of-way statutes; nevertheless, they claim they have the discretion to elect to grant rights-of-way 

under only the 1948 Act.  Defendants’ Opposition at 2, n. 2 (citing Blackfeet Indian Tribe v. 

Mont. Power Co., 838 F.2d 1055, 1057-59 (9th Cir. 1988).  The Agencies claim that in Blackfeet, 

DOI had discretionary authority and “was not required to invoke the earlier statute.” Id.  In fact, 

the holding of Blackfeet could not be more opposite of the Agencies’ claims.  The Ninth Circuit 

did not give DOI the discretion to determine which right-of-way statute to apply, explicitly 

stating that “the two Acts are not in direct conflict, and effect can be given to each . . . [hence] 

both should be applied.” Blackfeet, 838 F.2d at 1058-59 (citing SDC Development Corp. v. 

Mathews, 542 F.2d 1116, 1118, n. 5 (9th Cir. 1976)); see also Texas v. United States, 497 F.3d 

491, 509-10 (5th Cir. 2007) (“[T]he authority Congress there delegated to the [DOI] only allows 

prescription of regulations that implement specific laws, and that are consistent with other 

relevant federal legislation.”) (internal quotations omitted).  The Agencies cannot refuse to 

implement rights-of-way statutes other than the 1948 Act.   

  

Case 1:16-cv-00050-DLH-CSM   Document 23   Filed 04/04/16   Page 21 of 26



22 
 

4. The Final Rule Does Not Comply with NEPA. 

As set forth in the Motion, the Alliance maintains that the Agencies failed to comply with 

their own internal procedures, and conduct the inquiry and examination required by NEPA.  In 

the Opposition, the Agencies maintain that: (1) the Alliance lacks standing to assert a violation of 

NEPA; and (2) the Agencies have properly applied a Categorical Exclusion (“CE”) because the 

Final Rule’s effects are “too broad, speculative, or conjectural to lend themselves to meaningful 

analysis.”  Both of the Agencies’ arguments miss the mark. 

As an initial matter, the Agencies appear to suggest that only groups with a dedicated 

purpose of environmental protection are within NEPA’s “zone of interest” and thus have 

standing to assert a violation of NEPA.  That is not the law. See, e.g., Friends of Boundary 

Waters Wilderness v. Dombeck, 164 F.3d 1115, 1127 (8th Cir. 1999), citing Mountain States 

Legal Found. v. Glickman, 92 F.3d 1228, 1236 (D.C.Cir.1996) (“NEPA standing is not limited to 

the pure of heart”).  Instead, whether the Alliance’s interests are arguably within the zone of 

interests regulated by NEPA requires close scrutiny. Central South Dakota Co-op. Grazing Dist. 

v. Secretary of U.S. Dept. of Agriculture, 266 F.3d 889, 895 (8th Cir. 2001). 

Under the APA, the Alliance has standing to assert a violation of NEPA where it: (1) has 

been affected by agency action; and (2) is ‘adversely affected or aggrieved’ by that action 

‘within the meaning of a relevant statute.’ Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 882 

(1990).  Here, Alliance members have an interest in the very property where the environmental 

analysis should have been, but was not, conducted. 

Indeed, the Agencies incorrectly applied a CE in order to side-step NEPA’s requirements.  

The Agencies’ Opposition makes clear the Agencies also failed to follow the required procedure 
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in claiming a CE.  First, the CE that the Agencies rely upon does not fit the current situation.  

Specifically, 43 C.F.R. § 46.210(i) identifies the following CE: 

Policies, directives, regulations, and guidelines: that are of an 
administrative, financial, legal, technical, or procedural nature; or whose 
environmental effects are too broad, speculative, or conjectural to lend 
themselves to meaningful analysis and will later be subject to the NEPA 
process, either collectively or case-by-case. 
 

 Here, the Agencies insist that the “environmental effects are too broad, speculative, or 

conjectural to lend themselves to meaningful analysis” but they ignore altogether the second 

requirement that the same environmental effects “will later be subject to the NEPA process, 

either collectively or case-by-case.”  There is no indication in the record that the Agencies ever 

intend to undertake the NEPA process, thus the CE does not apply.17 

 The record (and the Opposition) are devoid of any evidence that the Agencies undertook 

the required analysis in applying the CE.  The process, set forth in the Indian Affairs NEPA 

Guidebook, states: 

To categorically exclude an action it must be reviewed and this review 
must be documented. The Categorical Exclusion Exception Review 
(CEER) conducted by the BIA is an internal two-step process that (1) 
identifies which CE is appropriate for the proposed action, and (2) 
determines if any “extraordinary circumstances” apply. 
 

Other than the conclusory Opposition arguments, without citation to any evidence or 

Declaration, there is no indication that the required CEER was performed.  Failure to conduct a 

contemporaneous analysis of whether a CE applies to a particular agency action is itself arbitrary 

and capricious. See Humane Soc. of U.S. v. Johanns, 520 F.Supp.2d 8, 34 (D.D.C.,2007); see 

                                                           
17 Moreover, there is no evidence that the Agencies ever intend to undertake a “broad” NEPA 
analysis.  The Agencies hint that future NEPA will be conducted on a site specific and limited 
basis.  However, this disregards the thrust of NEPA, which requires agencies to examine the 
entire broad effect that an agency action could have on the human environment.  By only 
conducting limited and site specific NEPA in the future, the Agencies will never examine the 
broad impact the Final Rule will have on the human environment. 
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also Fund for Animals, Inc. v. Espy, 814 F.Supp. 142, 149 (D.D.C.1993) (finding a NEPA 

violation where “the record reveals no contemporaneous consideration by the administrative 

decisionmaker of the applicability of the categorical exclusion”). 

C. The Equities  and Public Interest Weigh in Favor of an Injunction. 

The Agencies fail to articulate any viable harm that would arise out of an injunction.  

They assert in conclusory fashion that “BIA, tribes, right-of-way grantees, and the public 

interest” would all be harmed by “halting the implementation of a Final Rule that would update 

nearly 50-year-old regulatory provisions.”  The Agencies position is belied by common sense.  If 

all interested parties have operated under the current regime for 50 years, then it is hard to 

envision any harm in maintaining that same system and the status quo pending the outcome of 

this matter.  The impact on property rights and economic interests articulated herein by the 

Alliance provides a stark contrast to the Agencies claimed harm. 

Moreover, there is a public interest in ensuring that federal “agencies do not extend their 

power beyond the express delegation from Congress.” First Premier Bank v. U.S. Consumer Fin. 

Prot. Bureau, 819 F.Supp.2d 906, 922 (D.S.D. 2011).  

CONCLUSION 

WHEREFORE, for the reasons stated herein, Plaintiff Western Energy Alliance 

respectfully request the Court enter an Order enjoining implementation of the Final Rule pending 

a determination on the merits of its Complaint. 
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Dated this 4th day of April, 2016. 

Respectfully submitted, 
 
/s/ Jeffrey M. Lippa      
Robert Thompson III (admitted pro hac vice) 
Jeffrey M. Lippa 
GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO  80202 
Telephone:  303-572-6500 
Facsimile:  303-572-6540 
Email: thompsonIII@gtlaw.com 

lippaj@gtlaw.com 
 
ATTORNEYS FOR PLAINTIFF WESTERN 
ENERGY ALLIANCE 
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