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I. Plaintiffs’ Complaint Does Not Support Plaintiffs’ 

Legal Conclusion That The Plan Is Governed By 

ERISA 

 ERISA’s definition of a “governmental plan” focuses on: (a) the “services” 

performed by plan participants in their capacity as employees; and (b) whether 

those “services” are “essential governmental functions,” “commercial activities,” 

or both.  29 U.S.C. § 1002(32) (asking whether “the participants . . . whose 

services as . . . an employee are in the performance of essential governmental 

functions but not . . . commercial activities (whether or not an essential government 

function)”) (emphasis added).   

 In this case, Plaintiffs’ Complaint does not allege what kind of “services” the 

Plan participants “perform[ed]” in their capacity as “employee[s],” let alone 

whether the “services” actually “perform[ed]” during the years at issue were 

“essential governmental functions” or “commercial activities.”  Plaintiffs’ failure is 

not inconsequential.  Without these factual averments, there is no basis to support 

Plaintiffs’ legal conclusion that Plaintiffs “created an ERISA-governed benefit 

plan.”  (Pls’ Complaint, Dkt. #1, at ¶ 6).   

 In their Response Brief, Plaintiffs argue that “it cannot be inferred from the 

Complaint that substantially all individuals covered by the Plan are engaged in 

essential governmental functions that are not commercial activities.”  (Pls’ Res. 

Br., Dkt. #19, at p. 6 (heading)).  Plaintiffs’ argument in this regard misses the 

point.  Plaintiffs’ Complaint does not allow for any inference relative to what 

services were actually performed by Plan participants in their capacity as 

employees.  Plaintiffs direct the Court to their allegation that Plaintiffs “offer[] 
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health care benefits to over 1,000 employees, other tribal members, elected 

officials, Little River Casino Resort employees, and Little River Trading Post 

employees through the Plan.”  (Pls’ Res. Br., Dkt. #19, at p. 6 (quoting Pls’ 

Complaint, Dkt. #1, at ¶ 11) (emphasis added)).  But that allegation does nothing to 

describe the “services” of the alleged “1,000 employees.”  Nor does that allegation 

describe the “services” of the “other tribal members, elected officials, Little River 

Casino Resort employees, and Little River Trading Post employees.”  That 

allegation only states what Plaintiffs “offer,” which is a non-issue.   

 Plaintiffs further use their “offer” allegation as a basis to argue (not allege) 

that “many members of the Plan are employed to perform commercial activities.”  

Id. at p. 6.  But the test under ERISA is not whether “many members of [a] Plan 

are employed to perform commercial activities.”  The test is whether “substantially 

all of [the participants’] services . . . are in the performance of essential 

governmental functions but not in the performance of commercial activities.”  29 

U.S.C. § 1002(32).  It is quite possible to have “many members of the Plan . . . 

employed to perform commercial activities” while still having a “governmental 

plan” not subject to ERISA.   

 Plaintiffs also invite the Court to take judicial notice of the Sixth Circuit’s 

decision in Nat’l Labor Relations Bd. v. Little River Band of Ottawa Indians Tribal 

Gov’t, 788 F.3d 537 (6th Cir. 2015) (hereinafter, the “Sixth Circuit decision”), 

wherein the Court found “that 905 employees work for the casino and 245 

employees work for the Tribe’s other governmental departments.”  (Pls’ Res. Br., 

Dkt. #19, at p. 7).  But Plaintiffs’ Complaint in this case does not allege that the 
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“905 employees” from the Sixth Circuit decision were participants of the Plan.  To 

the contrary, Plaintiffs’ Complaint in this case distinguishes between the “over 

1,000 employees” offered coverage by the Plan, on the one hand, versus the “Little 

River Casino Resort employees” offered coverage by the Plan, on the other hand.  

(Pls’ Complaint, Dkt. #1, at ¶ 11).  In any event, “it is generally not appropriate to 

judicially notice findings of fact made in other cases.”  Marshall v. Bramer, 828 

F.2d 355, 358 (6th Cir. 1987).   

 Plaintiffs’ invitation regarding judicial notice underscores Plaintiffs’ 

position: Plaintiffs believe that their “casino employee” allegation should defeat 

BCBSM’s argument regarding Plaintiffs’ pleading deficiency.  See, e.g., Pls’ Res. 

Br., Dkt. #19, at p. 4 n.1 (“The gaming activities of the Little River Band of 

Ottawa Indians . . . undoubtedly have a commercial aspect.”).  See also, generally, 

Pls’ Res. Br., Dkt. #19, at pp. 4-7.  But Plaintiffs’ single allegation that Plaintiffs 

“offer[] health care benefits to . . . Little River Casino Resort employees” does not 

provide a basis to conclude what “services” the Plan participants do and do not 

perform.  That allegation only states to whom health care benefits are offered.   

 Moreover, however, Plaintiffs argued in the Sixth Circuit decision that 

“application of the [National Labor Relations Act] to the casino undermines tribal 

self-governance in purely intramural matters.”  Nat’l Labor Relations Bd., 788 

F.3d at 552 (quotations and citations omitted) (emphasis added).  At the very least, 

then, some casino employees must be performing “essential governmental 

functions” that are non-commercial activities in the eyes of Plaintiffs.  Cf. 

Michigan v. Bay Mills Indian Cmty, 134 S. Ct. 2024, 2043 (2014) (“[T]ribal 
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gaming operations cannot be understood as mere profit-making ventures that are 

wholly separate from the Tribes’ core governmental functions.”) (J. Sotomayor, 

concurring).  Simply put, Plaintiffs’ “casino employee” allegation does not support 

Plaintiffs’ legal conclusion that their Plan is governed by ERISA.         

 Indisputable in this case is that the answer to whether the Plan is “ERISA-

governed” is critical.  First, two of Plaintiffs’ claims arise under ERISA.  See Pls’ 

Complaint, Dkt. #1, at ¶¶ 139-153.  Second, the answer bears directly upon this 

Court’s subject matter jurisdiction.  Without Plaintiffs’ two ERISA claims, the 

federal-question basis for this Court’s jurisdiction would no longer remain.  Courts 

recognize that “[t]he determination of whether a tribal plan qualifies as a 

governmental plan under § 1002(32) requires a fact-specific analysis of the plan at 

issue and the nature of its participants' activities.”  Dobbs v. Anthem Blue Cross 

and Blue Shield, 475 F.3d 1176, 1178 (10th Cir. 2007).  And if the determination is 

“fact-specific,” certainly here Plaintiffs should be required to plead facts 

supporting their legal conclusion that the Plan is “ERISA-governed.”     

 In the end, this Court “need not accept as true legal conclusions or 

unwarranted factual inferences.”  LRL Props. v. Portage Metro Housing Auth., 55 

F.3d 1097, 1103-1104 (6th Cir. 1995) (citation and quotations omitted).  While 

Plaintiffs argue that “this Court would have to make numerous implausible 

inferences in favor of BCBSM to conclude that substantially all of the Tribe’s 

employees are engaged in essential governmental functions that are not 

commercial activities,” Plaintiffs again miss the point.  (Pls’ Res. Br., Dkt. # 19, at 
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pp. 6-7).  BCBSM is not asking this Court to make any “inferences.”  The burden 

lies on Plaintiffs, not BCBSM.     

 Plaintiffs’ pleading failure requires dismissal of Plaintiffs’ two ERISA 

claims (Counts I and II), pursuant to FRCP 12(b)(6). 

 

II. Plaintiffs Failed To Adequately Allege That The 

Conditions Precedent To MLR Have “Occurred” Or 

Have “Been Performed” 

Regarding their “Medicare-Like Rate” (“MLR”) claims, Plaintiffs argue that 

“Plaintiffs did not need to allege . . . the factual details regarding each hospital 

claim improperly administered by BCBSM.” (Pls’ Res. Br., Dkt. #19, at p. 9).  But 

BCBSM made no such argument.  BCBSM simply, and properly maintains that 

Plaintiffs must allege the conditions precedent that would otherwise entitle 

Plaintiffs to any MLR claim. 

When pleading conditions precedent, a plaintiff must generally allege that 

“all conditions precedent have occurred or been performed.” Fed. R. Civ. P. 9(c) 

(emphasis added).  In fact, the “occurrence of a condition precedent is a matter that 

must be specially pled.” North Am. Specialty Ins. Co. v. Goldstein Enterp., No. 

1:06-cv-836, 2008 WL 820351, at *6 (W.D. Mich. Mar. 25, 2008) (emphasis 

added). That notwithstanding, Plaintiffs’ Response Brief argues that this Court 

should accept Plaintiffs’ Complaint “as a whole,” and from there infer that 

Plaintiffs properly alleged the conditions precedent to MLR. (Pls’ Res. Br., Dkt. 

#19, at p. 11).  But not once do Plaintiffs affirmatively allege that the conditions 

precedent to obtain MLR “have occurred” or have “been performed.”   
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Plaintiffs’ attempt to minimize the strict requirements for MLR similarly 

does not save Plaintiffs.  First, Plaintiffs maintain that BCBSM “overstates the 

significance of the ‘purchase order’ provision of 42 C.F.R. § 136.24.” (Pls’ Res. 

Br., Dkt. #19, at p. 12 (heading)).  But that regulation provides: “No payment will 

be made for medical care and services . . . unless . . . a purchase order for the care 

and services has been issued. . . .” 42 C.F.R. § 136.24(a).  That regulation is, in a 

word, unambiguous.  And Plaintiffs failed to generally allege, or even mention, 

that this condition precedent “occurred” or was “performed.” Fed. R. Civ. P. 9(c).  

Second, Plaintiffs attempt to diminish the federal requirement that Plaintiffs 

first exhaust all “alternate resources” prior to receiving MLR.  But as a “payor of 

last resort,” IHS will not be responsible “for or authorize payment for contract 

health services to the extent that . . . [t]he Indian is eligible for alternate resources 

as defined in paragraph (c).” 42 C.F.R. § 136.61(a), (b)(1). Paragraph (c) defines 

“alternate resource” to mean, among other things, “private insurance,” i.e., the 

Plan.  Id.  At the very least, Plaintiffs should be required to plead that they 

exhausted all “alternate resources” within the meaning of 42 C.F.R. § 136.61(a) 

and (b)(1).  And necessary to that allegation would be the requirement that 

Plaintiffs’ alleged Plan include an “exclusionary clause” designating the Plan as 

“residual.”  See BCBSM’s Brief in Support of its Motion to Dismiss, Dkt. #14, at 

pp. 15-17.  Without that allegation, dismissal of Plaintiffs’ MLR claims is 

appropriate.  Id. 

Finally, Plaintiffs suggest that BCBSM (as an alleged fiduciary) was 

“obligated to ensure that the Plan complied with any conditions precedent to MLR 

2:15-cv-13708-DML-MKM   Doc # 21   Filed 01/28/16   Pg 8 of 10    Pg ID 330



 

7 

 

eligibility to preserve plan assets,” ostensibly as a basis to excuse Plaintiffs’ failure 

to satisfy conditions precedent to MLR.  (Pls’ Res. Br., Dkt. #19, at p. 16 

(heading)).   But the case Plaintiffs cite on this point, Krohn v. Huron Memorial 

Hosp., 173 F.3d 542, 548 (6th Cir. 1999), only found the fiduciary responsible 

where it “fail[ed] to provide information about [the plaintiff’s] entitlement to long-

term disability benefits when her husband requested general information about the 

benefits to which she was entitled.” (Emphasis added).  Fiduciaries are under no 

blanket obligation to keep plan participants apprised of every program that may 

positively benefit them, and Plaintiffs cite to no case supporting that proposition. 

  

III. Conclusion 

For the foregoing reasons, and for those reasons stated in BCBSM’s 

originally-filed Motion and supporting Brief, BCBSM respectfully requests that 

this Court dismiss Plaintiffs’ Complaint in its entirety.  

 

Respectfully submitted, 

 

DICKINSON WRIGHT PLLC 

 

By:    /s/ Brandon C. Hubbard   

Kathleen A. Lang (P34695) 

Brandon C. Hubbard (71085) 

Farayha Arrine (P73535) 

Aaron V. Burrell (P73708) 

Attorneys for Defendant 

500 Woodward Avenue, Ste. 4000 

      Detroit, MI 48226 

Dated:  January 28, 2016.    (313)223-3500
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