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STATEMENT OF JURISDICTION 

Plaintiffs-Appellants State of Alaska Department of Natural Resources and 

Department of Transportation and Public Facilities (collectively “the State”) filed a 

complaint in the district court under, inter alia, the Quiet Title Act (“QTA”), 

28 U.S.C. §2409a, seeking to quiet title to various rights-of-way against the 

United States and numerous non-federal defendants pursuant to a federal statute 

commonly known as “R.S. 2477.”   

As relevant to this appeal, the State sought to quiet title to R.S. 2477 rights-

of-way across two Alaska Native allotments issued by the United States and held 

by defendants Agnes Purdy and Anne Lynn Purdy.  The State also sought a 

declaratory judgment that it holds title to R.S. 2477 rights-of-way across the Purdy 

Native allotments.  Further, the State sought to condemn rights-of-way across the 

Purdy Native allotments under 25 U.S.C. §357.  The State invoked the jurisdiction 

of the district court under 28 U.S.C. §1331 (federal question), §1346(f) 

(jurisdiction of quiet-title actions), §2201 (declaratory judgment), §2409a (quiet 

title), and 25 U.S.C. §357.  State’s Opening Brief (“Br.”) 2-3; State’s Excerpts of 

Record (“ER”) 55-56 (¶¶4A, 4B, 4D, 5, 6) (complaint). 

In an order filed December 23, 2013, the district court dismissed the State’s 

QTA, declaratory judgment, and condemnation claims respecting the Purdy Native 

allotments for lack of subject-matter jurisdiction under Fed. R. Civ. P. 12(b)(1) and 
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entered judgment under Fed. R. Civ. P. 54(b).  ER2-ER10 (order); ER1 

(judgment).  On January 22, 2014, the State filed a timely notice of appeal.  ER11-

ER13.  See 28 U.S.C. §2107; Fed. R. App. P. 4(a)(1)(B).   

This Court’s jurisdiction rests on 28 U.S.C. §1291.  However, for the 

reasons stated infra at 25-56, the district court lacked jurisdiction over the State’s 

QTA, declaratory judgment, and condemnation claims respecting the Purdy Native 

allotments.   

STATEMENT OF ISSUES PRESENTED 
 

I.  Whether the “Indian lands” exception to the waiver of federal sovereign 

immunity in the QTA, 28 U.S.C. §2409a(a), deprived the district court of 

jurisdiction over the State’s QTA claim for R.S. 2477 rights-of-way across the 

Purdy Native allotments, where the United States has a colorable claim that the 

allotments fall within the “Indian lands” exception. 

II. Whether the district court lacked independent subject-matter jurisdiction 

under 28 U.S.C. §2201 to grant the State a declaratory judgment that it holds title 

to R.S. 2477 rights-of-way across the Purdy Native allotments. 

III. Whether the district court lacked jurisdiction over the State’s claim for 

condemnation of rights-of-way across the Purdy Native allotments under 25 U.S.C. 

§357, where (inter alia) that count of the complaint was required to, but did not, 

name the United States as a defendant. 
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STATEMENT REGARDING ADDENDUM 

 Pertinent statutes and regulations are set forth in the addendum to this brief. 

STATEMENT OF THE CASE 

 In its complaint, the State sought to quiet title under the QTA to various 

alleged R.S. 2477 rights-of-way against the United States and numerous non-

federal defendants.  Two of those defendants are Agnes Purdy and Anne Lynn 

Purdy, each of whom owns a Native allotment issued by the United States pursuant 

to the Alaska Native Allotment Act, 43 U.S.C. §270-1 et seq. (1970) (“ANAA”).  

Under the ANAA, the Purdys and their heirs cannot alienate the allotments unless 

the Secretary of the Interior approves a deed conveying full title to the purchaser.  

Id. §270-1.    

Invoking the QTA and the Declaratory Judgment Act, the State’s complaint 

sought to quiet title to alleged R.S. 2477 rights-of-way over certain trails that cross 

the Purdy Native allotments.  The State also sought to condemn those rights-of-

way under 25 U.S.C. §357.  The district court granted the Purdys’ Rule 12(b)(1) 

motion to dismiss those claims for lack of subject-matter jurisdiction and entered 

judgment under Rule 54(b).  The State’s appeal followed.  
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A.    The State’s Complaint     

On March 20, 2013, the State filed a complaint in the U.S. District Court for 

the District of Alaska against the United States and numerous non-federal 

defendants, including Native allottees Agnes Purdy and Anne Lynn Purdy.  ER53-

ER133 (complaint).  The complaint is pled in six counts, only three of which – 

Counts I, V, and VI – are relevant to this appeal.   

Count I.  In this count, the State asserted a QTA claim only against the 

United States.  The State sought to quiet title to alleged rights-of-way over six 

trails pursuant to R.S. 2477.  ER124-ER126 (¶¶302-313).  The six trails described 

in the complaint are located in the “Fortymile Region” near Chicken, Alaska.  

ER55 (¶1).  Only four are germane here (the other two do not involve Native 

allotments): the “Chicken to Franklin Trail,” the “Chicken Ridge Trail,” the 

“Chicken Ridge Alternate Trail,” and the “Myers Fork Spur Trail.”  ER125 (¶¶304, 

306).  See Br. 8-10.   

Each of those trails is alleged to cross (among numerous other parcels of 

land) “Native Allotment No. 50-2008-0437 owned by Defendant Agnes M. Purdy 

and [Native] Allotment No. 50-2013-0004 owned by [Defendant] Anne L. Purdy.”  

ER84 (¶152), ER92 (¶184), ER92 (¶205), ER101 (¶224).  See ER57 (¶16), 

ER58 (¶19), ER3-ER4 (district court order).  The complaint alleges that the United 
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States “holds restrictions on alienation for Alaska Native allotments,” including the 

Purdy Native allotments.  ER57 (¶15).  

The complaint alleges that the four trails listed above “were all accepted as 

R.S. 2477 rights-of-way by both public use and by appropriate action by public 

authorities” between 1886 and 1923.  ER125 (¶¶304, 306).  The Purdy Native 

allotments are alleged to be “subject to” each of the four trails “as a valid existing 

right” and “pursuant to the express terms of the allotment certificates.”  ER84 

(¶152), ER92 (¶184), ER97 (¶205), ER101 (¶224).  The State sought an order from 

the district court “quieting title to the rights-of-way at issue herein, as against the 

United States, based upon their status as public highways pursuant to R.S. 2477.”  

ER126 (¶313). 

Count V.  In this count, the State sought a declaratory judgment against “all 

Defendants” under 28 U.S.C. §2201, including the United States and the Purdys.  

ER129-ER131 (¶¶340-345).  The State sought “a declaration that the rights-of-way 

at issue are public highways * * * vesting in favor of the State” by virtue of 

R.S. 2477.  ER129 (¶341), ER130 (¶345).  

Count VI.  In this count, the State sought to condemn “portions of the Agnes 

M. Purdy & Anne L. Purdy Native Allotments” under 25 U.S.C. §357.  ER131 

(caption); ER131-ER132 (¶¶346-355).  This count was pled “in the alternative” to 

the State’s QTA claim and sought to condemn rights-of-way where the trails at 
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issue “traverse” the Purdy Native allotments.  ER131 (¶348).  As its caption 

indicates, Count VI is not asserted against the United States as a defendant.  

B. Legal Background 

 1.  Federal sovereign immunity.  The Supreme Court has explained: 

The basic rule of federal sovereign immunity is that the United 
States cannot be sued at all without the consent of Congress.  
A necessary corollary of this rule is that when Congress 
attaches conditions to legislation waiving the sovereign 
immunity of the United States, those conditions must be 
strictly observed[.] 
 

Block v. North Dakota, 461 U.S. 273, 287 (1983).  Accordingly, “[a] waiver of the 

Federal Government’s sovereign immunity must be unequivocally expressed in 

statutory text,” and “a waiver of the Government’s sovereign immunity will be 

strictly construed, in terms of its scope, in favor of the sovereign.”  Lane v. Pena, 

518 U.S. 187, 192 (1996). 

 2.  The Quiet Title Act and the “Indian lands” exception.  The QTA 

provides: “The United States may be named as a party defendant in a civil action 

under this section to adjudicate a disputed title to real property in which the United 

States claims an interest, other than a security interest or water rights.”  28 U.S.C. 

§2409a(a).  The QTA applies “to cases involving claims for less than fee simple 

title interests to disputed property,” such as claims for rights-of-way.  State of 

Alaska v. Babbitt, 38 F.3d 1068, 1074 (9th Cir. 1994) (“Albert”) (collecting cases).  
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See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 

S. Ct. 2199, 2205 (2012); Mills v. United States, 742 F.3d 400, 405 (9th Cir. 2014). 

The QTA is a waiver of federal sovereign immunity, but that waiver is a 

limited one.  The QTA is “the exclusive means by which adverse claimants [may] 

challenge the United States’ title to real property.”  Block, 461 U.S. at 286.  See 

Patchak, 132 S. Ct. at 2205 (describing nature of the QTA’s waiver of sovereign 

immunity).  Congress placed “carefully crafted limitations” on the QTA’s waiver 

of sovereign immunity.  United States v. Mottaz, 476 U.S. 834, 844 (1986).  

Congress deemed those limitations “necessary for the protection of the national 

public interest.”  Id. at 847 (quoting Block, 461 U.S. at 284-85).   

The limitation relevant to this appeal, commonly referred to as the “Indian 

lands” exception, provides: “This section does not apply to trust or restricted 

Indian lands * * *.” 28 U.S.C. §2409a(a). Therefore, “when the United States 

claims an interest in real property based on that property’s status as trust or 

restricted Indian lands, the Quiet Title Act does not waive the government’s 

immunity.”  Mottaz, 476 U.S. at 843.  See Wildman v. United States, 827 F.2d 

1306, 1309 (9th Cir. 1987) (“The ordinary reason[s] for enforcing sovereign 

immunity * * * are reinforced when Indian lands are in question.”).   

The Supreme Court recently reiterated: “The QTA’s authorization of suit 

‘does not apply to trust or restricted Indian lands.’”  Patchak, 132 S. Ct. at 2205 
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(quoting 28 U.S.C. §2409a(a)).  “In the QTA, Congress made a judgment about 

how far to allow quiet title suits – to a point, but no further.  (The ‘no further’ 

includes * * * the ‘Indian lands’ exception * * *).”  Id. at 2209.1   

Under this Court’s precedent, “[a]s long as the United States has a ‘colorable 

claim’ to a property interest based on that property’s status as trust or restricted 

Indian lands, the QTA renders the government immune from suit.”  State of Alaska 

v. Babbitt, 75 F.3d 449, 451-52 (9th Cir. 1996) (“Foster”).  Accord State of Alaska 

v. Babbitt, 182 F.3d 672, 675 (9th Cir. 1999) (“Bryant”); Albert, 38 F.3d at 1076. 

This appeal involves the QTA’s exception for “restricted” Indian lands.  

28 U.S.C. §2409a(a).  As noted (supra at 4-5), the State’s complaint itself alleges 

that the United States “holds restrictions on alienation for Alaska Native 

allotments,” including the Purdy Native allotments.  ER57 (¶15).  See 25 C.F.R. 

§152.1(c) (“Restricted land means land or any interest therein, the title to which is 

held by an individual Indian, subject to Federal restrictions against alienation or 

encumbrance.”).     

3.  The Declaratory Judgment Act.  With exceptions not relevant here, the 

Declaratory Judgment Act (“DJA”) authorizes a federal court, “[i]n a case of actual 

                                                           
1  Patchak held that the QTA’s “Indian lands” exception was “inapposite to this 
litigation.”  The Court explained that the plaintiff’s suit in that case “is not a quiet 
title action, because although it contests the Secretary’s title, it does not claim any 
competing interest in the Bradley Property.”  132 S. Ct. at 2206 (emphasis in 
original).  That holding is inapplicable here.  
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controversy within its jurisdiction,” to “declare the rights and other legal relations 

of any interested party seeking such declaration.”  28 U.S.C. §2201(a).  However, 

the DJA is “not an independent source of federal subject matter jurisdiction.”  

Levin Metals Corp. v. Parr-Richmond Terminal Co., 799 F.2d 1312, 1315 (9th Cir. 

1986).  

4.  25 U.S.C. §357.  This condemnation statute provides: “Lands allotted in 

severalty to Indians may be condemned for any public purpose under the laws of 

the State or Territory where located in the same manner as land owned in fee may 

be condemned, and the money awarded as damages shall be paid to the allottee.”  

The authorization to condemn allotted Indian land in 25 U.S.C. §357 “confers by 

implication permission to sue the United States.”  Accordingly, the United States is 

“an indispensable party defendant to the condemnation proceedings” brought under 

§357, for “[a] proceeding against property in which the United States has an 

interest is a suit against the United States.”  Minnesota v. United States, 305 U.S. 

382, 386-88 (1939).  

5.  R.S. 2477.  Prior to its repeal, R.S. 2477 provided a means of public 

access across unreserved public domain lands.  Enacted in 1866, R.S. 2477 states: 

“[T]he right of way for the construction of highways over public lands, not 

reserved for public uses, is hereby granted.”  Act of July 26, 1866, ch. 262, §8, 
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14 Stat. 251, 253 (1868), subsequently codified at 43 U.S.C. §932 (1970).  See 

Mills, 742 F.3d at 403.  

On October 21, 1976, Congress repealed R.S. 2477 in the Federal Land 

Policy and Management Act but preserved “any valid * * * right-of-way * * * 

existing on the date of approval of this Act.”  Pub. L. No. 94-579, §701(a), 

§706(a), 90 Stat. 2743, 2786, 2793 (1976).  See Great Old Broads for Wilderness 

v. Kimbell, 709 F.3d 836, 842-43 n.1 (9th Cir. 2013); Southern Utah Wilderness 

Alliance v. Bureau of Land Management, 425 F.3d 735, 740-41 (10th Cir. 2005) 

(“SUWA”); United States v. Gates of the Mountains Lakeshore Homes, Inc., 

732 F.2d 1411, 1413 & n.3 (9th Cir. 1984). 

Although the district court did not reach the merits of the State’s R.S. 2477 

claims, two general R.S. 2477 principles are helpful to an understanding of this 

appeal.  First, whether R.S. 2477 has granted an interest in federal land in a 

particular factual scenario, and the scope of that grant, are questions of federal law.  

See Gates of the Mountains, 732 F.2d at 1413.  However, state law informs 

whether a particular right-of-way has been “accepted” by the public.  SUWA, 425 

F.3d at 770.  See also, e.g., Lyon v. Gila River Indian Community, 626 F.3d 1059, 

1077 (9th Cir. 2010).     

Second, under Alaska law, to effect the grant of a right-of-way, “the public 

must use the land ‘for such a period of time and under such conditions as to prove 
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that the grant had been accepted,’ or appropriate public authorities of the state must 

act in a way that clearly manifests their intention to accept the grant.”  Price v. 

Eastham, 75 P.3d 1051, 1055 (Alaska 2003) (quoting Dillingham Commercial Co. 

v. City of Dillingham, 705 P.2d 410, 413-14 (Alaska 1985)).  See also Fitzgerald v. 

Puddicombe, 918 P.2d 1017, 1019 (Alaska 1996).  

6.  Alaska Native Allotment Act.  The United States issued the Purdy 

allotments under the ANAA, 43 U.S.C. §270-1 et seq. (1970).  Prior to its repeal, 

the ANAA authorized the Secretary of the Interior “to allot not to exceed one 

hundred and sixty acres of vacant, unappropriated, and unreserved nonmineral land 

in Alaska * * * to any Indian * * *.”2  Id. §270-1.  The ANAA specified that “the 

land so allotted shall be deemed the homestead of the allottee and his heirs in 

perpetuity, and shall be inalienable and nontaxable until otherwise provided by 

Congress.”  Id.   

The ANAA further provided that “any Indian * * * who receives an 

allotment under this section, or his heirs, is authorized to convey by deed, with the 

approval of the Secretary of the Interior, the title to the land so allotted, and such 

                                                           
2  The ANAA does not define “unappropriated.” Generally, “appropriated public 
lands” are “[o]riginal public domain lands which are covered by an entry, patent, 
certification, or other evidence of land disposal”; conversely, “unappropriated 
public lands” are “[p]ublic lands which have not been appropriated.”  U.S. Dept. of 
the Interior, Bureau of Land Management, Glossary of Public Land Terms at 3, 54 
(printed 1949; reprinted without revision June 1959).   
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conveyance shall vest in the purchaser a complete title to the land[.]”  Id.  The 

applicant for an allotment was required to provide “proof satisfactory to the 

Secretary of the Interior of substantially continuous use and occupancy of the land 

for a period of five years.”  Id. §270-3.    

The ANAA was repealed in the Alaska Native Claims Settlement Act, 

43 U.S.C. §1601 et seq., which included a savings provision for “any application 

for an allotment that is pending before the Department of the Interior on 

December 18, 1971.”  43 U.S.C. §1617(a).  See Albert, 38 F.3d at 1070 n.1. 

C. Factual Background 

1.  Agnes Purdy’s Native allotment.  The State’s complaint alleges that 

Agnes Purdy’s “legal interest * * * in and to the property at issue in this case 

derives from” a Native Allotment Certificate issued by the United States in 

August 2008.  ER57 (¶17A).  That allotment certificate is in the record (ER36-

ER37), along with administrative decisions that led up to the United States’ 

issuance of that certificate (ER22-ER35, ER40-ER44), as discussed below. 

 Agnes Purdy is the surviving spouse and heir of Arthur Purdy.  ER23, 

ER33, ER40.  On March 17, 1971, the Bureau of Indian Affairs (“BIA”) filed a 

Native allotment application on behalf of Arthur Purdy with the Bureau of Land 

Management (“BLM”) under the ANAA.  ER40 & n.1.  See ER4 & n.5.  Arthur 

  Case: 14-35051, 12/15/2014, ID: 9350146, DktEntry: 33, Page 23 of 83



13 
 

Purdy’s application sought an allotment of approximately 160 acres and indicated 

use and occupancy beginning in 1931.  ER40.   

In 1979, BLM conducted a mineral examination and approved a mineral 

report in 1989.  ER23.  Evidence gathered during BLM’s mineral examination 

supported Arthur Purdy’s claim of continued use and occupancy since 1931.  

ER41.  However, the mineral report concluded that the land was valuable for 

minerals (gold).  ER22, ER23.  Accordingly, BLM issued a decision in 1989 

rejecting Arthur Purdy’s allotment application.  Id.  See supra at 11 (under ANAA, 

Secretary of the Interior may allot “nonmineral” land).  

 In the meantime, Arthur Purdy had died.  ER23.  Agnes Purdy, as her 

husband’s heir, appealed BLM’s decision to the Interior Board of Land Appeals 

(“IBLA”).  Id.  In 1993, the IBLA set aside BLM’s decision and remanded for a 

hearing on whether the land covered by Arthur Purdy’s allotment application is 

mineral in character.  ER23; see Anne Lynn Purdy, 122 I.B.L.A. 209 (1992).  In 

September 2006, an administrative law judge (“ALJ”) found that “the land covered 

by [Arthur] Purdy’s allotment application is nonmineral.”  ER34.   

Next, in November 2006, BLM issued a decision approving Arthur Purdy’s 

allotment application, except for about three acres (of the requested approximately 

160 acres). ER40-ER44.  BLM found that the application met the requirements of 

the ANAA: “at the time the claim was initiated, the lands were vacant, 
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unappropriated and unreserved,” and “the applicant has satisfied the use and 

occupancy requirements.”  ER41.     

 Thereafter, on August 11, 2008, BLM issued a Native Allotment Certificate, 

described as “a deed,” to the “Heirs, Devisees, and/or Assigns of Arthur Purdy.”  

ER36-ER37.  The allotment certificate (No. 50-2008-0437) states that it is “for the 

following-described land: U.S. Survey No. 13799, Alaska[,] [c]ontaining 159.91 

acres, as shown on the plat of survey[.]”  ER36.   

The allotment certificate sets out several qualifications.  Reflecting 

requirements in the ANAA (supra at 11-12), the certificate states that the allotted 

land “shall be deemed the homestead of the allottee and his heirs in perpetuity, and 

shall be inalienable and nontaxable until otherwise provided by Congress or until 

the Secretary of the Interior or his delegate * * * approves a deed of conveyance 

vesting in the purchaser a complete title to the land.”  ER36 (emphasis added).     

The allotment certificate further states that “[t]he grant of the above 

described land is subject to the continued right of public access along the non-

exclusive use Chistochina-Eagle Trail, not to exceed twenty-five (25) feet in 

width.”  ER37 (capitalization omitted).   

 2.  Anne Lynn Purdy’s Native allotment.  The factual background concerning 

Anne Lynn Purdy’s allotment is quite similar to Agnes Purdy’s.  The State’s 

complaint alleges that Anne Lynn Purdy’s “legal interest * * * in and to the 
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property at issue in this case derives from” a Native Allotment Certificate issued 

by the United States in October 2012.  ER57 (¶19).  That allotment certificate is in 

the record (ER38-ER39), along with an administrative decision that led up to the 

United States’ issuance of that certificate (ER45-ER52), as discussed below.  

At some point prior to September 14, 1971, the BIA filed a Native allotment 

application on behalf of Anne Lynn Purdy with BLM under the ANAA.  ER46 & 

n.1.  See ER4 & n.5; Anne Lynn Purdy, 122 I.B.L.A. at 210 n.1.  Her application 

sought an allotment of “Parcel A,” consisting of 40 acres, and indicated use and 

occupancy beginning in 1947.  ER46.  Her requested allotment is adjacent to that 

of Agnes Purdy.  ER139 (map).     

In 1979, BLM conducted a field examination and in 1989 issued a mineral 

report, which concluded that the land was valuable for minerals (gold).  Anne Lynn 

Purdy, 122 I.B.L.A. at 210.  Accordingly, BLM issued a decision in 1989 rejecting 

Anne Lynn Purdy’s allotment application.  Id.  See supra at 11 (under ANAA, 

Secretary of the Interior may allot “nonmineral” land).  

 Anne Lynn Purdy appealed BLM’s decision to the IBLA.  Her 

administrative appeal was consolidated with that of Agnes Purdy.  Anne Lynn 

Purdy, 122 I.B.L.A. at 210.  In 1992, the IBLA set aside BLM’s decision and 

remanded for a hearing on whether the land covered by Anne Lynn Purdy’s 

allotment application is mineral in character.  Id. at 216.  In September 2006, after 
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an ALJ had conducted a hearing, BLM dismissed its contest to her application.  

ER23.   

 Next, in August 2012, BLM issued a decision approving Anne Lynn Purdy’s 

Native allotment application for Parcel A.  ER45-ER52.  BLM found that her 

application met the requirements of the ANAA: “at the time the claim was 

initiated, the public lands were vacant, unappropriated and unreserved,” and “the 

applicant has satisfied the use and occupancy requirements.”  ER48.   

 Thereafter, on October 4, 2012, BLM issued a Native Allotment Certificate, 

described as “a deed,” to Anne Lynn Purdy.  ER38-ER39.  The allotment 

certificate (No. 50-2013-0004) states that it is “for the following-described land: 

U.S. Survey No. 14233, Alaska[,] [c]ontaining 40.00 acres, as shown on the plat of 

survey[.]”  ER38.   

Anne Lynn Purdy’s Native allotment certificate sets out several 

qualifications.  Reflecting requirements in the ANAA (supra at 11-12), the 

allotment certificate states that the allotted land “shall be deemed the homestead of 

the allottee and her heirs in perpetuity, and shall be inalienable and nontaxable 

until otherwise provided by Congress or until the Secretary of the Interior or his 

delegate * * * approves a deed of conveyance vesting in the purchaser a complete 

title to the land.”  ER38 (emphasis added).   
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The allotment certificate further states: “The grant of the above described 

land is subject to: 1. The continued right of public access along the non-exclusive 

use Chistochina-Eagle Trail not to exceed twenty-five (25) feet in width; 2. The 

continued right of public access along the non-exclusive use Forty (40) Mile to 

Lillywig Creek Trail not to exceed twenty-five (25) feet in width; and 3. The 

continued right of public access along the non-exclusive use Ketchumstuk to 

Chicken Trail not to exceed twenty-five (25) feet in width.”  ER39 (capitalization 

omitted). 

D. Course of Proceedings and Disposition Below 

1.  The State filed its complaint in the district court on March 20, 2013.  

ER53; see supra at 4-6 (discussing relevant counts).  On July 15, 2013, the United 

States filed an answer in which it admitted that the four trails germane to this 

appeal – i.e., the “Chicken to Franklin Trail,” the “Chicken Ridge Trail,” the 

“Chicken Ridge Alternate Trail,” and the “Myers Fork Spur Trail” – cross the 

Purdy Native allotments, but denied the State’s allegations that those trails qualify 

as R.S. 2477 rights-of-way.  United States’ Supplemental Excerpts of Record 

(“U.S.SER”)26 (¶152), U.S.SER32 (¶184), U.S.SER36 (¶205), U.S.SER39 (¶224), 

U.S.SER57-58 (¶¶ 302-313). 

2.  On August 2, 2013, the Purdys filed a motion to dismiss the State’s 

claims respecting their Alaska Native allotments for lack of subject-matter 
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jurisdiction under Fed. R. Civ. P. 12(b)(1).  ER161 (Dkt. 91).  See ER2 (district 

court order).   The State filed an opposition to the Purdys’ motion, and the Purdys 

filed a reply.  Id.  

Prior to ruling on the Purdys’ motion, the district court requested the 

United States and another party-defendant, the Tanana Chiefs Conference, to file 

“amicus”3 briefs addressing “the issue of the subject matter jurisdiction of this 

[c]ourt over native allotments under the Quiet Title Act, 28 U.S.C. §2409a(a).”  

ER163 (Dkt. 116, at 3).  In its brief, the United States argued that the Purdy Native 

allotments are “restricted Indian lands” under 28 U.S.C. §2409a(a) and, 

accordingly, that the court lacked subject-matter jurisdiction over the State’s QTA 

claim for R.S. 2477 rights-of-way across those Native allotments.  ER164 

(Dkt. 123, at 1). 

3.  In an order filed December 23, 2013, the district court dismissed the 

State’s QTA, declaratory judgment, and condemnation claims respecting the Purdy 

Native allotments (i.e., Count I in part, Count V in part, and Count VI) for lack of 

subject-matter jurisdiction under Rule 12(b)(1).  The court entered judgment under 

Fed. R. Civ. P. 54(b).  ER2-ER10 (order); ER1 (judgment). 

                                                           
3  The district court’s request for “amicus” briefs was a misnomer given that the 
United States and the Tanana Chiefs Conference are party-defendants to the State’s 
lawsuit.  ER57 (¶15), ER58 (¶20).  Nothing turns on the court’s terminology, 
however.  
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The district court treated the Purdys’ Rule 12(b)(1) motion as a “facial” 

jurisdictional attack on the State’s complaint.  See ER2-ER10.  The court assumed 

the truth of the factual allegations in the complaint – insofar as they bore on Counts 

I, V, and VI – and concluded that those factual allegations were “not sufficient as a 

legal matter to invoke the court’s jurisdiction” under the QTA, the DJA, and 

25 U.S.C. §357 respecting the Purdy Native allotments.  Leite v. Crane Co., 749 

F.3d 1117, 1121 (9th Cir. 2014).   

The court concluded that: (i) as to Count I, under Ninth Circuit precedent, 

the Purdy Native allotments fall within the “Indian lands” exception to the QTA’s 

waiver of federal sovereign immunity, 28 U.S.C. §2409a(a), because “the Purdys 

clearly have more than a ‘colorable’ claim to their allotments, in fact they have 

been issued allotments” by the United States; (ii) as to Count V, since the QTA is 

the “exclusive remedy available” for quieting title to an alleged R.S. 2477 right-of-

way over lands in which the United States claims an interest, such as the Purdy 

Native allotments, “the Declaratory Judgment Act, 28 U.S.C. §2201, does not 

confer jurisdiction” over such a claim; and (iii) as to Count VI, whereas the 

United States is an indispensable party to the State’s claim for condemnation of 

rights-of-way across the Purdy Native allotments under 25 U.S.C. §357, Count VI 

“appears to be directed against the Purdys alone.”  ER4, 5 & n.9, 6-8. 
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4.  After entering judgment under Rule 54(b), the district court granted a 

joint motion, filed by the State and the United States, to stay the remainder of the 

case pending appeal.  The court ordered that “the remaining portions of this case 

are stayed until issuance of a mandate from the United States Court of Appeals for 

the Ninth Circuit resolving the State’s appeal.”  ER169 (Dkt. 169, at 1). 

STANDARD OF REVIEW 

 1.  This Court “reviews de novo a district court’s grant of a motion to 

dismiss for lack of subject matter jurisdiction” under Fed. R. Civ. P. 12(b)(1).  

Mills, 742 F.3d at 404.  The Court may affirm a Rule 12(b)(1) dismissal “on any 

basis supported by the record.”  Zuress v. Donley, 606 F.3d 1249, 1252 (9th Cir. 

2010).  

“[T]he party asserting federal jurisdiction when it is challenged has the 

burden of establishing it.”  DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342 n.3 

(2006).  Here, that party is the State.  “It is to be presumed that a cause lies outside 

[of federal courts’] limited jurisdiction, and the burden of establishing the contrary 

rests upon the party asserting jurisdiction.”  Columbia Riverkeeper v. U.S. Coast 

Guard, 761 F.3d 1084, 1091 (9th Cir. 2014) (quoting Kokkonen v. Guardian Life 

Ins. Co. of Am., 511 U.S. 375, 377 (1994)) (bracketed material added and citations 

omitted by Columbia Riverkeeper). 

  Case: 14-35051, 12/15/2014, ID: 9350146, DktEntry: 33, Page 31 of 83



21 
 

 2.  In reviewing a “facial” Rule 12(b)(1) dismissal for lack of jurisdiction, 

this Court “accept[s] all of the factual allegations in the complaint as true,” but 

“do[es] not accept legal conclusions in the complaint as true, even if ‘cast in the 

form of factual allegations.’”  Lacano Investments, LLC v. Balash, 765 F.3d 1068, 

1071 (9th Cir. 2014) (quoting Doe v. Holy See, 557 F.3d 1066, 1073 (9th Cir. 

2009)) (emphasis in original).          

That principle applies here because whether R.S. 2477 has granted an 

interest in federal land in a particular factual scenario, and the scope of that grant, 

are ultimately questions of law, i.e., are legal conclusions.  See Gates of the 

Mountains, 732 F.2d at 1413; Price, 75 P.3d at 1055.  Thus, allegations in the 

State’s complaint that particular trails which cross the Purdy Native allotments 

qualify as R.S. 2477 rights-of-way are not accepted as true for purposes of 

reviewing the district court’s Rule 12(b)(1) dismissal.  Lacano Investments, 

765 F.3d at 1071.      

3.  In the “Standard of Review” section of its brief, the State contends that 

“it is error to dismiss under Rule 12(b)(1) when ‘the jurisdictional issue and 

substantive issues are so intertwined that the question of jurisdiction is dependent 

on the resolution of factual issues going to the merits of an action,’” and it suggests 

that this principle might apply to the district court’s dismissal of its QTA claim.  

Br. 21-22 (quoting Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 
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2004)), Br. 33-34.  In the “Argument” section of its brief, however, the State does 

not contend that the district court actually committed such an error in its 

Rule 12(b)(1) order.   

Moreover, the “so intertwined” principle is inapplicable here.  That principle 

applies to “factual” Rule 12(b)(1) attacks, not “facial” attacks.  Meyer, 373 F.3d at 

1039.  See Leite, 749 F.3d at 1121-22 & n.3 (discussing the distinction between 

facial and factual Rule 12(b)(1) attacks and explaining that the “intertwined” 

principle is a “caveat” that applies to the latter).  As shown (supra at 19), the 

district court treated the Purdys’ Rule 12(b)(1) motion as a “facial” attack and 

assumed the truth of the relevant factual allegations.  In dismissing the State’s 

claims, including its QTA claim, the court did not make any “jurisdictional finding 

of genuinely disputed facts.”  Meyer, 373 F.3d at 1039 (brackets omitted).  Nor 

does the State identify any such factual findings by the court.4 

                                                           
4  Even if the district court were deemed to have treated the Purdys’ Rule 12(b)(1) 
motion as a “factual” attack – which the court did not – the “so intertwined” 
principle would not apply.  Meyer explains that “[t]he question of jurisdiction and 
the merits of an action are intertwined where a statute provides the basis for both 
the subject matter jurisdiction of the federal court and the plaintiff’s substantive 
claim for relief.”  Id. at 1039 (internal quotation marks omitted).  That is not the 
situation here.  If the district court had jurisdiction over the State’s QTA claim, 
jurisdiction was provided by 28 U.S.C. §1346(f); whereas different statutes, the 
QTA and R.S. 2477, provided the basis for the State’s substantive claim for relief.  
The State’s argument would seem to preclude any Rule 12(b)(1) dismissal of a 
QTA suit where the defense is the “Indian lands” exception – a result which is 
contrary to Bryant, Foster, and Albert.     
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SUMMARY OF ARGUMENT 

I.  The “Indian lands” exception to the QTA’s waiver of federal sovereign 

immunity deprived the district court of jurisdiction over the State’s claim in 

Count I for R.S. 2477 rights-of-way across the Purdy Native allotments because 

the United States has a “colorable claim” that those allotments, including the land 

located within the alleged R.S. 2477 rights-of-way, fall within the “Indian lands” 

exception.  On this record, the United States’ position that the Purdy Native 

allotments are “restricted Indian lands” for purposes of 28 U.S.C. §2409a(a) is at 

the very least “colorable” because it is based on a rationale that is not arbitrary or 

frivolous.  The State’s contention that the federal government has “no colorable 

claim” that the land located within the alleged R.S. 2477 rights-of-way are 

“restricted Indian lands” rests largely on (i) legal conclusions – which are not 

accepted as true for purposes of deciding a Rule 12(b)(1) motion – that the trails 

which cross the Purdy Native allotments qualify as R.S. 2477 rights-of-way, and 

(ii) the State’s misinterpretation of this Court’s decision in Bryant.  Moreover, the 

State’s alternative argument for QTA jurisdiction – that the United States is not an 

indispensable party to the State’s QTA claim respecting the Purdy Native 

allotments – is waived and, in any event, rests on a misinterpretation of Lyon v. 

Gila River Indian Community, 626 F.3d 1059 (9th Cir. 2010).   
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II. The district court lacked independent subject-matter jurisdiction under 

28 U.S.C. §2201 to grant the State a declaratory judgment in Count V that it holds 

title to R.S. 2477 rights-of-way across the Purdy Native allotments.  Not only is the 

QTA the exclusive means by which adverse claimants may challenge the United 

States’ title to real property in which the federal government has an interest, but 

moreover, the Declaratory Judgment Act is not an independent source of federal 

subject-matter jurisdiction and does not extend the jurisdiction of the federal 

courts.  The State’s contention that the district court had independent jurisdiction 

under §2201 to issue a declaratory judgment deciding the very same 

R.S. 2477/quiet-title issues rests on a misinterpretation of Janakes v. U.S. Postal 

Service, 768 F.2d 1091 (9th Cir. 1985).   

III. The district court lacked jurisdiction over the State’s claim in Count VI 

for condemnation of rights-of-way across the Purdy Native allotments under 

25 U.S.C. §357, where Count VI was required to, but did not, name the United 

States as a defendant.  The United States is an indispensable party to a §357 

condemnation claim, but Count VI is expressly brought only against “portions of 

the Agnes M. Purdy & Anne L. Purdy Native Allotments” – not against the United 

States.  There are additional grounds in the record on which the Court may affirm 

the Rule 12(b)(1) dismissal of Count VI, as well.  For example, although appearing 

to be a condemnation claim, Count VI as pled essentially attempts to evade the 
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“Indian lands” exception to the QTA’s waiver of federal sovereign immunity by 

asking the district court to “confirm” that the State owns title to rights-of-way 

across the allotments and therefore owes no just compensation for the taking of a 

property interest in the allotments.  The Supreme Court has made clear, however, 

that the QTA’s remedial scheme cannot be circumvented by artful pleading.   

ARGUMENT 

I.  THE “INDIAN LANDS” EXCEPTION TO THE QUIET TITLE ACT’S 
WAIVER OF FEDERAL SOVEREIGN IMMUNITY DEPRIVED THE 
DISTRICT COURT OF JURISDICTION OVER THE STATE’S CLAIM 
FOR R.S.2477 RIGHTS-OF-WAY ACROSS THE PURDY NATIVE 
ALLOTMENTS BECAUSE THE UNITED STATES HAS A COLORABLE 
CLAIM THAT THOSE ALLOTMENTS FALL WITHIN THE “INDIAN 
LANDS” EXCEPTION. 
 
 The district court correctly concluded that, because “the Purdys clearly have 

more than a ‘colorable’ claim to their allotments,” those allotments fall within the 

“Indian lands” exception to the waiver of federal sovereign immunity in the QTA, 

28 U.S.C. §2409a(a).  The court therefore properly held that it lacked jurisdiction 

over Count I of the complaint insofar as the State sought to quiet title under the 

QTA to alleged R.S. 2477 rights-of-way that cross the Purdy Native allotments.  

ER6-ER7.  That aspect of the district court’s Rule 54(b) judgment should be 

affirmed. 
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A. The United States Has a Colorable Claim that the “Indian lands” 
Exception Applies to the Purdy Native Allotments. 

 
 1. Under this Court’s precedent, “[a]s long as the United States has a 

‘colorable claim’ to a property interest based on that property’s status as trust or 

restricted Indian lands, the QTA renders the government immune from suit.”  

Foster, 75 F.3d at 451-52.  Accord Bryant, 182 F.3d at 675 (“Indian lands” 

exception applies where “the lands at issue are Indian lands, or at least colorably 

so”); Albert, 38 F.3d at 1076 (applying “colorable claim” test).  The Court has 

explained: 

Nothing in the [QTA] or its history suggests that the United 
States was to be put to the burden of establishing its title when 
it has a colorable claim and has chosen to assert its immunity 
on behalf of land of which the government declares that it is 
the trustee for Indians.   
 

Albert, 38 F.3d at 1076 (quoting Wildman, 827 F.2d at 1309) (brackets in Albert).5   

As the term “colorable” indicates, the “colorable claim” test is not 

demanding.  In applying that test, “judicial inquiry extends no further than ‘a 

determination that the government had some rationale,’ and that its position ‘was 

                                                           
5  See also Wildman, 827 F.2d at 1309 (explaining that “[i]n the drafting of the 
statute that became the Quiet Title Act the government insisted on the Indian lands 
exception to the waiver of sovereign immunity and pointed to its ‘solemn 
obligations to the Indians,’ and to its ‘specific commitments’ to the Indians”) 
(citation omitted).    
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not undertaken in either an arbitrary or frivolous manner.’”  Bryant, 182 F.3d at 

675 (quoting Albert, 38 F.3d at 1076) (emphasis added).   

2.  Accordingly, the question here is whether the United States’ position that 

the Purdy Native allotments are “restricted Indian lands” for purposes of 28 U.S.C. 

§2409a(a) is based on an arbitrary or frivolous rationale.  Bryant, 182 F.3d at 675.  

On this record, the answer is clearly “no.”  

 a.  As shown (supra at 12-17), acting on applications for Alaska Native 

allotments filed by the BIA on behalf of Anne Lynn Purdy and Arthur Purdy 

(whose wife and heir is Agnes Purdy), BLM investigated those applications, 

conducted mineral examinations, and prepared mineral reports. After thorough 

administrative proceedings, BLM determined that both applicants met the 

requirements for issuance of Native allotments under the ANAA – i.e., the 

requested allotments were “vacant, unappropriated, and unreserved nonmineral 

land,” and both applicants proved “substantially continuous use and occupancy of 

the land for a period of five years.”  ER40-ER44 (BLM decision on Arthur Purdy’s 

application); ER45-ER52 (BLM decision on Anne Lynn Purdy’s application); 43 

U.S.C. §270-1, §270-3 (1970).   

Based on the above findings, BLM issued Native allotment certificates to the 

heirs of Arthur Purdy (i.e. Agnes Purdy) and to Anne Lynn Purdy.  As shown 

(supra at 14, 16), each certificate provides – reflecting provisions in the ANAA – 
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that the allotted land “shall be inalienable and nontaxable until otherwise provided 

by Congress,” and “shall be inalienable * * * until the Secretary of the Interior 

* * * approves a deed of conveyance vesting in the purchaser a complete title to 

the land.”  ER36-ER37 (allotment certificate to Arthur Purdy’s heirs) (emphasis 

added); ER38-ER39 (allotment certificate to Anne Lynn Purdy with same terms); 

43 U.S.C. §270-1 (1970).    

BLM’s findings apply to all of the land allotted to the Purdys, including the 

land underlying the trails, “not to exceed twenty-five (25) feet in width,” to which 

the allotments are “subject to” in the allotment certificates.  ER37, ER49.  

Although the complaint alleges that the allotments are subject to each of the four 

trails at issue on appeal “pursuant to the express terms of the allotment certificates” 

(ER84 (¶152), ER92 (¶184), ER97 (¶205), ER101 (¶224)), Count I seeks to quiet 

title to R.S. 2477 rights-of-way that are much broader in scope – “at least 100 feet” 

wide – than the 25-foot wide trails referenced in the allotment certificates.  ER126 

(¶310).         

b. Given this record, the United States’ rationale for its position that the 

Purdy Native allotments are “restricted Indian lands” is far from arbitrary or 

frivolous.  Bryant, 182 F.3d at 675.  In administrative proceedings, BLM itself 

found that the Purdys satisfied the requirements for obtaining allotments under the 

ANAA, including the land underlying the trails referenced in the allotment 
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certificates.  ER40-ER52.  Moreover, the certificates issued by BLM plainly state 

that the allotted parcels of land being deeded to the Purdys are “inalienable” absent 

further action by Congress or by the Secretary of the Interior.  ER36, ER38.  That 

proviso makes plain that the Purdy Native allotments are “restricted” Indian lands 

– that is, “land or any interest therein, the title to which is held by an individual 

Indian, subject to Federal restrictions against alienation or encumbrance.”  25 

C.F.R. §152.1(c) (BIA regulation) (emphasis added).6     

In these circumstances, the United States has, at the very least, “a ‘colorable 

claim’ to a property interest based on that property’s status as * * * restricted 

Indian lands.”  Accordingly, “the QTA renders the government immune from suit” 

insofar as the State’s complaint sought to quiet title to alleged R.S. 2477 rights-of-

way across the Purdy Native allotments.  Foster, 75 F.3d at 451-52. 

B.   The State’s “No Colorable Claim” Argument Misconstrues 
Bryant.  

 
The State contends (Br. 25-26) that, under Bryant, “there is no colorable 

claim” that the land located within the alleged R.S. 2477 rights-of-way crossing the 

Purdy Native allotments fall within the QTA’s “Indian lands” exception because 

                                                           
6  See also id. §152.22(a) (“Restricted lands, * * * or any interest therein, may not 
be conveyed without the approval of the Secretary [of the Interior].”); 43 C.F.R. 
§2561.3(a) (BLM regulation) (“Land allotted under the [Alaska Native Allotment] 
Act * * * is inalienable * * *.  However, a native of Alaska who received an 
allotment under the Act, or his heirs, may with the approval of the Secretary of the 
Interior * * * convey the complete title to the allotted land by deed.”). 
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“the allottee’s use and occupancy started after the land had already been 

appropriated.”  See also Br. 33.  There is no merit to that contention, which rests 

on a fundamental misunderstanding of Bryant. 

1.  According to the State (Br. 25-26), Bryant stands for the proposition that 

land is “appropriated,” and therefore unavailable for allotment to a Native Alaskan, 

if it is located within a pre-existing R.S. 2477 right-of-way, i.e., where the 

applicant’s use and occupancy of the land began after the R.S. 2477 right-of-way 

was accepted by the public.  Proceeding from that (erroneous) reading of Bryant, 

the State argues (Br. 28-29) that the United States has no colorable basis for 

allotting the Purdys land located within the alleged pre-existing R.S. 2477 rights-

of-way that cross their allotments because the Purdys began their use and 

occupancy of the land only after the public accepted those alleged R.S. 2477 

rights-of-way.   

The State’s contention fails at the outset, however, for the simple reason that 

it depends entirely on acceptance of a legal conclusion that the four trails at issue 

on appeal that cross the Purdy Native allotments qualify as R.S. 2477 rights-of-

way.  But as shown (supra at 21), even if cast as factual allegations, legal 

conclusions are not accepted as true by the district court when deciding a Rule 

12(b)(1) motion to dismiss for lack of jurisdiction, or by the reviewing court on 

appeal from the grant of a Rule 12(b)(1) dismissal.  See Lacano Investments, 
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765 F.3d at 1071; Gates of the Mountains, 732 F.2d at 1413; Price, 75 P.3d at 

1055.  Accordingly, the State cannot rely on alleged pre-existing R.S. 2477 rights-

of-way to show that the United States has no colorable claim that the Purdy Native 

allotments fall within the QTA’s “Indian lands” exception.  28 U.S.C. §2409a(a).  

The Court need go no further to affirm the dismissal of the State’s QTA claim 

respecting the Purdy Native allotments in Count I.  

2.  Moreover, Bryant does not stand for the proposition that land is 

“appropriated,” and therefore unavailable for allotment to a Native Alaskan, if it is 

located within a pre-existing R.S. 2477 right-of-way.  Indeed, Bryant did not even 

involve an R.S. 2477 right-of-way, and its rationale is inapplicable to R.S. 2477 

rights-of-way.     

a.  At issue in Bryant was the United States’ grant of a right-of-way to the 

State of Alaska under a provision of the Federal Highway Act, 23 U.S.C. §317, for 

a material site to mine gravel.  The question was whether that particular federal 

grant, which occurred in 1961, “appropriated” land located within the same right-

of-way sought by a Native allotment applicant named Bryant, who did not begin 

occupying and using the land until 1964.  See 182 F.3d at 673-77.   

Thus, the “substantive question” was “whether Bryant’s use and occupancy 

entitled him to take priority over the state’s earlier grant.”  Id. at 673.  Bryant 

answered that question in the negative, reasoning: (i) the federal government’s 
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grant of the material site right-of-way to the State in 1961 “appropriated” the land 

at issue under the express terms of 23 U.S.C. §317 (id. at 677 & n.32, quoting 

23 U.S.C. §317(b)); (ii) “[t]he state’s 1961 right-of-way was in effect when Bryant 

began hunting, trapping, and berry picking on the land” (id. at 677); and (iii) under 

the Interior Department’s prevailing interpretation of the ANAA, “[the] IBLA 

would now apparently hold that Bryant’s commencement of use and occupancy 

was not made under color of law” on such facts.  Id. (citing State of Alaska 

(Goodlataw), 140 I.B.L.A. 205, 214 (1997)).  The Court therefore concluded that 

“there is now no colorable basis for application of the Indian lands exception” to 

Bryant’s case.  Id. at 676.  

b. Given the statute-specific rationale of Bryant, the State errs in assuming 

(Br. 26, 33) that the holding of Bryant extends to R.S. 2477 rights-of-way.  The 

Court simply did not address – because the issue was not presented – the effect, if 

any, of a pre-existing R.S. 2477 right-of-way on the availability of land within 

such a right-of-way for subsequent allotment to an Alaska Native.   

Central to the holding and rationale of Bryant was specific statutory text in 

the Federal Highway Act, which addresses conditions under which “land or 

materials” owned by the United States “may be appropriated and transferred to the 

State” by the federal government.  23 U.S.C. §317(b) (emphasis added).  Bryant, 

182 F.3d at 677 & n.32.  See State of Alaska v. Norton, 168 F. Supp. 2d 1102, 1106 
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(D. Alaska 2001) (on remand in Bryant) (explaining that “[t]he Federal Highway 

Act defines right-of-way grants as ‘appropriations’ of public land,” citing 

23 U.S.C. §317(b)).  In this respect, Bryant did not break new ground.  See 

Southern Idaho Conf. v. United States, 418 F.2d 411, 414-15 (9th Cir. 1969) 

(holding that under 23 U.S.C. §317, the material site easement in that case was 

“appropriated” by the United States and transferred to the State of Idaho). 

By contrast, R.S. 2477 does not speak in terms of the federal government’s 

“appropriating” land or materials located on federal land (or transferring land or 

materials to a state), but simply provides: “[T]he right of way for the construction 

of highways over public lands, not reserved for public uses, is hereby granted.”  

See supra at 9.  Unlike the statutory provision at issue in Bryant, the text of 

R.S. 2477 does not say that the United States “appropriates” the land situated 

within rights-of-way so granted to the public. 

c. The State errs in contending (Br. 29) that “the differences between a 

Federal Highway Act right-of-way and an R.S. 2477 right-of-way are superficial.”  

To the contrary, as Bryant illustrates, Congress’ use of the term “appropriated” in 

23 U.S.C. §317(b) is a critical consideration in determining the effect of such a 

right-of-way on the availability of land for subsequent Native allotment.  And as 

shown, whereas the text of 23 U.S.C. §317(b) contains the term “appropriated,” the 

text of R.S. 2477 does not.  Indeed, the textual contrast is particularly stark given 
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Congress’ use of the terms “appropriate” and “appropriated” in other parts of 

23 U.S.C. §317 besides paragraph (b).  Id. §317(a) (referring to “a map showing 

the portion of such lands or interests in lands which it is desired to appropriate”); 

id. §317(c) (specifying that lands or materials that are no longer needed by a state 

shall immediately revert to the control of the federal agency “from which they had 

been appropriated”) (emphases added).   

Such a plain textual difference between 23 U.S.C §317 and R.S. 2477 is not 

“superficial.”  Br. 29.  Rather, as the Supreme Court has explained, “We do not 

lightly assume that Congress has omitted from its adopted text requirements that it 

nonetheless intends to apply.”  Jama v. Immigration and Customs Enforcement, 

543 U.S. 335, 341 (2005).  Accordingly, the State’s assumption – that R.S. 2477 

should be read as if it contains the term “appropriate” or “appropriated” – is 

contrary to accepted principles of statutory interpretation.  See also Burlington 

Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 63 (2006) (“We normally 

presume that, where words differ as they differ here, ‘Congress acts intentionally 

and purposely in the disparate inclusion or exclusion.’”) (quoting Russello v. 

United States, 464 U.S. 16, 23 (1983)).   

 d. The State misconstrues Bryant in another important respect.  As shown 

(supra at 32), a key component of Bryant’s rationale was the Interior Department’s 

prevailing interpretation of the ANAA, as reflected in Goodlataw, 140 I.B.L.A. 
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205.  Bryant, 182 F.3d at 676.  Goodlataw concluded that a tract called “Parcel C” 

was not available for allotment under the ANAA because it had already been 

“withdrawn from appropriation” by the United States for a power project before 

the applicant, Goodlataw, began his use and occupancy of that parcel.  

140 I.B.L.A. at 214-15.   

Goodlataw (like Bryant) did not involve or address R.S. 2477 rights-of-way.  

Nevertheless, the State assumes (Br. 27-28) that, just like the federal government’s 

withdrawal of land for a power project in Goodlataw, a pre-existing R.S. 2477 

right-of-way must also withdraw land situated within the right-of-way.  But the 

State offers no authority for that proposition, and it is contrary to IBLA precedent 

in any event.   

The IBLA has explained: “The R.S. 2477 right-of-way confers upon the 

public the right to use the lands for highway purposes only.  While the retained fee 

interest is subject to the right-of-way, it is also available for disposal pursuant to 

law.”  Leo Titus, Sr., 89 I.B.L.A. 323, 336-37 (1985) (citation omitted).  Prior to 

repeal, the ANAA was such a “disposal * * * law”; it provided a means by which 

fee title to public domain lands could be deeded out of federal ownership and 

conveyed to individual Alaska Natives “in perpetuity.”  43 U.S.C. §270-1 (1970).  

See supra at 11. 
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Moreover, consistent with Leo Titus, Sr., it has long been settled that an 

R.S. 2477 right-of-way does not prevent the subsequent location of a mining claim 

on land within the right-of-way. See 3 Curtis H. Lindley, A Treatise on the 

American Law Relating to Mines and Mineral Claims, vol. II, §530 at 1188 (3d ed. 

1914) (explaining that under R.S. 2477, “[a] mining location made subsequent to 

the laying out of a public road crossing it would be subject to the public 

easement”). 

By contrast, a 23 U.S.C. §317 material-site right-of-way – the type at issue 

in Bryant – does operate as a bar to mining claims located subsequent to the 

transfer of the right-of-way because the land within the right-of-way is no longer 

considered available for mineral entry.  Robert J. Collins, 129 I.B.L.A. 341, 343-

44 (1994).  The State overlooks these settled principles in uncritically equating 

R.S. 2477 rights-of-way with 23 U.S.C. §317 material-site rights-of-way and with 

federal withdrawals of land for power projects. 

C.   The State’s Alternative Argument for QTA Jurisdiction is Waived 
and, In Any Event, Misconstrues Lyon v. Gila River Indian 
Community. 
 

The State alternatively argues (Br. 34-40) that the district court had 

jurisdiction over its QTA claim respecting the Purdy Native allotments because the 

United States is not an indispensable party to that claim.  That contention, 

however, is waived because the State did not raise it in the district court.  And in 
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any event, there is no merit to that contention, which rests on a misinterpretation of 

Lyon v. Gila River Indian Community, 626 F.3d 1059 (9th Cir. 2010).  

1.  “It is a long-standing rule in the Ninth Circuit that, generally, ‘we will not 

consider arguments that are raised for the first time on appeal.’” Raich v. Gonzales, 

500 F.3d 850, 868 (9th Cir. 2007) (quoting Smith v. Marsh, 194 F.3d 1045, 1052 

(9th Cir. 1999)).  See, e.g., Hillis v. Heineman, 626 F.3d 1014, 1019 (9th Cir. 

2010) (“These arguments are raised for the first time on appeal, and because they 

were never argued before the district court, we deem them waived.”). 

The Court’s “long-standing” waiver rule applies here.  In its opposition to 

the Purdys’ Rule 12(b)(1) motion, the State did not contend that the United States 

is not an indispensable party to its QTA claim respecting the Purdy Native 

allotments.  Nor did the State cite Lyon.  ER162 (Dkt. 102, at 5-13).   

The State’s failure to raise this argument in the district court is particularly 

unjustified because, once the Purdys challenged the court’s jurisdiction in their 

Rule 12(b)(1) motion, it became the State’s burden to establish that the court had 

jurisdiction over its claims.  DaimlerChrysler Corp, 547 U.S. at 342 n.3; Columbia 

Riverkeeper, 761 F.3d at 1091. See supra at 20.  Accordingly, the State has waived 

its new argument on appeal.7      

                                                           
7  The Court’s “long-standing” waiver rule is subject to three exceptions.  Raich, 
500 F.3d at 868.  Even if a case falls within an exception, however, the Court 

(footnote continued on following page) 
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2.  Even if not waived, the State’s alternative argument rests on a 

misinterpretation of Lyon, 626 F.3d 1059.   

a. Lyon involved a dispute concerning a parcel of land called “Section 16.”  

Id. at 1065.  The land surrounding Section 16 was part of an Indian reservation for 

the Gila River Indian Community.  Id.  The owners of Section 16, the Schuggs, 

declared bankruptcy and listed Section 16 as their largest asset.  Id. at 1066.   

During the bankruptcy proceedings, the Community filed a proof of claim 

asserting that it had “an exclusive right to use and occupy” Section 16.  Id.  In 

response, the Schuggs’ bankruptcy trustee, Lyon, initiated an adversary proceeding 

seeking a declaratory judgment that the Schuggs’ estate “had legal title and access 

to Section 16.”  Id. at 1066-67.  The United States was not a party to the 

bankruptcy proceeding, and could not be joined because it had not waived its 

sovereign immunity.  Id. at 1069.   

This Court concluded that, in the circumstances presented, the United States 

was “not an indispensable party to this litigation” under Fed. R. Civ. P. 19(b).  Id. 

at 1071.  The Court noted that the United States “has an interest in the parties’ right 

                                                                                                                                                                                           

“must still decide whether the particular circumstances of the case overcome our 
presumption against hearing new arguments.” Id. (internal quotation marks 
omitted).  The State’s opening brief does not contend that its new argument falls 
within any exception.  To the extent the State may contend that the third exception 
applies here, it does not; as shown infra at 41-44, the State’s new argument is not 
“a pure question of law.”  Id.    
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of way disputes” because “[t]he United States holds legal title to the Reservation 

lands as a trustee for the Community, and any right of access to Section 16 must 

run over Reservation lands.”  Id. at 1069.   

The Court explained that “[a]lthough an action to establish an interest in 

Indian lands held by the United States in trust generally may not proceed without 

it, that rule does not apply where the tribe has filed the claim to protect its own 

interest.”  Id. (emphasis in original).  The Court concluded that this exception to 

the general rule applied to the case at bar because “the Community effectively 

initiated this litigation by filing a proof of claim in the bankruptcy court contesting 

the Trustee’s title and access rights to Section 16.”  Id. at 1070.  The Court agreed 

that the Community “really stands in the shoes of a plaintiff,” and that by filing its 

proof of claim, the Community “had to know that there would be an objection 

which could be litigated only as an adversary proceeding with [the Community] 

named as the defendant.”  Id.       

b. Lyon does not support but rather undermines the State’s alternative 

jurisdictional argument because it demonstrates that the United States must be a 

party to the State’s QTA claim respecting the Purdy Native allotments.  The State 

overlooks the fundamental point that the QTA waives federal sovereign immunity 

by permitting the United States to be named as a defendant “in a civil action * * * 

to adjudicate a disputed title to real property in which the United States claims an 
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interest.”  28 U.S.C. §2409a(a).  Thus, the statutory text makes clear that there is 

no QTA suit without the United States as a defendant.   

This fundamental point is reflected in Lyon itself.  In explaining why the 

district court had proper jurisdiction over the bankruptcy trustee’s R.S. 2477 claim 

even though the United States was not and could not be made a party to the 

bankruptcy proceeding, the Court observed that the trustee’s claim was “not 

effectively an action to quiet title” because the trustee did “not contest the federal 

government’s ‘title’ to the roads or claim a property interest in them,” but rather, 

sought “only a declaration against the Community that he has legal access to 

Section 16, which will not bind the United States.”  626 F.3d at 1076 (emphasis 

added).  By contrast, the State’s R.S. 2477 claim here is undoubtedly a quiet title 

claim respecting the Purdy Native allotments and the State seeks a judgment 

quieting title to R.S. 2477 rights-of-way across the allotments that is binding on the 

United States.  ER124-ER126 (Count I).  Lyon therefore reinforces a conclusion 

that the United States must be a party to the State’s QTA claim. 

Moreover, Lyon undermines the State’s argument in a further important 

respect.  The Court explained that “an action to establish an interest in Indian lands 

held by the United States in trust generally may not proceed without it.”  Id. at 

1069 (emphasis added).  This general rule applies here because, as shown (supra at 

26-29), the United States has a colorable claim (at the very least) that the Purdy 
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Native allotments are “restricted Indian lands.”  28 U.S.C. §2409a(a).  In addition, 

the exception to the general rule articulated in Lyon is inapplicable here.  That 

exception may apply in situations “where the tribe has filed the claim to protect its 

own interest.” 626 F.3d at 1069 (emphasis omitted).  But this case does not involve 

a beneficial owner of land, whether an Indian tribe or an allottee, who has initiated 

the title litigation to protect its own interest.     

Rather, this case is an example of “litigation . . . instituted by non-Indians,” 

i.e., by the State, “for the purpose of effecting the alienation of tribal or restricted 

lands.”  Id. at 1071 (quoting Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 

1251, 1255 n.1 (9th Cir. 1983)) (emphasis added).  As Lyon establishes, that is 

precisely the type of case to which the United States must be a party.  Id.  See 

Paiute-Shoshone Indians v. City of Los Angeles, 637 F.3d 993, 1002 (9th Cir. 

2011) (discussing Lyon and Puyallup). 

c. The State’s arguments for why the Lyon exception “applies here” (Br. 37) 

involve fact-bound matters that the district court (and the United States) had no 

opportunity to address in the first instance because the State failed to raise its new 

contention in the trial court.  See supra at 37. 

As Lyon states, this Court “review[s] a district court’s decision regarding 

joinder for abuse of discretion.”  626 F.3d at 1067.  But the district court never had 

an opportunity to exercise its discretion to determine whether – as the State now 
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asserts (Br. 37-38) – various pleadings in another case, styled Purdy v. Busby 

(No. 4:12-cv-00031-RRB (D. Alaska)), demonstrate that the United States is not an 

indispensable party to the State’s QTA claim respecting the Purdy Native 

allotments in this case.  Moreover, if the State had raised this record-bound 

argument below, the district court would have been particularly well-positioned to 

address it because the same judge (Beistline, J.) presided over both Purdy v. Busby 

and this case.   

It is especially inappropriate to consider contentions for the first time on 

appeal where, as here, the new issue “involves an exercise of the district court’s 

discretion and the district court might have been able to deal with the problem,” or 

“further factual development would be required.”  Barrientos v. 1801-1825 Morton 

LLC, 583 F.3d 1197, 1215-16 (9th Cir. 2009) (internal quotation marks and 

citations omitted).  

For instance, the State now contends (Br. 37) that the Tanana Chiefs 

Conference and Agnes Purdy “stand in the shoes of a plaintiff” for purposes of the 

Lyon exception because in Purdy v. Busby they sued a miner named Busby “for 

trespass and damages.”  Lyon, however, involved claims filed in the same case (the 

Community’s proof of claim and Lyon’s responsive claim for declaratory relief in 

the same bankruptcy proceeding, 626 F.3d at 1066-67), not claims filed in two 

separate cases.  The State does not explain why the Lyon exception should be 
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extended; if accepted, such an extension could require courts to examine the 

pleadings in a multiplicity of separate lawsuits to determine whether the Lyon 

exception applies to the case at hand. 

Perhaps more importantly, Lyon addressed circumstances in which an Indian 

tribe may be found to “stand in the shoes of a plaintiff” by filing a claim to protect 

its own interests.  Id. at 1070-71.  While the State cites the Tanana Chiefs 

Conference’s participation as a plaintiff in Purdy v. Busby, the Conference is not 

the beneficial owner of the Purdy allotments – as the State’s complaint apparently 

recognizes.  ER57 (¶17), ER58 (¶19).  See also ER58 (¶20); Indian Entities 

Recognized and Eligible To Receive Services From the Bureau of Indian Affairs, 

77 Fed. Reg. 47868 (Aug. 10, 2012).  If the State’s supposition is that the 

Conference should be analogized to the beneficial owner for purposes of the Lyon 

exception, the present undeveloped record does not provide a factual basis from 

which to determine whether such an analogy would be appropriate.   

Moreover, while the State cites Agnes Purdy’s participation as a plaintiff in 

Purdy v. Busby, she is not the beneficial owner of Anne Lynn Purdy’s allotment, 

and Anne Lynn Purdy was not a plaintiff in Purdy v. Busby.  The present 

undeveloped record does not provide a factual basis from which to determine 

whether Anne Lynn Purdy should be treated as though she were a plaintiff in 

Purdy v. Busby.   

  Case: 14-35051, 12/15/2014, ID: 9350146, DktEntry: 33, Page 54 of 83



44 
 

The State contends (Br. 37-38) that by filing Purdy v. Busby, the Tanana 

Chiefs Conference and Agnes Purdy “had to know” that the State would respond 

by filing the instant QTA claim, naming them as defendants, because Purdy v. 

Busby sought relief from the miner’s “use of the same State-owned public rights-

of-way at issue here.”  However, that argument is undercut by the State’s 

complaint: its QTA claim (Count I) is brought solely against the United States – 

and properly so – not against the Conference and Agnes Purdy.  ER124-ER126. 

Furthermore, it is unclear from the present undeveloped record whether the 

trails at issue in Purdy v. Busby are the same trails that are alleged to be R.S. 2477 

rights-of-way crossing the Purdy Native allotments in this case.  For instance, the 

State asserts (Br. 37) that Purdy v. Busby involved the “Chistochina-Eagle Trail,” 

but it is unclear whether that trail is alleged to be an R.S. 2477 right-of-way 

crossing the Purdy allotments in this case.  See Br. 8-10 (not referring to the 

Chistochina-Eagle Trail); see also supra at 4.  But cf. ER89 (¶170) (alleging that 

“[t]he majority of the Chicken Ridge Trail is a small portion of the larger historic 

Valdez to Eagle Trail, a/k/a the Chistochina-Eagle Trail”). 

In sum, the “Indian lands” exception to the QTA’s waiver of federal 

sovereign immunity deprived the district court of jurisdiction over the State’s claim 

in Count I for R.S. 2477 rights-of-way across the Purdy Native allotments because 

the United States has a “colorable claim” that those allotments, including land 
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underlying trails referenced in the allotment certificates, fall within the “Indian 

lands” exception. 

II. THE DISTRICT COURT LACKED INDEPENDENT SUBJECT-
MATTER JURISDICTION UNDER 28 U.S.C. §2201 TO GRANT THE 
STATE A DECLARATORY JUDGMENT THAT IT HOLDS TITLE TO 
R.S. 2477 RIGHTS-OF-WAY ACROSS THE PURDY NATIVE 
ALLOTMENTS. 
 
 The district court correctly held that because the QTA is the “exclusive 

remedy available” for quieting title to an alleged right-of-way over lands in which 

the United States claims an interest, such as the Purdy Native allotments, “the 

Declaratory Judgment Act, 28 U.S.C. §2201, does not confer jurisdiction” over 

such a claim.  ER5 & n.9.  The court therefore properly held that it lacked 

jurisdiction over Count V of the complaint insofar as the State sought a declaratory 

judgment that it holds title to alleged R.S. 2477 rights-of-way across the Purdy 

Native allotments.  Id.  That aspect of the court’s Rule 54(b) judgment should be 

affirmed. 

A.   The DJA is Not an Independent Source of Federal Jurisdiction 
For the State’s Claim That It Holds Title to R.S. 2477 Rights-of-
Way Across the Purdy Native Allotments. 

 
To quiet title to an alleged R.S. 2477 right-of-way over lands in which the 

United States claims an interest, such as the Purdy Native allotments, the State is 

required to proceed under the QTA as “the exclusive means by which adverse 

claimants [may] challenge the United States’ title to real property.”  Block, 461 
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U.S. at 286.  Furthermore, federal district courts are expressly granted subject-

matter jurisdiction to hear QTA suits by 28 U.S.C. §1346(f), which provides: “The 

district courts shall have exclusive original jurisdiction of civil actions under [28 

U.S.C.] section 2409a to quiet title to an estate or interest in real property in which 

an interest is claimed by the United States.”  

The Supreme Court recently reiterated – in explaining why “a plaintiff 

cannot use the [Administrative Procedure Act] to end-run the QTA’s limitations” – 

that when “‘Congress has dealt in particularity with a claim and [has] intended a 

specified remedy’ – including its exceptions – that is the end of the matter[.]”  

Patchak, 132 S. Ct. at 2205 (quoting Block, 461 U.S. at 286 n.22) (final bracket 

added).  Accord Bryant, 182 F.3d at 674.  The State therefore cannot evade its 

obligation to proceed against the United States in this case under the QTA – 

including the “Indian lands” exception to the QTA’s waiver of federal sovereign 

immunity – by invoking the Declaratory Judgment Act, 28 U.S.C. §2201, as an 

alternative jurisdictional ground for seeking relief.   

Moreover, as this Court has made clear, the DJA is “not an independent 

source of federal subject matter jurisdiction.”  Levin Metals, 799 F.2d at 1315.  The 

DJA’s operation is “procedural only”; it “enlarge[s] the range of remedies 

available in the federal courts,” but does “not extend[ ] their jurisdiction.”  

Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 15 (1983) 
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(quoting Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671 (1950)) 

(internal quotation marks omitted).  See Shell Gulf of Mexico, Inc. v. Center for 

Biological Diversity, 771 F.3d 632, 635-36 (9th Cir. 2014) (discussing the DJA).  

Accordingly, to quiet title to alleged R.S. 2477 rights-of-way across the Purdy 

Native allotments, the State must proceed under the QTA – including the “Indian 

lands” exception – and the grant of federal subject-matter jurisdiction in 28 U.S.C. 

§1346(f), or not at all. 

B. The State Misconstrues Janakes v. U.S. Postal Service. 

The State contends (Br. 52-53) that even if the “Indian lands” exception 

deprived the district court of jurisdiction under the QTA to decide whether trails 

that cross the Purdy Native allotments qualify as R.S. 2477 rights-of-way, the court 

still had independent jurisdiction under §2201 to issue a declaratory judgment 

deciding the very same issue.  There is no merit to that contention, which rests on a 

misinterpretation of Janakes v. U.S. Postal Service, 768 F.2d 1091 (9th Cir. 1985). 

1.  In Janakes, the plaintiff, a mail carrier, received a notice from the Postal 

Service that he would be required to reimburse the Service for certain benefits he 

had received.  Id. at 1092-93.  In response, Janakes filed an action in district court 

seeking declaratory and injunctive relief against the Service.  Id. at 1093. 

The Court explained that Janakes’ declaratory judgment action presented “an 

assertion of a federal defense,” i.e., that under the Federal Employees 
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Compensation Act, the Service was not entitled to reimbursement of the benefits.  

Id.  The Court explained that “[t]he assertion of a federal defense does not confer 

subject matter jurisdiction under 28 U.S.C. §1331.”  Id.  

The Court further explained: “If, however, the declaratory judgment 

defendant could have brought a coercive action in federal court to enforce its 

rights, then we have jurisdiction notwithstanding the declaratory judgment 

plaintiff’s assertion of a federal defense,” provided that such a coercive action 

arises under federal law.  Id.  The Court concluded that “a well-pleaded coercive 

suit by the Service” against Janakes “would have a statutory basis.”  Id. at 1094.  

The Court therefore held that “this enables Janakes to maintain his declaratory 

judgment action in federal court” against the Service.  Id. at 1095.  See 

Transamerica Occidental Life Ins. Co. v. DiGregorio, 811 F.2d 1249, 1253 

(9th Cir. 1987) (discussing Janakes).   

2.  Janakes does not hold (or suggest) that there are circumstances under 

which the Declaratory Judgment Act provides an independent source of 

jurisdiction for district courts to decide quiet title claims against the United States 

outside the limited waiver of sovereign immunity – including the “Indian lands” 

exception – authorized by the QTA.  That issue was not presented in Janakes and 

the Court did not address it.  Indeed, there was no sovereign immunity impediment 

to Janakes’ declaratory-judgment action; as the Court explained, a statute on which 
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Janakes relied to invoke federal jurisdiction “removes the barriers of sovereign 

immunity” respecting actions brought against the Postal Service.  768 F.2d at 1093.    

Moreover, even applying Janakes, the district court lacked jurisdiction over 

the State’s DJA claim respecting the Purdy Native allotments.  As shown, to 

determine whether the declaratory-judgment plaintiff could proceed with an action 

under 28 U.S.C. §2201, Janakes inquired whether the declaratory-judgment 

defendant could bring a hypothetical “well-pleaded coercive suit” against the 

declaratory-judgment plaintiff.  Id. at 1094.  See Levin Metals, 799 F.2d at 1315.   

Here, the State is the declaratory-judgment plaintiff.  For the declaratory-

judgment defendant’s hypothetical coercive suit, the State points (Br. 51-52) to an 

actual suit, Purdy v. Busby.  But that suit was brought against a miner named 

Busby, not against the State – the declaratory-judgment plaintiff here.  Moreover, 

the State in effect acknowledges (Br. 38) that Purdy v. Busby could not have been 

“hypothetically” brought coercively against the State due to its “11th Amendment 

immunity from suit.”  In other words, the State recognizes that its sovereign 

immunity would have precluded the Purdy v. Busby plaintiffs – i.e., the Tanana 

Chiefs Conference and Agnes Purdy – from coercively asserting their claims in 

that case against the State, if they had sought to do so.   

As this Court has explained, the DJA is “intended to allow earlier access to 

federal courts in order to spare potential defendants from the threat of impending 
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litigation.”  Seattle Audubon Soc’y v. Moseley, 80 F.3d 1401, 1405 (9th Cir. 1996) 

(per curiam) (emphasis added).  The State does not (and cannot) explain how it 

could have been a “potential defendant” in Purdy v. Busby, which was brought by 

private parties, given the State’s “11th Amendment immunity from suit” (Br. 38).   

The Supreme Court recently reaffirmed that “absent waiver or valid 

abrogation, federal courts may not entertain a private person’s suit against a State.”  

Virginia Office for Protection and Advocacy v. Stewart, 131 S. Ct. 1632, 1638 

(2011).  Here, the State does not contend that there has been such a “waiver or 

valid abrogation” respecting its amenability to suit in Purdy v. Busby. 

III. THE DISTRICT COURT LACKED JURISDICTION OVER THE 
STATE’S CLAIM FOR CONDEMNATION OF RIGHTS-OF-WAY 
ACROSS THE PURDY NATIVE ALLOTMENTS UNDER 25 U.S.C. §357, 
WHERE (INTER ALIA) THAT COUNT OF THE COMPLAINT WAS 
REQUIRED TO, BUT DID NOT, NAME THE UNITED STATES AS A 
DEFENDANT. 
 

Finally, the district court correctly held that it lacked jurisdiction over 

Count VI of the complaint in which the State sought to condemn rights-of-way 

across the Purdy Native allotments under 25 U.S.C. §357. The court properly 

concluded that the United States is an indispensable party to such a condemnation 

claim.  However, as Count VI was not asserted against the United States, but 
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rather, “appears to be directed against the Purdys alone,” dismissal was required.  

ER4, 7-8.  That aspect of the court’s Rule 54(b) judgment should be affirmed.8 

A. The United States is an Indispensable Party to the State’s 
25 U.S.C. §357 Claim, But the State Did Not Assert That Claim 
Against the United States. 

 
1. As shown (supra at 9), the authorization to condemn allotted Indian land 

in 25 U.S.C. §357 “confers by implication permission to sue the United States.”  

Accordingly, the United States is “an indispensable party defendant to the 

condemnation proceedings” brought under §357, for “[a] proceeding against 

property in which the United States has an interest is a suit against the United 

States.”  Minnesota, 305 U.S. at 386-88.  Accord Jachetta v. United States, 

653 F.3d 898, 907 (9th Cir. 2011) (stating in dictum that “§357 waives the 

government’s sovereign immunity”).9    

                                                           
8  The State contends (Br. 40-41) that the district court “apparently” dismissed the 
§357 claim “because it found no waiver for the quiet title action.”  We believe that 
the better reading of the trial court’s order is set forth in the text above.  In any 
event, this Court may affirm a Rule 12(b)(1) dismissal on any ground supported by 
the record.  Zuress, 606 F.3d at 1252.  
     
9 That broad statement was unnecessary to Jachetta’s holding, which was that 
“§357 does not waive the BLM’s sovereign immunity in this case.”  Id.  That 
holding rested on the narrower rationale that while §357 authorizes “formal 
condemnation proceedings in which a state seeks to acquire Indian allotments for a 
public purpose in exchange for monetary compensation,” Jachetta “brings an 
inverse condemnation action, which §357 does not authorize.”  Id. (emphasis in 
original).  The United States does not disagree with Jachetta’s dictum, which is 

(footnote continued on following page) 
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In so concluding, Minnesota explained that (i) “the Indians’ interest in these 

allotted lands was subject to restraints on alienation,” (ii) “[a]s the parcels here in 

question were restricted lands, the interest of the United States continues 

throughout the condemnation proceedings,” and (iii) “[i]n its capacity as trustee for 

the Indians it is necessarily interested in the outcome of the suit – in the amount to 

be paid.”  305 U.S. at 387-88 (footnote omitted).  See also United States v. City of 

Tacoma, 332 F.3d 574, 580 (9th Cir. 2003) (concluding that Minnesota applies to 

allotments held in fee by individual Indians subject to federal restraints on 

alienation, as well as to allotments held in trust by the United States for allottees).     

2.  Accordingly, to acquire the jurisdiction of the district court over its 

25 U.S.C. §357 condemnation claim, the State had to assert that claim against the 

United States, which is an indispensable party to it.  The State did not do so, 

however.  As the caption of Count VI makes clear, the State expressly brought its 

§357 claim only against “portions of the Agnes M. Purdy & Anne L. Purdy Native 

Allotments” – not against the United States. ER131 (caption).  See supra at 5-6.  

Count VI therefore did not trigger the court’s jurisdiction over the §357 claim.   

To be sure, Count VI does allege that “[p]ersons and entities known to the 

State to have, claim, or who may claim an interest in the property subject to this 

                                                                                                                                                                                           

consistent with Minnesota, but wishes to distinguish dictum from holding, 
particularly given the State’s conflation of the two.  See Br. 1, 2, 4, 6, 21, 40, 41.                     
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count are identified at paragraphs 15-21, which are specifically incorporated into 

this count by reference.”  ER132 (¶352).  But that allegation only muddles the key 

question of whether Count VI is asserted, as it must be, against the United States.  

While the United States is listed as a defendant in paragraphs 15-21, so too are 

Agnes Purdy, Anne Lynn Purdy, the Tanana Chiefs Conference, and a Barbara 

Redmon (as Anne Lynn Purdy’s legal guardian).  ER57-ER58 (¶¶15-21).  Further 

confusing matters, Count VI also “re-alleges each of the foregoing paragraphs” of 

the complaint, ER131 (¶346), i.e., re-alleges the preceding 345 paragraphs, many 

of which concern a plethora of defendants other than the United States.  E.g., 

ER58-ER67 (¶¶22-67), ER126-ER127 (¶¶314-325).  

3.  On this record, the district court reasonably found that the manner in 

which the State drafted its complaint “makes it difficult for both the [c]ourt and the 

several defendants to determine which cause of action is directed against which 

defendant(s).”  ER3 n.4 (emphasis added).  At a minimum, Count VI as pled 

created uncertainty on the critical issue of whether the State was asserting its 

25 U.S.C. §357 claim against the United States, and therefore, whether the district 

court had jurisdiction over Count VI.   

The trial court may not be faulted on this record for finding that Count VI 

“appears to be directed against the Purdys alone,” i.e., is not asserted against the 

United States.  ER4 (emphasis added).  Particularly given that “a waiver of the 
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Government’s sovereign immunity will be strictly construed, in terms of its scope, 

in favor of the sovereign” (Lane, 518 U.S. at 192), and that the State bore the 

burden of demonstrating that the district court possessed jurisdiction over its 

claims once jurisdiction was challenged by the Purdys’ Rule 12(b)(1) motion 

(DaimlerChrysler Corp., 547 U.S. at 342 n.3), the court lacked jurisdiction over 

the State’s §357 claim on this record.  See supra at 6, 20. 

B. Additional Grounds Support Dismissal of the State’s 25 U.S.C. 
§357 Claim for Lack of Jurisdiction. 

 
While not cited by the district court in its Rule 12(b)(1) order, there are 

additional grounds in the record on which to conclude that the court lacked 

jurisdiction over the State’s §357 claim.  This Court may affirm on those grounds, 

as well.  Zuress, 606 F.3d at 1252.   

1.  As shown (supra at 51 & n.9), Jachetta held that 25 U.S.C. §357 

authorizes only a specific type of suit, namely, “formal condemnation proceedings 

in which a state seeks to acquire Indian allotments for a public purpose in 

exchange for monetary compensation.”  653 F.3d at 907 (emphasis omitted).  

However, Count VI is not pled as such a condemnation claim.   

Rather, Count VI is “pled * * * to confirm in the State and/or take a right-of-

way for the above-referenced roads and trails” where they traverse the Purdy 

Native allotments.  ER131 (¶348) (emphasis added).  See also ER131 (¶349) 

(allegation concerning “[t]he real property to be confirmed and/or condemned”); 
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ER131 (¶350) (allegation concerning “[t]he interest to be confirmed and/or 

acquired in the State”); ER132 (¶353) (allegation concerning “[t]he right-of-way 

confirmation and/or acquisition”).   

As Jachetta makes clear, however, §357 does not authorize proceedings 

brought by a state to “confirm” property interests in Indian allotments.  The text of 

§357 does not speak in terms of actions to “confirm” property interests in Indian 

allotments.  A hybrid-type claim, like the State’s, to “confirm and/or take” property 

interests in Indian allotments is simply not authorized by §357.  Accordingly, the 

district courts are not vested with jurisdiction (e.g., under 28 U.S.C. §1331) to hear 

such a claim.  See United States v. Clarke, 445 U.S. 253, 259 (1980) (a formal 

condemnation action is “an indispensable prerequisite for the reliance of any State 

or Territory on the other provisions of [§357]”).       

2.  Relatedly, while ostensibly pled “in the alternative” to the State’s QTA 

claim in Count I respecting the Purdy Native allotments (ER131 (¶348)), Count VI 

alleges that “[g]iven the State’s pre-existing rights-of-way over the allotments,” the 

State owes “no compensation * * * to any individual or entity who may claim an 

interest adverse to the State’s right-of-way.”  ER131 (¶355) (emphasis added).  See 

Br. 43-44.  Consistent with the allegation in paragraph 348 seeking “to confirm in 

the State * * * a right of way,” paragraph 355 effectively alleges that the State need 

not condemn rights-of-way across the Purdy Native allotments, or pay just 
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compensation for the taking of that property interest, because the State already 

owns title to those rights-of-way (which it asks the trial court “to confirm”).   

These allegations strongly suggest that Count VI is not a genuine §357 

condemnation claim but in reality is a disguised quiet title claim, pled to skirt the 

“Indian lands” exception to the QTA’s waiver of federal sovereign immunity.  

Unlike Count VI, a genuine §357 condemnation claim would unambiguously seek 

the taking of a property interest in an Indian allotment, for which “the money 

awarded as damages shall be paid to the allottee.”  25 U.S.C. §357.  As the 

Supreme Court has explained respecting the QTA: “It would require the 

suspension of disbelief to ascribe to Congress the design to allow its careful and 

thorough remedial scheme to be circumvented by artful pleading.”  Block, 461 U.S. 

at 285 (quoting Brown v. GSA, 425 U.S. 820, 833 (1976)).   
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CONCLUSION 

 For the foregoing reasons, the district court’s Rule 54(b) judgment should be 

affirmed and the case remanded for further proceedings on the remainder of the 

State’s complaint. 

      Respectfully submitted, 

      SAM HIRSCH  
      Acting Assistant Attorney General 
 
      DAVID C. SHILTON 
      /s/ JOHN EMAD ARBAB 
      U.S. Department of Justice 

Environment & Natural Resources Division 
      P.O. Box 7415 
      Washington, D.C.  20044 
       (202) 514-4046 

 
 
 
December 15, 2014 
90-1-5-13944 
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STATEMENT OF RELATED CASES 
 

 Pursuant to Ninth Circuit Rule 28-2.6, counsel for the United States is not 

aware of any related cases pending before this Court. 

          /s/ John E. Arbab 

 

STATEMENT REGARDING ORAL ARGUMENT 

 Pursuant to Fed. R. App. P. 34(a)(1), the United States believes that oral 

argument would be of assistance to the Court in deciding this appeal.
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§ 317. Appropriation for highway purposes of lands or interests in..., 23 USCA § 317

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1

(a) If the Secretary determines that any part of the lands or interests in lands owned by the United States is reasonably necessary
for the right-of-way of any highway, or as a source of materials for the construction or maintenance of any such highway adjacent
to such lands or interests in lands, the Secretary shall file with the Secretary of the Department supervising the administration of
such lands or interests in lands a map showing the portion of such lands or interests in lands which it is desired to appropriate.

(b) If within a period of four months after such filing, the Secretary of such Department shall not have certified to the Secretary
that the proposed appropriation of such land or material is contrary to the public interest or inconsistent with the purposes for
which such land or materials have been reserved, or shall have agreed to the appropriation and transfer under conditions which he
deems necessary for the adequate protection and utilization of the reserve, then such land and materials may be appropriated and
transferred to the State transportation department, or its nominee, for such purposes and subject to the conditions so specified.

(c) If at any time the need for any such lands or materials for such purposes shall no longer exist, notice of the fact shall be
given by the State transportation department to the Secretary and such lands or materials shall immediately revert to the control
of the Secretary of the Department from which they had been appropriated.

(d) The provisions of this section shall apply only to projects constructed on a Federal-aid highway or under the provisions
of chapter 2 of this title.

CREDIT(S)
(Pub. L. 85-767, Aug. 27, 1958, 72 Stat. 916; Pub.L. 105-178, Title I, § 1212(a)(2)(A)(i), June 9, 1998, 112 Stat. 193; Pub.L.

112-141, Div. A, Title I, § 1104(c)(6), July 6, 2012, 126 Stat. 427.)

Notes of Decisions (9)

23 U.S.C.A. § 317, 23 USCA § 317
Current through P.L. 113-185 approved 10-6-14
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Lands allotted in severalty to Indians may be condemned for any public purpose under the laws of the State or Territory where
located in the same manner as land owned in fee may be condemned, and the money awarded as damages shall be paid to
the allottee.

CREDIT(S)
(Mar. 3, 1901, c. 832, § 3, 31 Stat. 1084.)

Notes of Decisions (72)

25 U.S.C.A. § 357, 25 USCA § 357
Current through P.L. 113-185 approved 10-6-14
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(a) In a case of actual controversy within its jurisdiction, except with respect to Federal taxes other than actions brought under
section 7428 of the Internal Revenue Code of 1986, a proceeding under section 505 or 1146 of title 11, or in any civil action
involving an antidumping or countervailing duty proceeding regarding a class or kind of merchandise of a free trade area country
(as defined in section 516A(f)(10) of the Tariff Act of 1930), as determined by the administering authority, any court of the
United States, upon the filing of an appropriate pleading, may declare the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect
of a final judgment or decree and shall be reviewable as such.

(b) For limitations on actions brought with respect to drug patents see section 505 or 512 of the Federal Food, Drug, and
Cosmetic Act, or section 351 of the Public Health Service Act.

CREDIT(S)
(June 25, 1948, c. 646, 62 Stat. 964; May 24, 1949, c. 139, § 111, 63 Stat. 105; Aug. 28, 1954, c. 1033, 68 Stat. 890; July 7,

1958, Pub.L. 85-508, § 12(p), 72 Stat. 349; Oct. 4, 1976, Pub.L. 94-455, Title XIII, § 1306(b)(8), 90 Stat. 1719; Nov. 6, 1978,
Pub.L. 95-598, Title II, § 249, 92 Stat. 2672; Sept. 24, 1984, Pub.L. 98-417, Title I, § 106, 98 Stat. 1597; Sept. 28, 1988, Pub.L.
100-449, Title IV, § 402(c), 102 Stat. 1884; Nov. 16, 1988, Pub.L. 100-670, Title I, § 107(b), 102 Stat. 3984; Dec. 8, 1993,
Pub.L. 103-182, Title IV, § 414(b), 107 Stat. 2147; Mar. 23, 2010, Pub.L. 111-148, Title VII, § 7002(c)(2), 124 Stat. 816.)

TERMINATION OF AMENDMENT

<For termination of amendment by section 501(c) of Pub.L. 100-449, see Sunset Provisions note set out under this
section.>

Notes of Decisions (3540)

28 U.S.C.A. § 2201, 28 USCA § 2201
Current through P.L. 113-185 approved 10-6-14
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§ 2409a. Real property quiet title actions, 28 USCA § 2409a
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(a) The United States may be named as a party defendant in a civil action under this section to adjudicate a disputed title to real
property in which the United States claims an interest, other than a security interest or water rights. This section does not apply
to trust or restricted Indian lands, nor does it apply to or affect actions which may be or could have been brought under sections
1346, 1347, 1491, or 2410 of this title, sections 7424, 7425, or 7426 of the Internal Revenue Code of 1986, as amended (26
U.S.C. 7424, 7425, and 7426), or section 208 of the Act of July 10, 1952 (43 U.S.C. 666).

(b) The United States shall not be disturbed in possession or control of any real property involved in any action under this
section pending a final judgment or decree, the conclusion of any appeal therefrom, and sixty days; and if the final determination
shall be adverse to the United States, the United States nevertheless may retain such possession or control of the real property
or of any part thereof as it may elect, upon payment to the person determined to be entitled thereto of an amount which upon
such election the district court in the same action shall determine to be just compensation for such possession or control.

(c) No preliminary injunction shall issue in any action brought under this section.

(d) The complaint shall set forth with particularity the nature of the right, title, or interest which the plaintiff claims in the real
property, the circumstances under which it was acquired, and the right, title, or interest claimed by the United States.

(e) If the United States disclaims all interest in the real property or interest therein adverse to the plaintiff at any time prior to
the actual commencement of the trial, which disclaimer is confirmed by order of the court, the jurisdiction of the district court
shall cease unless it has jurisdiction of the civil action or suit on ground other than and independent of the authority conferred
by section 1346(f) of this title.

(f) A civil action against the United States under this section shall be tried by the court without a jury.

(g) Any civil action under this section, except for an action brought by a State, shall be barred unless it is commenced within
twelve years of the date upon which it accrued. Such action shall be deemed to have accrued on the date the plaintiff or his
predecessor in interest knew or should have known of the claim of the United States.

(h) No civil action may be maintained under this section by a State with respect to defense facilities (including land) of the
United States so long as the lands at issue are being used or required by the United States for national defense purposes as
determined by the head of the Federal agency with jurisdiction over the lands involved, if it is determined that the State action
was brought more than twelve years after the State knew or should have known of the claims of the United States. Upon
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§ 2409a. Real property quiet title actions, 28 USCA § 2409a
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cessation of such use or requirement, the State may dispute title to such lands pursuant to the provisions of this section. The
decision of the head of the Federal agency is not subject to judicial review.

(i) Any civil action brought by a State under this section with respect to lands, other than tide or submerged lands, on which the
United States or its lessee or right-of-way or easement grantee has made substantial improvements or substantial investments
or on which the United States has conducted substantial activities pursuant to a management plan such as range improvement,
timber harvest, tree planting, mineral activities, farming, wildlife habitat improvement, or other similar activities, shall be barred
unless the action is commenced within twelve years after the date the State received notice of the Federal claims to the lands.

(j) If a final determination in an action brought by a State under this section involving submerged or tide lands on which the
United States or its lessee or right-of-way or easement grantee has made substantial improvements or substantial investments
is adverse to the United States and it is determined that the State's action was brought more than twelve years after the State
received notice of the Federal claim to the lands, the State shall take title to the lands subject to any existing lease, easement, or
right-of-way. Any compensation due with respect to such lease, easement, or right-of-way shall be determined under existing
law.

(k) Notice for the purposes of the accrual of an action brought by a State under this section shall be--

(1) by public communications with respect to the claimed lands which are sufficiently specific as to be reasonably calculated
to put the claimant on notice of the Federal claim to the lands, or

(2) by the use, occupancy, or improvement of the claimed lands which, in the circumstances, is open and notorious.

(l) For purposes of this section, the term “tide or submerged lands” means “lands beneath navigable waters” as defined in section
2 of the Submerged Lands Act (43 U.S.C. 1301).

(m) Not less than one hundred and eighty days before bringing any action under this section, a State shall notify the head
of the Federal agency with jurisdiction over the lands in question of the State's intention to file suit, the basis therefor, and a
description of the lands included in the suit.

(n) Nothing in this section shall be construed to permit suits against the United States based upon adverse possession.

CREDIT(S)
(Added Pub.L. 92-562, § 3(a), Oct. 25, 1972, 86 Stat. 1176; amended Pub.L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095;

Pub.L. 99-598, Nov. 4, 1986, 100 Stat. 3351.)

Notes of Decisions (373)

28 U.S.C.A. § 2409a, 28 USCA § 2409a
Current through P.L. 113-185 approved 10-6-14
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As used in this part:

(a) Secretary means the Secretary of the Interior or his authorized representative acting under delegated authority.

(b) Agency means an Indian agency or other field unit of the Bureau of Indian Affairs having trust or restricted Indian land
under its immediate jurisdiction.

(c) Restricted land means land or any interest therein, the title to which is held by an individual Indian, subject to Federal
restrictions against alienation or encumbrance.

(d) Trust land means land or any interest therein held in trust by the United States for an individual Indian.

(e) Competent means the possession of sufficient ability, knowledge, experience, and judgment to enable an individual to
manage his business affairs, including the administration, use, investment, and disposition of any property turned over to him
and the income or proceeds therefrom, with such reasonable degree of prudence and wisdom as will be apt to prevent him from
losing such property or the benefits thereof. (Act of August 11, 1955 (69 Stat. 666)).

(f) Tribe means a tribe, band, nation, community, group, or pueblo of Indians.

SOURCE: 38 FR 10080, April 24, 1973, unless otherwise noted. Redesignated at 47 FR 13327, March 30, 1982; 64 FR 13895,
March 23, 1999., unless otherwise noted.

AUTHORITY: R.S. 161; 5 U.S.C. 301. Interpret or apply sec. 7, 32 Stat. 275, 34 Stat. 1018, sec. 1, 35 Stat. 444, sec. 1 and 2,
36 Stat. 855, as amended, 856, as amended, sec. 17, 39 Stat. 127, 40 Stat. 579, 62 Stat. 236, sec. 2, 40 Stat. 606, 68 Stat. 358,
69 Stat. 666: 25 U.S.C. 378, 379, 405, 404, 372, 373, 483, 355, unless otherwise noted.

Notes of Decisions (9)
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(a) Individual lands. Trust or restricted lands, except inherited lands of the Five Civilized Tribes, or any interest therein, may
not be conveyed without the approval of the Secretary. Moreover, inducing an Indian to execute an instrument purporting to
convey any trust land or interest therein, or the offering of any such instrument for record, is prohibited and criminal penalties
may be incurred. (See 25 U.S.C. 202 and 348.)

(b) Tribal lands. Lands held in trust by the United States for an Indian tribe, lands owned by a tribe with Federal restrictions
against alienation and any other land owned by an Indian tribe may only be conveyed where specific statutory authority
exists and then only with the approval of the Secretary unless the Act of Congress authorizing sale provides that approval is
unnecessary. (See 25 U.S.C. 177.)

SOURCE: 38 FR 10080, April 24, 1973, unless otherwise noted. Redesignated at 47 FR 13327, March 30, 1982; 64 FR 13895,
March 23, 1999., unless otherwise noted.

AUTHORITY: R.S. 161; 5 U.S.C. 301. Interpret or apply sec. 7, 32 Stat. 275, 34 Stat. 1018, sec. 1, 35 Stat. 444, sec. 1 and 2,
36 Stat. 855, as amended, 856, as amended, sec. 17, 39 Stat. 127, 40 Stat. 579, 62 Stat. 236, sec. 2, 40 Stat. 606, 68 Stat. 358,
69 Stat. 666: 25 U.S.C. 378, 379, 405, 404, 372, 373, 483, 355, unless otherwise noted.

Notes of Decisions (52)

Current through December. 4, 2014; 79 FR 72103.
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§ 2561.3 Effect of allotment., 43 C.F.R. § 2561.3
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(a) Land allotted under the Act is the property of the allottee and his heirs in perpetuity, and is inalienable and nontaxable.
However, a native of Alaska who received an allotment under the Act, or his heirs, may with the approval of the Secretary of the
Interior or his authorized representative, convey the complete title to the allotted land by deed. The allotment shall thereafter be
free of any restrictions against alienation and taxation unless the purchaser is a native of Alaska who the Secretary determines
is unable to manage the land without the protection of the United States and the conveyance provides for a continuance of
such restrictions.

(b) Application by an allottee or his heirs for approval to convey title to land allotted under the Allotment Act shall be filed
with the appropriate officer of the Bureau of Indian Affairs.

SOURCE: 35 FR 9597, June 13, 1970; 48 FR 40889, Sept. 12, 1983; 61 FR 47725, Sept. 10, 1996; 66 FR 52547, Oct. 16, 2001;
71 FR 54202, Sept. 14, 2006, unless otherwise noted.

AUTHORITY: 43 U.S.C. 1629g(e).

Notes of Decisions (9)

Current through December. 4, 2014; 79 FR 72103.
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