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INTRODUCTION  

In their Answering Brief (“AB”), Defendants-Appellees Ines Crosby, John 

Crosby, Leslie Lohse, and Larry Lohse (collectively, the “RICO Ringleaders” or 

the “Ringleaders”) attempt to re-write both history and the law.  

This case arises out of the embezzlement of millions of dollars by four 

former employees of Plaintiff-Appellant the Paskenta Band of Nomlaki Indians 

(the “Tribe” or “PBNI”) from the Tribe and its principal business vehicle and co-

Plaintiff-Appellant, the Paskenta Enterprises Corporation (“PEC,” collectively with 

the “Tribe,” “Plaintiffs”). See 6-ER-0001000-1005.  

The Ringleaders have previously admitted to taking the money, 5-ER-

000797, 000802, 000808, 000811(6(j), 18(u), 20(n), 22(k)), that they were merely 

“employees of the Tribe” at the time, PSER1-000136, and they were terminated 

from these positions on or around April 17, 2014, see 4-ER-613-635. And 

consistent with theses admissions (though not the truth), the Ringleaders 

previously claimed that they were entitled to take the money based on $5 million 

forgivable lines of credit contained in secret employment agreements that the Tribe 

had executed with them in 2001, at a time before the Tribe’s casino (the “Casino”) 

                                         
1 Plaintiffs-Appellants’ Supplemental Excerpts of the Record Index 
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had even been built and the Tribe had almost no money. 5-ER-000796, 000799, 

000807, 000810 (¶¶6(g), 18(h), 20(l), 22(f)). 

Now, in the wake of the District Court’s finding, in an un-appealed order 

denying a motion by the Ringleaders to stay this action in favor of arbitration, that 

these purported agreements are likely forgeries, 1-ER-000031-36, the Ringleaders 

have taken another tact. Gone are references to themselves as former employees of 

the Tribe, their termination from such employment, and references to their 

purported employment agreements. Cf. PSER-000130-144. Now the story they tell 

is one of “coups” and persecution, see AB at 7; and it is one in which they were 

entitled to take the money, not because they had received any prior authorization 

from the Tribe through the now discredited agreement or otherwise, but rather 

because some members of the Tribe’s former government have recently executed 

declarations indicating that, while in power, they were “unconcerned” about how 

much money the Ringleaders were taking from the till. See id. at 41 (citing SER-

0005-9 (¶¶ 2-3, 21-24), 0036-37 (¶¶ 1-2, 7-8), 0039-42 (¶¶ 2-3, 14-15)). 

Offered with this re-write of history is an equally erroneous re-write of the 

law. As discussed in detail below, in their brief, the Ringleaders not only 

consistently mischaracterize the law to fit their arguments but also repeatedly raise 

arguments for the first time on appeal in violation of basic rules of appellate 

procedure.  
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As discussed in Plaintiffs’ Opening Brief (“OB”), the District Court’s 

cursory one and a half page order (“PI Order”) denying Plaintiffs’ motion for a 

preliminary injunction (“PI Motion”), should be reversed on the grounds that its 

conclusion that Plaintiffs had not met their burden as to irreparable harm was 

incorrect and, in addition or in the alternative, the fact findings on which that 

conclusion was made—to the extent they even exist—were clearly erroneous. 

Furthermore, as Plaintiffs have satisfied all of the other requirements for issuance 

of a preliminary asset freeze order under Federal Rule of Civil Procedure 

(“FRCP”) 65, this Court should directly enter the requested order. The arguments 

made by the Ringleaders in response, while creative, are unavailing.       

ARGUMENT 

I.  THE RINGLEADERS IMPROPERLY MAKE A FACTUAL 
ATTACK ON THE COURT’S SUBJECT MATTER JURISDICTION 
FOR THE FIRST TIME ON APPEAL  

As discussed infra, the Ringleaders’ argument that, based on the doctrine of 

tribal sovereign immunity (which was created to protect Indian tribes), federal 

courts lack the subject matter jurisdiction to hear this case—which is brought by a 

federally recognized Indian tribe—is wholly lacking in merit. The argument is, 

furthermore, procedurally improper as it seeks, for the first time on appeal, to make 

a factual attack on the court’s subject matter jurisdiction. 
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The Ringleaders previously moved unsuccessfully, on FRCP 12(b)(1), to 

dismiss First Amended Complaint (“FAC”) based on what the District Court 

correctly described as “a facial challenge to the federal court’s subject matter 

jurisdiction,” in which the Ringleaders asserted that “‘the allegations contained in 

the complaint are insufficient on their face to invoke federal jurisdiction.’”  1-ER-

000011-12 (quoting Safe Air for Everyone v. Myer, 373 F.3d 1035, 1039 (9th Cir. 

2004). As recounted by the District Court, the Ringleaders’ facial challenge rested 

on an assertion that the Tribe’s claims “are inextricably intertwined with internal 

issues of Paskenta Tribal governance and the interpretation and application of 

Paskenta Tribal law.” Id. (internal quotations omitted).    

While their motion to dismiss was pending, the Ringleaders filed their 

opposition to Plaintiffs’ motion for a preliminary injunction in which, as the 

District Court observed, the Ringleaders “also raise[d] a facial attack on the district 

court’s subject matter jurisdiction over Plaintiffs’ claims by incorporating the 

arguments  presented in [their] dismissal motion.” 1-ER-000007. 

The district court rejected the attack, first, in its order on the motion to 

dismiss (“MTD Order”) and, next, in its PI Order. In the MTD Order, after quoting 

Plaintiffs’ argument that federal jurisdiction existed inter alia pursuant to 28 

U.S.C. § 1331 (federal question) and 28 U.S.C. § 1362 (actions brought by Indian 

tribes), the District Court held that the Ringleaders failed to show “that whatever 

  Case: 15-16654, 11/03/2015, ID: 9743922, DktEntry: 28-1, Page 12 of 50



 

 5 

they have referenced as ‘internal issues of Paskenta Tribal governance and the 

interpretation and application of Paskenta Tribal Law,’ deprives the federal court 

of subject matter jurisdiction over Plaintiffs’ claims.” 1-ER-000012. And the PI 

Order, the Court held: “Defendants’ earlier conclusory arguments failed to show 

that the court lacks subject matter jurisdiction over this lawsuit.” 1-ER-000007.  

The District Court, furthermore, denied the Ringleaders’ motion to certify its 

denial of their motion to dismiss for interlocutory appeal holding inter alia: 

“Defendants have not shown that what they reference as ‘tribal law’ in their motion 

for certification raises an actual issue of tribal governance necessary to adjudicate 

Plaintiffs’ claims nor that any alleged involvement generates ‘a controlling 

question of law’ as required by . . .  28 U.S.C. §1292(b).” PSER-000003. 

Having failed to succeed on a facial challenge to subject matter jurisdiction 

below, the Ringleaders, here, make a factual challenge to subject matter 

jurisdiction before this Court, never having made any such argument to the District 

Court. See AB at 15-20 (interjecting multiple references to the SER into their 

subject matter jurisdiction argument). This novel attempt to make a factual 

challenge to subject matter jurisdiction for the first time on appeal fails.   

While a party may raise the issue of subject matter jurisdiction at any time, a 

factual challenge to subject matter jurisdiction must, in the first instance, be 

presented to district court. See United States v. Harty, 930 F.2d 1257, 1261-62 (7th 
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Cir. 1991). The Supreme Court has recognized that such rules are “essential in 

order that parties may have the opportunity to offer all the evidence they believe 

relevant to the issues which the trial tribunal is alone competent to decide . . . in 

order that litigants may not be surprised on appeal by final decision there of issues 

upon which they have had no opportunity to introduce evidence.” Hormel v. 

Helvering, 312 U.S. 552, 556 (1941).  

Indeed, had the Ringleaders made a factual challenge to subject matter 

jurisdiction in their motion to dismiss, Plaintiffs would have been entitled to an 

evidentiary hearing, in the absence of which the District Court would have been 

required to resolve the challenge based on the face of the FAC, accepting its 

allegations as true. See Rhoades v. Avon Prods., 504 F.3d 1151, 1160 (9th Cir. 

2007). If an evidentiary hearing had been held, Plaintiffs would have been entitled, 

in advance, to conduct discovery (something which is, actually, only now 

beginning in earnest), see America West Airlines v. GPA Group, Inc., 877 F.2d 

793, 801 (9th Cir. 1989); and a standard equivalent to that governing a summary 

judgment motion would have applied, under which the motion could have been 

granted only if there were no material jurisdictional facts in dispute, see Rosales v. 

United States, 824 F.2d 799, 803 (9th Cir. 1987), otherwise, resolution of the 

jurisdictional issues would have been left to the trier of fact. See Ventura Packers, 

Inc. v. F/V Jeanine Kathleen, 305 F.3d 913, 922 (9th Cir. 2002). 
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The Ringleaders’ attempt to subvert this process and the basic guarantees of 

fairness it provides by making a factual challenge to federal subject matter 

jurisdiction for the first time on appeal is fundamentally improper and should be 

rejected. 

II. THE RINGLEADERS COME NOWHERE CLOSE TO SHOWING 
THAT THE DISTRICT COURT’S FINDING THAT IT HAD 
SUBJECT MATTER JURISDICTION WAS CLEARLY 
ERRONEOUS 

This Court must accept the factual findings on which the District Court 

based its conclusion that it had subject matter jurisdiction—which, as discussed 

above, were based on the face of the FAC—unless the Ringleaders show those 

findings were “clearly erroneous.” Reebok Int'l, Ltd. v. Marnatech Enters., 970 

F.2d 552, 554 (9th Cir. 1992). Because the Ringleaders chose, instead, to 

improperly make a factual attack on subject matter jurisdiction, they fail to identify 

a single erroneous, let alone clearly erroneous, factual finding by the District Court 

concerning subject matter jurisdiction. Thus, on this basis as well, their challenge 

to the federal subject matter jurisdiction should be rejected.  

The challenge should also be rejected on the ground that the law to which 

the Ringleaders cite provides no basis on which a federal court may refuse to hear 

federal law claims that are brought by a federally recognized Indian tribe, itself, as 

the Tribe has done here. 
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A. The Ringleaders Nowhere Challenge, Here or Below, the 
Propriety of Plaintiffs Invocation of Federal Court Jurisdiction 
Pursuant to 28 U.S.C. §§ 1331, 1362 or 18 U.S.C. § 1964(c) 

Plaintiffs state claims under several provisions of the Racketeering 

Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. §§ 1961 et seq., as 

well as the Federal Computer Fraud and Abuse Act (“FCFAA”), 18 U.S.C. § 1030.  

See 6-ER-001120-41. Because one of the Plaintiffs is a federally recognized Indian 

tribe, see -ER-001006 (¶ 24), as the District Court held in the MTD Order, 1-ER-

000010-12, these claims provide a basis for federal court jurisdiction under not 

only 28 U.S.C. § 1331 and 18 U.S.C. § 1964(c), but also 28 U.S.C. § 1362, which 

gives district courts original jurisdiction over “all civil actions [arising under 

federal law] brought by any Indian tribe or band with a governing body duly 

recognized by the Secretary of the Interior.”  

The Ringleaders have nowhere challenged any of these bases for federal 

jurisdiction.  

B. The Tribal Sovereign Immunity Doctrine Invoked By Defendants 
Has No Effect Whatsoever Upon the Federal Court’s Subject 
Matter Jurisdiction 28 U.S.C. §§ 1331, 1362 or 18 U.S.C. § 1964(c) 

In light of this lack of challenge, the Ringleaders must show that Plaintiffs’ 

“‘alleged claim[s] under . . . federal statutes clearly appear[] to be immaterial and 

made solely for the purpose of obtaining jurisdiction or where such a claim is 

wholly insubstantial and frivolous.’” Id. at 140 (quoting Bell v. Hood, 327 U.S. 
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678, 682-683 (1946)); otherwise, federal courts have an “unflagging obligation” to 

hear Plaintiffs’ claims, Holder v. Holder, 305 F.3d 854, 867 (9th Cir. 2002) 

(internal quotation omitted).  

 In purported fulfillment of that obligation, the Ringleaders simply assert, as 

they did below, that federal court jurisdiction is barred by the doctrine of “tribal 

sovereign immunity.”  See AB at 11-12; PSER-000090-129. Not only have the 

Ringleaders made no effort to show the District Court’s rejection of that argument, 

see 1-ER-000007, was based on clearly erroneous factual findings, the case 

authority upon which the Defendants rely provides no support for this proposition. 

1. Tribal Sovereign Immunity Protects Indian Tribal 
Governments, Not Former Tribal Employees  

The doctrine of tribal sovereign immunity is well known to this Court.  

Absent an express waiver by the tribe itself, or by Congress, Indian tribes, by 

virtue of their sovereign status, possess sovereign immunity from suit. See, e.g., 

Cook v. AVI Casino Enters., 548 F.3d 718, 725 (9th Cir. 2008); Linneen v. Gila 

River Indian Cmty., 276 F.3d 489, 492 (9th Cir. 2002) (citing cases). The doctrine 

“protects Indian tribes” from unconsented lawsuits. Cook, 548 F.3d at 725 

(emphasis added); see also Miller v. Wright, 705 F.3d 919, 923 (9th Cir. 2013). As 

such, it is anomalous to suggest—as the Ringleaders do here—not only that 

someone other than the Tribe itself, an arm of the Tribe qua sovereign, or current 

governmental officials of the Tribe, may invoke sovereign immunity, but they may 
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do so against an Indian tribe, itself. See Cook, 548 F.3d at 726-27; Miller, 705 

F.3d at 927-28; Linneen, 276 F.3d at 492. 

Defendants cite Lewis v. Norton, 424 F.3d 959 (9th Cir. 2005) to suggest 

that it bars subject matter jurisdiction whenever a case may involve federal court’s 

consideration of an Indian tribe’s internal affairs. See AB at 11. They badly 

misconceive that case. Sovereign immunity was only implicated there because the 

plaintiffs sought “to force” an order upon an Indian tribe, qua sovereign, to change 

its membership decision. Lewis, 424 F.3d at 961-962 (emphasis added). The 

subject tribe was not, itself, named as defendant. However, given the nature of the 

relief requested, this Court recognized that the suit was the functional equivalent of 

an action against the tribe, itself, as a sovereign, and that the plaintiff had only not 

named the tribe, as a defendant in an attempt to avoid the sovereign immunity bar. 

See id. at 963. This Court rejected this attempt “to do an end run around tribal 

immunity.”  Id. at 963.   

 Here, the opposite is true: the Tribe, qua sovereign, has availed itself of 

Congress’s express provision, 28 U.S.C. § 1362, allowing it to proceed with 

federal claims in federal court to attain rightful remedies against individuals who 

have harmed it. Thus, quite contrary to the Defendants’ position, this case involves 

the affirmative exercise of tribal sovereignty. To decline subject matter 

jurisdiction in this case would not only be contrary to the law, it would thwart the 
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Tribe’s governmental authority to choose where and how to pursue its claims and 

Congress’s clear intent, manifest in 28 U.S.C. § 1362, that Indian tribes be able to 

choose to do so in federal court. See generally Three Affiliated Tribes of Ft. 

Berthold Reservation v. Wold Eng'g, 467 U.S. 138, 148-49 (1984) (tribal sovereign 

authority is furthered, not thwarted, when state court exercises general jurisdiction 

over tribe’s claims as plaintiff); Alvarez v. Tracy, 773 F.3d 1011, 1023, n. 14 (9th 

Cir. 2014) (for a court to substitute its judgment for the procedural choice of a tribe 

“turns comity on its head and replaces it with the very paternalism the Supreme 

Court has discouraged.”); Altheimer & Gray v. Sioux Mfg. Corp., 983 F.2d 803, 

815 (7th Cir. 1993) (thwarting Tribe’s expressed intent to proceed in federal forum  

“would . . . undercut the Tribe’s self-government and self-determination”). 

The Ringleaders’ reliance upon the Eighth Circuit’s decisions in In Re Sac & 

Fox Tribe, 340 F.3d 749 (8th Cir. 2003) and Smith v. Babbitt, 100 F.3d 556 (8th 

Cir. 1996) is as misplaced as is their reliance upon Lewis. These two cases, like 

Lewis but unlike the instant case, did not involve actions brought by Indian tribes.  

Rather, they involved actions brought by individuals who sought to force a judicial 

remedy upon a tribe, in violation of its sovereign immunity.   

In In re Sac & Fox Tribe, which involved a live dispute over who constituted 

the rightful government of the tribe, competing factions sought orders by the 

district court declaring them the rightful government. 340 F.3d at 751-54. In 
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affirming the district court’s dismissal, the Eighth Circuit applied reasoning 

remarkably similar to that of this Court in Lewis. While not using the term 

“sovereign immunity,” the court reasoned that an order forcing an Indian tribe to 

accept a judicial determination of its authorized leadership would intrude upon the 

sovereign prerogatives of the tribe, see id. at 763-64, and that one faction’s request 

that the district court deem the other competing faction a RICO “‘enterprise’ 

separate from the Tribe itself,” merely sought the same relief indirectly.  Id. at 767.   

This holding is very much like that in Lewis: recognition that absent an express 

waiver by the tribe or by Congress, Indian tribes remain free from such judicial 

determinations by virtue of their sovereign immunity from suit. 

Obviously, no such issue is present in the instant case. There is no dispute 

over who constitutes the government of the Tribe, nor is there any dispute that this 

action was brought by the Tribe at the authorization of that government. See 

PSER-000155. Thus, there is not even the possibility of a similar violation of 

sovereignty.2   

Smith v. Babbitt, involved a fiercely contested tribal membership (or 

“citizenship”) dispute and, as in Lewis and In re Sac & Fox, it was brought by 

                                         
2 Timbisha Shoshone Tribe v. U.S. Dep't of the Interior, No. 11–00995, 2011 WL 
1883862 (E.D. Cal. May 16, 2011) and Wandrie-Harjo v. Chief-Boswell,  No. 11-
00171, 2011 WL 7807743, at * 6 (W.D. Okla. Aug. 15, 2011), cited at AB at 13 
n.3, are distinguishable on the same basis. 
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individuals seeking to confirm something that only the Tribe had power to 

confirm:  tribal citizenship. See Smith v. Babbitt, 875 F.Supp. 1353, 1357-60 (D. 

Minn. 1995). The plaintiffs, in fact, named the undisputed governing council of the 

tribe and officials of that council as defendants, and the Court held that, absent an 

express waiver, they enjoyed sovereign immunity from the plaintiffs’ claims.  See 

id. at 1362-66. The Court examined the statutory claims asserted by the plaintiffs, 

and found no waiver of sovereign immunity to allow the case to proceed.  See id.  

As the Court explained, in language much like that in Lewis, “the [Tribe] has not 

waived its sovereign power to allow a federal court to second-guess these 

membership determinations, and Congress has not abrogated it.” Id. at 1366.   

Smith, like In re Sac and Fox, is entirely inapposite to the case at bar. The 

Ringleaders cannot (and, indeed, do not) assert sovereign immunity from suit for 

the Tribe’s claims. It is the prerogative of the Tribe, as a sovereign, to raise 

sovereign immunity from suit, not that of former employees. And, again, the Tribe, 

in the exercise of its own powers, has availed itself of the federal court’s 

jurisdiction to attain remedies under properly pleaded causes of action.  

2. The Fact That A Federal Court May Address Tribal 
Standards, Rules, Or Law To Decide A Federal Claim Does 
Not Defeat Subject Matter Jurisdiction. 

The Ringleaders also argue that federal subject jurisdiction cannot be 

asserted here on the ground that to resolve the Tribe’s claims under the CFAA, a 
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court would have to consider tribal law in order to discern whether the admitted 

cyber-attack was, in fact, authorized and, thus not illegal. See AB at 18-21, 44. 

This argument—which the Ringleaders base entirely on factual assertions outside 

of the FAC—if it had any merit, would present exactly the sort of intertwining of 

disputed jurisdictional and substantive facts that this Court has made clear should 

be resolved by the finder of fact. See Ventura Packers, 305 F.3d at 922. However, 

it has no merit, as this Court, in Alto v. Black, 738 F.3d 1111, 1124 (9th Cir. 2013), 

explicitly held that the need to interpret or apply tribal law in the resolution of 

federal cause of action does not deprive a federal court of its subject matter 

jurisdiction under 28 U.S.C. § 1331.  

Alto involved an action for agency review under the Administrative 

Procedures Act of the Bureau of Indian Affairs’ (“BIA”) disenrollment decision 

concerning certain members of the San Pasqual Band of Mission Indians.  See Alto, 

738 F.3d at 1116-17. The Band, after being granted the right to intervene following 

the district court’s issuance of a preliminary injunction, “moved to dissolve the 

injunction for lack of jurisdiction” on the ground, inter alia, “that the court’s 

preliminary injunction order depended on jurisdictionally impermissible 

interpretations of tribal law.” Id. at 1119. Specifically, the Band argued that 

because the challenge to the BIA’s decision depended, at its core, on a 

determination whether the BIA was correct in its interpretation and application of 
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tribal law, there was no federal question jurisdiction. Id. at 1122. This Court 

soundly rejected that argument, finding that the plaintiffs properly invoked federal 

question jurisdiction under the APA. The Court held that although “the substantive 

law to be applied in this case is tribal law [that] does not affect our jurisdiction 

over an APA challenge to the BIA’s decision.” Id. at 1124. It continued, in 

language that is apt here: “[t]he federal question for § 1331 purposes is whether the 

BIA violated the APA; that it is claimed to have done so in a case involving 

application of tribal law does not matter, any more than it would matter to § 1331 

jurisdiction over an APA case involving an issue of state law.” Id.; see also, e.g., 

id. at 1123, n.9 (collecting and discussing authority); Ortiz-Barraza v. United 

States, 512 F.2d 1176, 1180 (9th Cir. 1975) (applying tribal law to determine 

whether a search by a tribal official was conducted with the requisite authority in a 

federal law challenge to the search). 

In light of this authority, the Ringleaders’ argument that the federal 

jurisdiction that otherwise exists under 28 U.S.C. §§ 1331 and 1362, to hear 

Plaintiffs’ CFAA claim on the ground that, in resolving it, the District Court may 

have to interpret and apply tribal law—like their argument, is simply wrong.3    

                                         
3 To the extent that the decision of the federal district court judge in the only other 
case relied upon by the Defendants, Miccousukee Tribe of Indians of Florida v. 
Cypress, 975 F.Supp.2d 1298 (S.D. Fla. 2013), suggests otherwise, it should be 
rejected as contrary to Alto and the decisions of this Court affirming that a judge’s 
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III. THE RINGLEADERS’ NEWLY RAISED ARGUMENT THAT THE 
DISTRICT COURT DID NOT HAVE THE AUTHORITY TO ISSUE 
AN ASSET FREEZE FAILS  

A. The Ringleaders Did Not Make this Argument Below, Thus 
Waiving It   

The Ringleaders’ erroneous attack on what they characterize as the “equity 

jurisdiction” of the District Court to grant Plaintiffs the requested preliminary 

equitable relief was not properly raised below and so is waived. 

This Court will not consider an issue raised for first time on appeal absent 

exceptional circumstances; and, thus, any arguments concerning such issues are 

waived. O’Rourke v. Seaboard Sur. Co. (In re E.R. Fegert, Inc.), 887 F.2d 955, 

957 (9th Cir. 1989). This Court includes challenges to a district court’s authority to 

issue an asset freeze under FRCP 65. Conn. Gen Life Ins. Co. v. New Images of 

Beverly Hills, 321 F.3d 878, 882 (9th Cir. 2003). 

An issue is not deemed raised merely because the briefing below contained a 

vague reference to the issue, unaccompanied by legal reasoning, see, e.g., 

Kensington Rock Island Ltd. Partnership v. American Eagle Historic Partners, 921 

F.2d 122, 124-25 (7th Cir. 1990), or a citation to authority, was unaccompanied by 

related argument or unaddressed by the district court, see, e.g., Peck v. Lan-sing 

                                                                                                                                   
own notions of “tribal sovereignty” are not to be thrown in the way of a Tribe’s 
affirmative invocation of a federal court’s subject matter jurisdiction. See also 
Three Affiliated Tribes, 467 U.S. at 148-49 (addressing similar issue in reference to 
state court jurisdiction); Sioux Mfg. Corp., 983 F.2d at 815. 

  Case: 15-16654, 11/03/2015, ID: 9743922, DktEntry: 28-1, Page 24 of 50



 

 17 

School Dist., 148 F.3d 619, 626 (6th Cir. 1998). Moreover, presenting to the 

district court “[a] skeletal ‘argument’, really nothing more than an assertion, does 

not preserve a claim.” United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991). 

Rather, a party must “fully develop” the argument, Cisneros v. Unum Life Ins. Co., 

134 F.3d 939, 948 n.4 (9th Cir. 1998), such that the trial court is sufficiently 

apprised of the argument pressed on appeal. See Whittaker Corp. v. Execuair 

Corp., 953 F.2d 510, 515 (9th Cir. 1992).  

The only thing contained in the Ringleaders’ briefing below that even relates 

to the question of the District Court’s authority to grant Plaintiffs the requested 

relief is the following text, contained in a discussion of Plaintiffs’ likelihood of 

success on claims of conversion and money had and received: 

Federal courts cannot exercise their equitable powers to freeze assets 
when the claim arises in law and there is no other equitable claim 
allowing the exercise of equitable remedies. See generally Grupo 
Mexicano de Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 
308 (1999). 

SER-0078. This does not qualify as a “fully developed” argument sufficient to 

apprise the District Court that the Ringleaders were making the broad challenge to 

its authority contained in the AB. Accord 1-ER-000005-7. Thus, the argument is 

waived.    

  Case: 15-16654, 11/03/2015, ID: 9743922, DktEntry: 28-1, Page 25 of 50



 

 18 

B. The District Court Had the Authority to Issue the Requested 
Asset Freeze Under FRCP 65 Based on Plaintiffs State Law 
Claims for Equitable Relief 

The argument is also meritless, as the District Court had the authority to 

issue an asset freeze under FRCP 65 in order to preserve its ability to grant the 

equitable relief Plaintiffs sought under California common law.   

  In F.T.C. v. H.N. Singer, 668 F.2d 1107, 1112 (9th Cir. 1982) this Court 

confirmed the ability of a district court to issue an asset freeze under FRCP 65, as 

long as the plaintiff would be ultimately entitled, if successful, to final equitable 

relief to which the asset freeze is an appropriate provisional remedy.” Contrary to 

the Ringleaders’ suggestion, see AB at 14-26, the source of the necessary authority 

to give final equitable relief need not be exclusively found in a claim sounding in 

federal law, but rather state law as well. 

In Republic of Philippines v. Marcos (“Marcos”), 862 F.2d 1355 (9th Cir. 

1988), the plaintiffs—like Plaintiffs here—brought claims based on allegations of 

embezzlement sounding both in federal law, specifically RICO, and state law, 

including equitable claims for constructive trust and accounting. As the 

Ringleaders elsewhere concede, “the preliminary injunction [affirmed by this 

Court in Marcos] was not based on RICO, but on plaintiff’s state law claim for 

constructive trust.” AB at 34; see also Marcos, 862 F.2d at 1363-64. 

Approximately fifteen years later, this Court acknowledged that the same result 
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would be reached in another case in which a plaintiff brought both RICO claims 

and state law claims entitling her to equitable relief. See Conn. Gen., 321 F.3d at 

882, n. 4; see also accord, e.g., Arch Ins. Co. v. Sierra Equip. Rental, Inc., No. 12-

0617, 2012 U.S. Dist. LEXIS 162294, *12 (E.D. Cal November 13, 2012). 

Littlefield v. Tilley, No. 06-0061, 2006 U.S. Dist. LEXIS 74442, at *18 (M.D. 

Tenn. Oct. 5, 2006).         

 Accordingly, the Ringleaders’ argument concerning the lack of the District 

Court’s authority to grant Plaintiffs the requested asset freeze based on Plaintiffs’ 

RICO or CFAA claims is inapposite. Plaintiffs not only bring claims against the 

Ringleaders under RICO and CFAA, but also state law claims for accounting, 

constructive trust, and restitution. See 6-ER-1183 (FAC ¶¶ 751-763). Because final 

equitable relief may be properly granted pursuant to those claims, the district court 

had the power to issue an asset freeze under FRCP 65. 

 In light of the foregoing authority, the Ringleaders’ assertion that any 

request by Plaintiffs to freeze assets based on their state law claims must be 

premised of FRCP 64, rather than FRCP 65 is untenable. AB at 17. Moreover, this 

Court has repeatedly rejected the argument made by the Ringleaders here that an 

asset freeze order is the same as an attachment and so must be brought under FRCP 

64 in accordance with state law, rather than under FRCP 65. See, e.g., Reebok 

International v. Marnatech Enterprises, Inc., 970 F.2d 552, 559, n.2 (9th Cir. 
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1991); Marcos, 862 F.2d at 1361; Singer, 668 F.2d at 1112. Thus, the Ringleaders 

confused and disjointed argument that the District Court did not have the authority 

to grant the requested asset freeze because Plaintiffs did not satisfy the 

prerequisites for pre-judgment attachment under California state law fails for the 

same reasons a very similar argument by the defendants in Marcos failed. See AB 

at 17-22; cf Marcos, 862 F.2d at 1361. 

Equally meritless is the Ringleaders’ suggestion that the Supreme Court’s 

decision in Grupo Mexicano De Desarrollo v. Alliance Bond Fund (“Grupo”), 527 

U.S. 308 (1999) bars Plaintiffs from seeking an asset freeze here. See AB at 18. 

This Court and others have repeatedly rejected the argument that Grupo divests 

district courts of the authority to freeze assets under FRCP 65, where, as here, 

equitable relief is sought. See e.g., Johnson v. Couturier, 572 F.3d 1067, 1083 (9th 

Cir. 2009); In re Focus Media Inc. v. Pringle, 387 F.3d 1077, 1085 (9th Cir. 2004); 

Iantosca v. Step Plan Servs., Inc., 604 F.3d 24, 33-34 (1st Cir. 2010); Newby v. 

Enron Corp.,188 F.Supp.2d 684, 694-707 (S.D. Tex. 2002). And the cases on 

which the Ringleaders purport to rely in this regard all involve situations where—

unlike here—the plaintiffs had no valid claim to equitable relief. See Great-West 

Life & Annuity Ins. Co. v Knudson, 534 U.S. 204, 212-13 (2002); Transwestern 

Pipeline Co., LLC v. 17.19 Acres, 550 F.3d 770, 776  (9th Cir. 2008); Religious 
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Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1077 (9th Cir. 1986); DLJ Mortg. 

Capital, Inc. v. Kontogiannis, 594 F.Supp.2d 308, 328-329 (E.D. N.Y. 2009). 

Accordingly, because Plaintiffs seek equitable relief pursuant to their state 

law restitution, constructive trust, and accounting claims, see 6-ER-1183 (FAC ¶¶ 

755-763), the Ringleaders’ argument that the District Court had no authority to 

grant Plaintiffs the requested asset freeze fails.    

IV. THE RICO RINGLEADERS’ ARGUMENTS IN SUPPORT OF THE 
STANDARD FOR IRREPARABLE HARM APPLIED BY THE 
DISTRICT COURT ARE UNAVAILING 

The RICO Ringleaders concede that the District Court applied a standard of 

likelihood of irreparable harm under which a plaintiff must make an individualized 

showing of likelihood of dissipation of assets for each defendant whose assets are 

to be frozen. See AB at 29-30. As argued in the OB at 15-19, there is no legal 

support for the existence of such requirement. Rather, as this Court’s decisions in 

Marcos and other cases make clear, in conspiracy cases, such as this, which, by 

their nature, arise from collective (as opposed to individualized) wrongdoing, a 

plaintiff can meet its burden to show a likelihood of irreparable harm via evidence 

of the defendants’ prior collective conduct that show a likelihood of dissipation of 

assets. Thus, the District Court’s denial of Plaintiff’s Motion was based on an 

erroneous legal standard and so must be reversed. See Cmty. House, Inc. v. City of 
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Boise, 468 F.3d 1118, 1123 (9th Cir. 2006). The Ringleaders’ arguments to the 

contrary are without merit. 

A. There Is No Merit to the Ringleaders’ Suggestion that the District 
Court’s Application of an Erroneously Strict Legal Standard Does 
Not Constitute an Abuse of Discretion  

The Ringleaders suggest, in direct conflict with this Court’s precedent, if 

there is no case law specifically prohibiting the additional showing required by a 

district court, it is not an abuse of discretion for the court to require it. See, e.g., AB 

at 32.  Repeatedly, this Court has overturned denials of motions for a preliminary 

injunction on the ground that the district court applied too strict a standard for 

showing irreparable harm. See, e.g. Ocean Beauty Seafoods, LLC v. Pac. Seafood 

Grp. Acquisition Co., 611 Fed. Appx. 385, 387 (9th Cir. 2015); M.R. v. Dreyfus, 

697 F.3d 706, 727-28 (9th Cir. 2012); Earth Island Inst. v. U.S. Forest Serv., 351 

F.3d 1291, 1298 (9th Cir. 2003). This includes making secondary errors of law that 

result in more being demanded of a plaintiff than the legal standard requires. 

Dreyfus, 697 F.3d at 728 and 732.  

B. Nothing in Winter Supports the Existence of any Individualized 
Showing Requirement Applicable to the Standard for Proving a 
Likelihood of Irreparable Harm   

Evidencing the lack of support for the standard applied by the District Court, 

the Ringleaders, in a vain attempt to find such support, are forced to rely on an   

out-of-context quote from Winter that has nothing to do with what must be shown 
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to satisfy the irreparable harm prong of the preliminary injunction standard and, 

thus, nothing to do with the issue before the Court. See AB at 30.   

Specifically, in support of their argument that “plaintiffs were required to 

make an individualized showing” of each Ringleaders’ likely dissipation of assets 

to show irreparable harm, AB at 30 (emphasis in original), the Ringleaders state: 

‘“district courts “must consider the effect on each party of the granting or 

withholding the requested relief.”’ AB at 30 (quoting with added emphasis Winter 

v. Natural Res. Def. Council, Inc., 555 U.S. 7 (2008) at 24) (other quote omitted). 

However, the quoted language comes from the Supreme Court’s discussion of the 

balance of the equities and public interest prongs of the preliminary injunction 

standard, not the irreparable harm prong. See id. at 30; cf. AB at 35 

(acknowledging that the requirement that a plaintiff show a likelihood of 

dissipation of assets corresponds with the likelihood of irreparable harm prong); 

see also Johnson, 572 F.3d at 1085. The language, therefore, cannot be relied on to 

show that the standard applied by the District Court for determining whether 

Plaintiffs met their burden as to irreparable harm was legally erroneous. 

C. The Ringleaders’ Effort to Avoid Marcos and Similar Cases Is 
Unavailing 

As discussed in the OB at 17-18, this Court’s holding in Marcos directly 

conflicts with the proposition that, in a conspiracy case such as this, to attain an 

asset freeze under FRCP 65, a plaintiff must provide individualized, as opposed to 
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collective proof, that each defendant to be enjoined is likely to dissipate assets 

absent the injunction. Indeed, this Court affirmed an order freezing the assets of 

not just Mr. and Mrs. Marcos but also those of “their associates,” Marcos, 862 F.2d 

at 1363, on the basis of evidence of past conduct that not only made no distinction 

between the two Marcoses, but which nowhere discussed specific conduct by any 

such associate who was enjoined. See id. at 1362-63. As argued in the OB at 17-25, 

this accords with the reality that, in cases which arise out of criminal conspiracies 

to defraud, the evidence supporting finding a likelihood of dissipation of assets will 

almost always be collective (as opposed to individual) in character, given the 

inherently collective nature of a conspiracy. Accord Semiconductor Co. v. Wells 

Fargo Bank, 298 F.3d 768, 775 (9th Cir. 2002). Thus, the suggestion that Marcos 

does not support Plaintiffs’ position is untenable. Cf. AB at 32. 

Equally untenable is the Ringleaders’ suggestion that Marcos is no longer 

good law on the ground that “Marcos followed this Court’s old, too-lenient 

preliminary injunction standard, which the Supreme Court overturned in Winter.” 

AB at 32. Not only is Marcos still consistently cited by this Court and others long 

after Winter, see, e.g. OTR Wheel Eng'g, Inc. v. West Worldwide Servs., 602 Fed. 

Appx. 669, 671 (9th Cir. 2015), this Court in Marcos did not apply the possibility 

of irreparable harm standard rejected in Winter; rather, its affirmance of the freeze 

order was based inter alia on the district court’s conclusion “that the Republic 
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‘would be irreparably injured if [the injunction] were not issued.’” Marcos, 862 

F.2d at 1362 (quoting district court opinion with added emphasis and 

modification). Moreover, the Fifth Circuit, in a 2011 decision, specifically rejected 

the proposition that a plaintiff seeking an asset freeze is required to make an 

individualized showing of likely dissipation for each defendant to be enjoined. See 

Janvey v. Alguire, 647 F.3d 585, 601 (5th Cir. 2011).  

Thus, the Ringleaders’ argument that Winter overruled Marcos’ holding in 

this regard is meritless. Rather, Marcos remains good law, as do the several other 

decisions by this Court in which it affirmed asset freeze orders issued in conspiracy 

cases based on collective evidence of likely dissipation of assets. See, e.g., Conn 

Gen., 321 F.3d at 881 (affirming the district court’s finding that defendant was 

likely to dissipate assets based, inter alia, on her “family’s history of fraudulent 

transfers”) (emphasis added); FTC v. Affordable Media, LLC, 179 F.3d 1228 (9th 

Cir. 1999); see also, e.g., Littlefield, 2006 U.S. Dist. LEXIS 74442, at *18.    

The three district court cases cited by the Ringleaders do not stand for a 

contrary rule.4 Each address non-conspiracy based claims, in which the proof of a 

likelihood of dissipation of assets would not—as it almost always is in the context 

of conspiracy claims such as at issue in Marcos and here—be collective in nature. 

                                         
4 If they did, they’d be in conflict with binding decisions of their respective circuit 
courts, and so, not even persuasive authority. 
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See SEC v. ABS Manager, LLC, No. 13-00319, 2013 WL 1164413, at *1 (S.D. Cal. 

Mar. 20, 2013); DuFour v. Be LLC, No. CV 09-3770 CRB, 2009 U.S. Dist. LEXIS 

120563, at *4 (N.D. Cal. Dec. 7, 2009); Newby, 188 F.Supp.2d at 691; cf. 

Semiconductor, 298 F.3d at 775. Thus, they cannot be relied on as even persuasive 

authority concerning what type of proof a district court should require in 

adjudicating an asset freeze motion, in a conspiracy case such as this. Accord 

generally Dreyfus, 697 F.3d at 729 (reversing a denial of a preliminary injunction 

inter alia on the ground that the district court’s findings concerning irreparable 

harm was based on an erroneous understanding of the legal context in which the 

claimed likely harm would occur).   

D. The Ringleaders Misunderstand the Import of Plaintiffs’ 
Discussion Concerning RICO Conspiracies 

As discussed supra, Plaintiffs do not rely—as the Ringleaders’ misleadingly 

suggest, see AB at 34—on RICO, as the source of the District Court’s equitable 

authority to grant the requested asset freeze. Rather, Plaintiffs rely on their pendent 

equitable claims for constructive trust, accounting and restitution as the source of 

such authority, much as the plaintiff did in Marcos, see AB at 34 (acknowledging 

as much), and much as plaintiffs have commonly done in many other similar cases 

brought in federal court under RICO.  See also, e.g., Conn. Gen., 321 F.3d 878, 

USACO Coal Co. v. Carbomin Energy, Inc., 689 F.2d 94 (6th Cir. 1982); Nat'l 

Union Fire Ins. Co. v. Kozeny, 19 Fed. Appx. 815 (10th Cir. 2001); Littlefield, 
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2006 U.S. Dist. LEXIS 74442; Bank of Crete, S.A. v. Koskotas, No. 88-8412, 1988 

U.S. Dist. LEXIS 14199 (S.D.N.Y. Dec. 19, 1988).  

 As these cases well demonstrate, plaintiffs routinely bring state law 

equitable claims in combination with, and on the same factual foundation as, civil 

RICO claims; and, federal courts consistently grant asset freeze motions in such 

cases based on evidence of the criminal conspiracy’s operation. It can and should 

be understood that Congress knew when it enacted RICO that this would occur and 

intended the result. See, Republic of Honduras v. Philip Morris Cos., 341 F.3d 

1253, 1259 (11th Cir. Fla. 2003); Von Bulow v. Von Bulow, 657 F. Supp. 1134, 

1143 (S.D.N.Y. 1987). Thus, as argued in the OB, applying a standard for 

irreparable harm that cannot be met via collective evidence of defendants’ 

participation in a scheme to defraud, as the District Court erroneously did here, 

frustrates Congress’ remedial intent, manifest in RICO’s private right of action. 

Accord Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 498 (1985). 

V. THE RINGLEADERS FAIL TO REFUTE THAT THE FINDINGS OF 
FACT ON WHICH THE DISTRICT COURT BASED ITS 
IRREPARABLE HARM HOLDING WERE CLEARLY ERRONEOUS 

A. The Ringleaders’ “Current Activities” Argument Is Both 
Improperly Raised for the First Time on Appeal and Meritless 

In an implicit concession that the overwhelming evidence of the 

Ringleaders’ past fraudulent activities presented by Plaintiffs makes the District 

Court’s finding that Plaintiffs did not show the Ringleaders were likely to dissipate 
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assets clearly erroneous, the Ringleaders seek to dismiss it whole (rather than 

respond to it), on the ground that an order to freeze be supported by “evidence of 

the ‘current activities’ of each defendant whose assets plaintiffs seek to freeze.” 

AB at 36 (quoting Newby, 188 F. Supp.2d at 708).  

As an initial matter, like so many of the Ringleaders arguments in the AB, 

this argument was never made to the District Court, see PSER-000052-85, and so 

is waived. O’Rourke, 887 F.2d at 957. 

Substantively, not only does the Southern District of Texas’ decision in 

Newby on which the Ringleaders purport to rely in support of the argument provide 

no such support, see AB at 36 (quoting Newby, 188 F. Supp.2d at 708); cf. Newby, 

188 F. Supp.2d at 708 (evaluating evidence of both current and past activities 

presented by plaintiffs, plainly contradicting the argument that a likelihood of 

dissipation of assets can only be shown through evidence of current activities),5 it 

also directly conflicts with binding precedent of this Court.  

                                         
5 The other cases cited by the Ringleaders similarly provide no support for the 
existence of such a rule. See FTC v. Evans Products Co., 775 F.2d 1084, 1089 (9th 
Cir. 1985) (making no distinction between whether evidence probative of the 
likelihood that a defendant would “secret away assets” was based on past or 
current conduct, but rather its overall sufficiency); Allstate Ins. Co. v. Baglioni, 
No. 11-06704, 2011 U.S. Dist. LEXIS 129112, at *6-7 (C.D. Cal. Nov. 8, 2011) 
(same); Vaccaro v. Sparks, No. 11-00164, 2011 U.S. Dist. LEXIS 66141, at *4-5 
(C.D. Cal. Feb. 1, 2011) (same); TAGC Mgmt., LLC v. Lehman, Lee & Xu Ltd., No. 
10-5447, 2010 U.S. Dist. LEXIS 92138, at *7-8 (C.D. Cal. Aug. 2, 2010) (same). 
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For example, in Johnson, rejecting the defendant’s argument that the 

plaintiffs had not presented sufficient evidence of likely dissipation, this Court 

held: 

[I]n the mere five years that he served as CEO, Couturier somehow 
convinced his fellow directors and trustees to consent to diverting 
nearly $35 million from the ESOP into his personal bank account. 
Such an individual is presumably more than capable of placing assets 
in his personal possession beyond the reach of a judgment. 
Accordingly, Couturier’s own prior conduct establishes a likelihood 
that in the absence of an asset freeze and accounting, Plaintiffs will 
not be able to recover the improperly diverted funds and will thus be 
irreparably harmed. 

Johnson, 572 F.3d at 1085 (emphasis added); see also, e.g., In re Focus Media Inc. 

v. Pringle, 387 F.3d 1077, 1086 (9th Cir. 2004); Conn. Gen., 321 F.3d at 881-82; 

Marcos, 862 F.2d at 1363-64; Affordable Media, 179 F.3d at 1236-37. 

 Accordingly, the Ringleaders’ argument that the District Court’s factual 

findings were not clearly erroneous on the ground that Plaintiffs purportedly 

presented only evidence of past activities of the Ringleaders fails.6  

                                         
6 Further evincing the invented character of their “current activities” rule, the 
Ringleaders have trouble delineating where past activities end and current 
activities begin, varyingly suggesting that the demarcation date for activities to 
qualify as “current” is: the date the action was filed, March 15, 2015, AB at 36; the 
date of the last Tribal Council election, September 13, 2014, id. at 35; and the date 
that the Ringleaders were removed from their positions, April 12, 2014, id. at 37.   
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B. The Record Is Replete With Evidence of the Ringleaders’ 
Activities—Current and Past—Probative of the Likelihood that 
the Ringleaders Are Likely to Dissipate Assets Absent the Freeze  

The apparent motivation for the Ringleaders’ decision to base their defense 

of the District Court’s findings on an invented rule that excluded the consideration 

of past activities is that the evidence in this regard presented by Plaintiffs is 

overwhelming and much of it based on admissions by the Ringleaders.  

As discussed in the OB at 27-40, Plaintiffs presented evidence to the District 

Court that the Ringleaders, for years before being terminated from their positions 

with the Tribe, brazenly took millions of dollars from the bank accounts of 

Plaintiffs to pay for ostentatious lifestyles of luxury homes, sports cars, and first 

class travel. See, e.g., 2-ER-000186 (¶6); 3-ER-000284; 3-ER-000421; 4-ER-

000640-52; 5-ER-000802 (¶18(u)(iii), (iv)). The Ringleaders nowhere refute this 

evidence, see AB at 35-43, because they can’t. As detailed in the declaration of 

Christopher Davies, a partner at Wilmer Hale, each of the Ringleaders admitted to 

taking the money, see 2-ER-00185-87; 5-ER-000794-812. And the purported 

justification that each offered to Mr. Davies and others for their thefts—that they 

were authorized to take the money based on $5 million lines of credit provided to 

them by the Tribe—has been conclusively disproven. See 1-ER-000035. 

For example, Ringleader Ines Crosby, admitted that, while employed as the 

Tribe’s Administrator, she took hundreds of thousands of dollars of the Tribe’s 
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money, spending it primarily on vacations and cars, including two luxury 

Mercedes. 5-ER-00797 (¶6(j)-(k)). Ms. Crosby further admitted, however, that she 

only kept “‘loose’ track[]” of the amount of the money she took from the Tribe’s 

bank accounts for personal purposes, id. (¶6(i)); and bank records from the Tribe’s 

checking account at Umpqua bank—which her son and co-Ringleader, John 

Crosby, described “as an ‘account on the side’” used by Ines Crosby and Leslie 

Lohse, 5-ER-00802 (¶18(v))—show cash withdrawals and payments to credit and 

charge card companies in the hundreds of thousands of dollars per month, 

including in May 2014, several weeks after Ms. Crosby’s 401(k) withdrawal 

paperwork indicates she was terminated from her position as the Tribe’s Tribal 

Administrator, see 3-ER-000287-329; 3-ER-000284; 4-ER-000640; 4-ER-613-635. 

Ines Crosby further admitted loaning $192,000 of the Tribe’s money to her sister-

in-law’s fiancé and then pocketing the money he paid back. 2-ER-000186-187 

(¶6).  

Ines Crosby’s son, Ringleader John Crosby, similarly admitted that while 

he served in the position of Economic Director of the Tribe, he took approximately 

$1.5 million dollars from the Tribe, often simply writing checks to himself from 

Plaintiff PEC’s bank accounts or purchasing cashier’s checks with the Tribe’s 

money. 5-ER-00802 (¶18(u)). He further admitted to having used the money to 

purchase luxury automobiles, gold, a luxury home, and major renovations of that 
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home. Id. Like his mother, however, he conveniently claimed to lack any records 

of the exact amounts he took, 5-ER-000803 (¶18(x)); and the records from PEC’s 

accounts at Cornerstone Bank indicate spending by Mr. Crosby of the Tribe’s 

money for personal purposes far in excess of his $1.5 million estimate, see, e.g. 3-

ER-000366-646, 5-ER-000802 (¶¶18(u), (v)).  

Ringleader Leslie Lohse—Ines Crosby’s sister—and Ms. Lohse’s husband, 

Ringleader Larry Lohse made similar admissions. Mr. and Mrs. Lohse admitted 

that while serving, respectively, as the Tribe’s Political Director and 

Environmental Director, they collectively took approximately $2 million of the 

Tribe’s money—in Ms. Lohse’s case from the Tribe’s account at Umpqua Bank—

which they used for personal purposes, including to purchase luxury vehicles and 

to pay for the renovation of their home. See 5-ER-000808 (¶20(m),(n)), 000810-11 

(¶22(f)). Both, however, consistent with their co-conspirators, disclaimed having 

kept any kind of comprehensive records of the amount of money that they took 

from the Tribe, see 5-ER000807-08 (¶20(l), 000811 (¶22(k)); and records from the 

Plaintiffs’ bank accounts indicate that the amount of money taken by Mr. and Mrs. 

Lohse was far in excess of $2,000,000, see, e.g., 4-ER-000643-652, 3-ER-000399-

401, 3-ER-000405; 4-ER000648; see also, 000808 (¶20(n)).  

The foregoing represents only a small portion of the total amount of 

Plaintiffs’ money that the Ringleaders not only stole, but, in many cases, have 
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admitted to taking. However, these admissions doom their argument that the 

District Court’s Order was not based on clearly erroneous findings of fact. All four 

of the Ringleaders originally claimed that they were entitled to take this money 

based on $5 million lines of credit purportedly granted to each by the Tribe via 

employment agreements purportedly entered into on January 25 or 26, 2001. See 5-

ER-000795-96 (¶6(b)-(j), 000799-803 (¶18(h)-(y)), 00806-808 (¶20(c)-(o)), 

000810-811 (¶22(c)-(k)); 2-ER-00186 (¶5(d). However, when the Ringleaders 

moved to stay this action in favor of arbitration based on provisions in the 

purported agreements, the District Court denied the motion on the ground that, in 

contrast with overwhelming evidence that the agreements were fabrications, the 

RICO Ringleaders had “not presented any evidence from which a reasonable 

inference could be drawn that the . . . signatures [on the purported agreements] are 

authentic.” 1-ER-000035. 

In light of this previous holding and the foregoing admissions by the 

Ringleaders in the record, the Court’s conclusion that Plaintiffs had not met their 

burden to show a likelihood of dissipation of assets by the Ringleaders—in 

addition to being based on an erroneous legal standard, as discussed above—was 

either the result of  “a factual finding that was illogical, implausible, [and] without 

support in inferences that may be drawn from the facts in the record,” Dreyfus, 697 

F.3d at 725 (internal quotation omitted, modification added); or “did not 
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sufficiently consider” the evidence of irreparable harm that Plaintiff presented, id. 

at 726.7 In either case, it mandates reversal. Id. 

The Ringleaders’ response concerning this evidence—both at the District 

Court and here—in no way obviates the conclusion that the District Court made a 

reversible error. In fact, their response further supports the conclusion that the 

Ringleaders are the type of “individual[s] . . . presumably more than capable of 

placing assets in [their] personal possession beyond the reach of a judgment.” 

Johnson, 572 F.3d at 1085.  

As a preliminary matter, the Ringleaders’ suggestion that they can avoid the 

import of the above-described admissions or the report by WilmerHale, in which 

these admissions are discussed, by labeling them “hearsay” is wrong. See AB at 

41. The Ringleaders’ admissions, recorded in the sworn declaration discussed 

above, as well as those discussed in the WilmerHale report do not qualify as 

hearsay when offered against them. See Fed. R. Evid. §801(d)(2). Moreover, the 

hearsay rule is not applicable in determining what evidence a court can consider in 

resolving a preliminary injunction motion. Johnson, 572 F.3d at 1083.        
                                         
7 Indeed, the extraordinarily cursory nature of the Order, see 1-ER-000005-7, 
strongly supports the conclusion that the District Court did not sufficiently 
consider the evidence presented by Plaintiffs, especially when viewed in light of 
the volume of evidence cited by Plaintiffs’ in their briefing in support of the 
motion. See PSER-000101-117; PSER-000019-27; see, e.g., 3-ER-270-356, 362-
421, 2-ER-042-064, 2-ER-184-265; 3-ER-270-356, 362-421; 5-ER-793-812 (¶¶ 
6(k), 18(u), 20(n), 22(f)). 
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More substantively, it is highly probative of both the fraudulent nature of the 

purported agreements and the fact that the Ringleaders were not, through some 

other means, given permission to take the millions of dollars from the Plaintiffs, 

that the Ringleaders failed, at both the District Court and here, to identify any 

evidence that refutes the District Court’s conclusion that the purported agreements 

are forgeries or that would indicate they received any other authorization before 

taking the money, but rather now seek to justify the thefts based solely on a 

purported post facto ratification of the purported on September 8, 2014. See AB at 

41 (citing SER-0005-9 (¶¶ 2-3, 21-24), 0036-37 (¶¶ 1-2, 7-8), 0039-42 (¶¶ 2-3, 14-

15)). As the District Court previously found, the purported agreements, as 

forgeries, the agreements cannot be ratified, as a matter of law. See 1-ER-000035. 

Thus, the evidence of the purported ratification in no way “refute[s] . . . plaintiffs’ 

assertions that defendants were not entitled to their $5 million lines of credit,” as 

the Ringleaders claim, AB at 41. Indeed, that the Ringleaders sought to have the 

agreements “ratified” indicates their implicit admission that the purported 

agreements were legally ineffective forgeries. 

It is, furthermore, significant that the Ringleaders, in reaction to being 

caught in their lies about the purported existence of $5 million lines of credit from 

the Tribe, simply turned around, purported to have had the fraudulent agreements 

“ratified,” and then shifted their claimed justification for taking millions from the 
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Tribe to that purported ratification. See e.g., id. Such conduct demonstrates a 

character of duplicity that strongly supports the conclusion that the Ringleaders 

will do whatever is necessary to frustrate the effort by Plaintiffs to hold them 

responsible for their thefts, without regard for the truth or others. Accord generally 

Conn. Gen., 321 F.3d at 881-82 (defendant’s “prior contempt — which involved 

concealment of asset information from discovery — is extremely relevant to the 

concern that Haya might conceal or dissipate assets.”). 

To the extent the Ringleaders do respond to the evidence presented by 

Plaintiffs, in the main, they cannot, and so, again, do not, dispute it. Instead they 

adopt a “yeah, so what” attitude that is wholly unconvincing.  

For example, the Ringleaders admit, as they did to the District Court, that 

John Crosby, not long before Plaintiffs filed this action, attempted to sell the house 

he purchased and renovated with well over a million dollars of Plaintiffs’ money, 

see AB at 38, and further admit that, while the action was pending attempted to sell 

one of the sports cars he purchased with Plaintiffs’ money, see id. Remarkably, the 

Ringleaders seek to dismiss the clear import of this evidence based on the 

argument that because Mr. Crosby allegedly abandoned both plans in reaction to 

being caught by Plaintiffs before their fruition. See id. It is plainly illogical to 

argue that an attempt to dispose of assets that is abandoned upon discovery is not 
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probative of an intent to dispose of assets8; and to the extent that the District Court 

based its conclusion that Mr. Crosby was unlikely to dissipate assets on similar 

reasoning, it was clearly erroneous.  

The Ringleaders’ attempt to dismiss the significance of the (again, 

undisputed) evidence that Plaintiff submitted to the Court that Mr. Crosby, not 

long before this action was filed, traveled to the Philippines to explore investment 

opportunities is similarly unconvincing. See AB at 39; cf., Affordable Media, 179 

F3d at 1236-37. And their suggestion that the District Court was entitled to 

disregard the (undisputed) fact that the only money Mr. Crosby had to make any 

such investments would be the same money concerning which Plaintiffs make 

claims of accounting, restitution and constructive trust, see AB at 39-40, directly 

conflicts with this Court’s precedent concerning the purpose of asset freezes. See, 

e.g., Marcos, 862 F.2d at 1365; Johnson, 572 F.3d at 1081. 

Finally, while the Ringleaders make much of evidence they claim is 

probative of the cyber-attack having been “authorized,” see AB at 45, that 

evidence belies the argument, irrespective of whether the persons in question were 

empowered at the time to authorize anything on behalf of the Tribe. The resolution 

purportedly authorizing the attack nowhere provides any authorization to destroy 

                                         
8 Indeed, the Ringleaders do not deny that, while this action was pending, Mr. 
Crosby, again, attempted to sell the home. AB at 38-39, n. 4. 
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data but rather only the “remote shut down of all server-based computers and 

related systems associated with Class III gaming activities at Rolling Hills 

Casino.” See SER-0026; see also SER-0008 (¶17). Thus, this evidence, in 

combination with undisputed evidence that, in fact, massive amounts of data was 

destroyed as part of the attack, see 2-ER-000161 (¶¶ 6-9); 2-ER-000269 (¶ 13); 2-

ER-000187(¶8), actually further supports the inference that the Ringleaders will do 

whatever is necessary to frustrate Plaintiffs’ efforts to attain effective relief, 

including lying to the persons who purportedly authorized the attack.  

Accordingly, in addition to being based on the wrong legal standard, the 

District Court’s finding that Plaintiffs had not met their burden as to a likelihood of 

irreparable harm was plainly erroneous and should be reversed on this ground as 

well. 

VI. THE RINGLEADERS’ OWN ARGUMENTS SHOW PLAINTIFFS 
ARE LIKELY TO SUCCEED ON THE MERITS OF THEIR 
EQUITABLE CLAIMS 

To prevail on their claim for the establishment of a constructive trust (6-ER-

1183 (¶¶ 755-759), Plaintiffs must show: (1) the existence of money or property; 

(2) to which they have a right; (3) that the Ringleaders wrongly acquired the 

property. Communist Party v. 522 Valencia, Inc., 35 Cal.App.4th 980, 990 (1995). 

The Ringleaders do not dispute that Plaintiffs are likely to satisfy this 

standard, which, in light of the overwhelming evidence that the Ringleaders took 
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millions of dollars from the Tribe, without authorization, they can’t. Rather, they 

make the bizarre claim that because the Ringleaders have already dissipated some 

of what they stole, Plaintiffs cannot get a constructive trust over anything. See AB 

at 46. However, the Ringleaders elsewhere argue that Mr. Crosby has not sold 

specific pieces of real and personal property that Mr. Crosby previously admitted 

to purchasing with the Tribe’s money, see AB at 38, and, more generally, Plaintiffs 

have presented remarkably detailed evidence showing the amounts of money taken 

by the Ringleaders and, in many cases, the real and personal property they 

purchased with it. See, e.g., OB at 32-35. Thus, Plaintiffs are likely to satisfy any 

applicable tracing requirement in this regard. Cf. Korea Supply Co. v. Lockheed 

Martin Corp., 29 Cal. 4th 1134, 1150 (2003). 

Moreover, to the extent that Plaintiffs lack such information, they are 

entitled to an accounting and so are likely to prevail on this claim (6-ER-1183 (¶¶ 

760-763), as well. 

All Plaintiffs must show to prevail on this claim is that the nature of the 

relationship between Plaintiffs and the Ringleaders requires an accounting and that 

some balance is due the plaintiffs. Stilwell v. Trutanich, 178 Cal.App.2d 614, 620 

(1960). It is undisputed that each of the Ringleaders were senior level employees 

of the Tribe, 5-ER-793-812 (¶¶ 6(b), 17(c), 19, and 22(a), who indisputably owed 

the Tribe a fiduciary duty, and have admitted to taking millions of dollars from the 
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Tribe but not having kept very good records of exactly how much they took. See 

supra pp. 31-33. This presents a quintessential claim for accounting. 

Finally, in light of the overwhelming evidence of thefts by the Ringleaders 

from Plaintiffs, Plaintiffs are likely to prevail on their claim for accounting (6-ER-

1183 (¶¶ 751-754)); See McBride v. Boughton, 123 Cal.App.4th 379, 389 (2004).  

VII. THE RINGLEADERS’ ARGUMENTS CONCERNING THE 
BALANCE OF THE EQUITIES AND THE PUBLIC INTEREST 
MISGET BOTH  

The Ringleaders’ assertion that “[d]efendants have suffered, and continue to 

suffer, significant harms” as a result of Plaintiffs’ lawsuit rings hallow. AB at 47. 

Not only is John Crosby the only Ringleader who provided any evidence in support 

of that claim, the idea that defendants who stole millions of dollars from a Indian 

tribe, almost all of whose members would be indigent without per capita payments 

from the tribe of around $50,000/year, see 2-ER-169-183, are “suffering” as a 

result of being held accountable for such thefts is frankly insulting. The equities 

favor Plaintiffs. 

The Ringleaders’ argument concerning public policy, AB at 48, is merely a 

re-articulation of their erroneous argument that the doctrine of sovereign 

immunity—which was created to protect Indian tribes—should be used here to 

frustrate an Indian tribe’s sovereign choice to hold responsible through a federal 
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court action former employees who embezzled millions of dollars from it. Public 

policy favors issuance of an injunction in support of that effort. 

 CONCLUSION 

For the foregoing reasons and those stated in the OB, Plaintiffs respectfully 

request this Court reverse the PI Order.     

 

Dated: November 3, 2015  GROSS LAW, P.C. 

By: /s/Stuart G. Gross  
Stuart G. Gross 

 Attorneys for Plaintiffs-Appellants 
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