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JURISDICTIONAL STATEMENT 
 

I. Jurisdiction of the District Court 
 

The District Court correctly held that it lacked subject matter jurisdiction 

over this action as it pertained to the Alaska Native allotments of Agnes and Anne 

Purdy because: 1) the allotments are restricted Indian lands to which the Quiet 

Title Act, 28 USC §2409a(a), does not apply; and 2) the United States is an 

indispensable party to a suit involving claims to Native allotments and has retained 

its sovereign immunity in this matter. 

II. Jurisdiction of this Court 
 

The district court granted Defendants Agnes and Anne Purdy's Motion to 

Dismiss on December 23, 2013.  On December 26, 2013, the court entered a final 

judgment dismissing all of the State of Alaska's claims against Agnes and Anne 

Purdy.  On January 22, 2014, the State of Alaska filed a Notice of Appeal from the 

December 23, 2013 judgment.  This Court's jurisdiction arises under 

28 USC §1291. 

STATEMENT REGARDING ORAL ARGUMENT 
 

Pursuant to Federal Rule of Appellate Procedure (FRAP) 32(a)(7)(B)(iii) 

and 34(a)(1), Appellees Agnes and Anne Purdy respectfully request the 

opportunity to present oral argument in this matter.  The issues presented in this 
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appeal are complex and important for the protection of allotted Indian lands, and 

has implications far beyond the scope of this case. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 
 1. The U.S. Supreme Court has held that the Quiet Title Act, 

28 USC §2409a(a), is the exclusive remedy for determining the existence of a right 

of way over land to which the United States claims an interest.  But the Act 

specifically does not apply when the United States asserts a "colorable" claim that 

the lands at issue are trust or restricted Indian lands.  Here, the United States 

asserts that the Purdys' allotments are restricted Indian lands.  Did the District 

Court correctly conclude that it lacked jurisdiction over the State of Alaska's QTA 

claims to the allotments? 

 2. This Circuit has held that 25 USC §357, which authorizes states to 

formally condemn Native allotments in accordance with relevant state law is 

"largely irrelevant" when the United States, as holder of an interest in allotted 

lands, has not consented to suit.  And the US Supreme Court has held that states 

may not use §357 as justification to inversely condemn private property.  Here, the 

United States objects to the State of Alaska's so-called "condemnation" of the 

Purdy allotments, while the State actively asserts and defends the right of the 

public to physically occupy and damage the allotments under color of state law.  
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Did the District Court correctly hold that 25 USC §357 does not provide an 

independent source of jurisdiction under these circumstances? 

 3. This Circuit has held that the Declaratory Judgment Act, 

28 USC §2201, does not confer jurisdiction upon a district court absent another 

independent source of jurisdiction.  Did the District Court correctly conclude that it 

lacked declaratory judgment jurisdiction over the State of Alaska's claims to the 

Purdy allotments?   
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STATEMENT OF THE CASE 
 

I. Overview 
 

Agnes and Anne Purdy are Athabascan Indian elders who hold restricted 

Alaska Native allotments in the heart of the historic gold-mining region of eastern 

Alaska known as the Fortymile Country.  These allotments are "inalienable and 

nontaxable until otherwise provided by Congress or until the Secretary of the 

Interior or his delegate . . . approves a deed of conveyance vesting in the purchaser 

a complete title to the land."1   

The State of Alaska filed a lawsuit against the United States, the Purdys, and 

some 30 other defendants with property in the Fortymile Country asserting the 

existence -- and State ownership -- of approximately 65 miles of alleged rights-of-

way across 400 square miles of the remote region.2  The State claimed that during 

the 19th Century, gold-rushing fortune-seekers created a network of trails which 

subsequently became state-owned "public highways" pursuant to a now-defunct 

mining law from 1873 commonly known as Revised Statute 2477 ("R.S. 2477").3  

According to the State, several of these "highways" crisscrossed what are now the 

                                                

1 EOR 36-39. 
2 EOR 53-133. 
3 EOR 55; 125-127. 
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Purdy allotments, giving the State a pre-existing ownership interest in the allotted 

lands.4  

The State sought to quiet title against the United States, the Purdys, and 

other owners of lands to which the State claimed an R.S. 2477 ownership interest.5  

The State alternatively sought to condemn those portions of the Purdy allotments it 

claimed were R.S. 2477 highways, and requested declaratory judgment concerning 

the parties' rights.6   

The Purdys moved the district court to dismiss the counts against them for 

lack of subject matter jurisdiction.7  The court granted their motion, concluding 

that the United States was an indispensable party to any suit challenging title to the 

allotments.8  The court explained that because the federal Quiet Title Act -- which 

provides the exclusive avenue for challenging the United States' interests in real 

property -- specifically excludes "trust or restricted Indian land" like the Purdy 

allotments from its jurisdictional purview, the QTA's limited waiver of sovereign 

immunity did not extend to the Purdy allotments.9  

                                                

4 EOR 127, 132. 
5 EOR 53-133. 
6 Id.; Purdy Appellees’ Supplemental Excerpts of Record (hereinafter "SEOR"), at 
3, 7. 
7 EOR 2. 
8 EOR 9. 
9 EOR 5-6. 
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The court went on to conclude that the United States' refusal to waive its 

sovereign immunity relating to its interests in the Purdy allotments barred the State 

of Alaska's actions irrespective of whether they were framed as an attempt to 

establish a right-of-way under R.S. 2477 or as an effort to condemn under 

alternative legal theories.10  The court dismissed all of the State's claims against 

Agnes and Anne Purdy, and the State appealed.11  

II. Facts 
 

A. The Purdy Allotments 
 

Agnes Purdy is a 93-year-old Athabascan Indian elder who holds a 160-acre 

Alaska Native allotment near the community of Chicken, in the heart of the remote 

gold-mining region of eastern Alaska known as the Fortymile Country.12  Her 

sister, Anne, holds a 40-acre allotment nearby.13   

The Purdy family's occupancy and use of their allotted lands began in the 

early 1900s, when Frank Purdy began mining for gold in Meyer's Fork.14  In May, 

1931, long before Alaska became a State, Frank's sons Fred and Arthur (Agnes' 

future husband) joined their father's mining efforts.15  Mining proved 

                                                

10 EOR 9; SEOR 3, 7. 
11 EOR 10-11. 
12 EOR 40-44; SEOR 10. 
13 EOR 45-52; SEOR 12. 
14 EOR 31. 
15 EOR 31-32. 
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uneconomical, but the family continued to occupy and use the lands as a home 

site.16   

In 1970 and 1971 respectively, Arthur Purdy and Anne Purdy filed 

applications with the BLM to have their family's lands designated as Alaska Native 

allotments.17  The applications for both allotments were formally adjudicated by 

the Bureau of Land Management through an extensive process spanning 

approximately four decades.18  During this adjudication process, BLM held public 

hearings, took testimony, made findings of fact, and issued conclusions of law 

regarding the proposed allotments.19  These hearings, findings, and conclusions 

encompassed and addressed, inter alia, claims of preexisting rights to the proposed 

allotments, including State claims to public rights of access.  The State actively 

opposed both applications on various grounds.20   

Eventually, BLM issued written decisions approving the Purdys' allotment 

applications.21  The BLM concluded that the lands within each of the proposed 

allotments were nonmineral in nature and were "vacant, unappropriated, and 

                                                

16 EOR 27-30. 
17 EOR 40, 46; SEOR 9, 12. 
18 EOR 40-52; SEOR 9-14. 
19 Id. 
20 EOR 46; SEOR 9-10, 12-13. 
21 EOR 40-52. 
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unreserved" at the time the Purdys' claims were initiated.22  Arthur Purdy did not 

live to see his home formally designated as Indian lands; he died in 1985.23  As his 

heir, Agnes received a Certificate of Allotment on Arthur's behalf in 2008; Anne 

received her allotment in 2012.24  In each case, the State of Alaska was notified of 

its right to appeal the BLM's decisions regarding the allotments, or the rights and 

reservations contained therein, and that it bore the burden of showing that the BLM 

erred in its decision.25  In each case, the State did not file an appeal.   

Both of the Purdy allotments were designated as "inalienable and 

nontaxable" Indian land to be held "in perpetuity," subject to certain expressly-

described continued rights of access.26  Agnes' allotment was granted "subject to: 

[t]he continued right of public access along the non-exclusive use Chistochina-

Eagle Trail not to exceed twenty-five (25) feet in width."27  Anne's allotment was 

granted subject to:  

1. The continued right of public access along the non-exclusive use 
Chistochina to Eagle Trail not to exceed twenty-five (25) feet in 
width; 2. The continued right of public access along the non-exclusive 
use Forty (40) Mile to Lillywig Creek Trail not to exceed twenty-five 
(25) feet in width; and 3. The continued right of public access along 

                                                

22 EOR 41-42; 48. 
23 EOR 23. 
24 EOR 36; 38. 
25 EOR 43, 50; see also 43 CFR §4.410 - 4.411 (appeal of BLM decision required 
to be filed within 30 days of the decision being made). 
26 EOR 36; 38. 
27 EOR 37. 
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the non-exclusive use Ketchumstuk to Chicken Trail not to exceed 
twenty-five (25) feet in width.28 

 
Both certificates contain language stating that the allotments "shall be 

inalienable and nontaxable until otherwise provided by Congress or until the 

Secretary of the Interior or his delegate . . . approves a deed of conveyance vesting 

in the purchaser a complete title to the land."29 

B. State R.S. 2477 Claims To The Purdy Allotments 
 

In the years following the Purdy's use and occupancy of their allotted lands, 

the State of Alaska began asserting the existence -- and State ownership -- of 

dozens of miles of alleged rights-of-way across hundreds of square miles 

throughout the Fortymile Country.30  The State claims that during the 19th 

Century, gold-rushing fortune-seekers created a network of trails across the 

Fortymile Country, which subsequently became state-owned "public highways" 

pursuant to Revised Statute 2477 ("R.S. 2477"), a tersely-worded statute enacted 

during the Manifest Destiny days of westward expansion and subsequently 

repealed in 1976.31  The State of Alaska asserts ownership of approximately 650 

                                                

28 EOR 39. 
29 EOR 36; 38. 
30 EOR 56, 139. 
31 Section 8 of the Mining Act of 1866, 14 Stat. 253, redesignated as Revised 
Statute 2477 (1873), recodified as 43 USC §932, repealed by the Federal Land 
Policy and Management Act, Oct. 26, 1976, §706, codified at 43 USC §§1701-
1782 (1988). 
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such historical "public highways" scattered across the Alaskan countryside.32  

These purported "public highways" were never surveyed, never mapped, and never 

formally granted by the United States to the State of Alaska at any time.  Instead, 

according to the State, these R.S. 2477 rights-of-way "automatically came into 

existence" under Alaska law upon public use.33 

According to the State, several of these "public highways" crisscrossed the 

Fortymile Country, including the lands now encompassed by the Purdy allotments.  

These include the "Chicken to Franklin Trail,"34 the "Chicken Ridge Trail,"35 the 

"Chicken Ridge Alternate Trail,"36 the "Myers Fork Spur Trail,"37 the "Hutchison 

Creek Trail,"38 and the "Montana Creek Spur Trail."39  None of these purported 

highways are mentioned in the Purdys' Certificates of Allotment, though the State 

asserts in its Complaint that "the majority of the Chicken Ridge Trail is a small 

portion of the larger historic Valdez to Eagle Trail a/k/a the Chistochina - Eagle 

                                                

32 EOR 121. 
33 See At. Br. 5; EOR 68, at ¶ 71. The State fails to offer any explanation as to how 
State ownership of these purported rights-of-way could automatically vest upon 
public use when the State of Alaska itself did not come into existence for more 
than a half-century after these purported trails were allegedly created.   
34 EOR 77. 
35 EOR 87. 
36 EOR 95. 
37 EOR 99. 
38 EOR 103. 
39 EOR 110. 
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Trail," a 25-foot-wide right-of-way to which both Allotments are subject.40  

Notably, the State does not attempt to lay claim to any purported rights-of-way 

across the region based on their use by indigenous inhabitants of the region since 

time immemorial. 

C. Private Trespass And State Interference With The Purdy 
Allotments 

 
The State of Alaska has consistently and unapologetically asserted its 

ownership of multiple rights of way across the Purdys' land -- without the consent 

of the United States and to the detriment of the Purdys -- since at least 1993.41  The 

State of Alaska's interference with the Purdy allotments escalated in 2013, when it 

refused to enforce its own criminal trespass laws and land use regulations with 

regard to the Purdys' allotments and attempted to intervene in a private trespass suit 

brought by Agnes Purdy against a gold miner, Michael Busby.42  

In addition to running a successful tourism business located on the Taylor 

Highway, Busby owns several gold mining claims adjacent to Agnes Purdy's 

allotments.43  Busby uses these mining claims in his tourism business, transporting 

                                                

40 EOR 37, 39, 89. 
41 EOR 56. 
42 State’s Motion for Limited Intervention, Purdy v. Busby, 4:12-cv-00031-RRB 
(D. Alaska, Oct. 17, 2013), ECF 87. 
43 SEOR 20.  Indeed, several of Busby’s mining claims were initially located 
within the boundaries of Agnes Purdy’s allotment. SEOR 27. Busby was forced to 
relocate these claims after Agnes filed a formal complaint. Id. 
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paying clients to the claims and allowing them to engage in recreational gold 

panning.44  In order to access his claims, Busby and others routinely traversed the 

Purdy allotments, claiming they had the right to do so under R.S. 2477.45  These 

disturbances were not limited to physical intrusions upon the allotments.  Busby 

also cut down trees, removed soil and minerals with heavy equipment, and 

muddied the waterways running through the allotments, all under the purported 

auspices of utilizing and improving R.S. 2477 rights-of-way.46  This was no small-

scale "mom-and-pop operation": Busby admits that, in 2012 alone, recreational 

miners accessing his claims via the State's purported R.S. 2477 rights-of-way 

                                                

44 Id. 
45 SEOR 20.  See also Amended Complaint, Case No. 4:12-cv-0031-RRB (D. 
Alaska, Oct. 22, 2013), ECF No. 90 ("Since at least 1996, Michael and Emma 
Busby and Chicken Gold, have trespassed on this property by cutting trees and 
removing minerals.") and Affidavit of Agnes Purdy, SEOR 25 ("I am 90-years-old, 
and one of my favorite activities is to pan for gold in Myers Fork by my house.  
After Mike Busby excavated the stream bed, the creek became too muddy for me 
to pan.  When his guards started harassing my family on our property after he 
posted ‘no trespassing’ signs on my property, and when I learned he was filing 
mining claims and the DNR was approving claims located on my allotment, I 
asked TCC for help to reclaim my property rights.  Now the State of Alaska has 
sued me to take away 17.5 acres of my property so they can make public highways 
all over the place.")  Docket 91-9.     
46 SEOR 18, 20, 24.  Amended Complaint, Case No. 4:12-cv-0031-RRB (D. 
Alaska, Oct. 22, 2013), Docket No. 90 
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across the Purdy allotments tallied 1,000-1,200 man-days of mining activity on his 

claims.47   

Shortly before the State filed its Complaint in this case, Agnes Purdy filed a 

separate suit in federal district court seeking trespass damages from Busby.48  The 

State attempted to intervene in Agnes' trespass suit on Busby's behalf, asserting 

that he, like all other members of the general public, had the right to access the 

Purdy allotments via the amorphous and unadjudicated R.S. 2477 routes claimed 

by the State in this case.49  The State argued that Agnes could not maintain her 

trespass suit against Busby because "[t]he State is a required party in this matter 

under Rule 19(a)(1)(B)(i), but the State's sovereign immunity prevents its joinder 

under Rule 19(b).  Therefore, the court's consequent inability to join the State 

compels either the complete stay or the dismissal of this action."50  

The district court rejected the State's attempt to intervene, observing that 

"[t]he State, while specifically declining to join the lawsuit or waive its sovereign 

immunity, makes a bald, conclusory claim that if this action is allowed to proceed 

                                                

47 State’s Opposition to Purdys’ Motion to Dismiss, Docket 102 at p. 22 (citing 
Purdy v. Busby, Case No. 4:12-cv-00031-RRB, Declaration of Michael Busby 
(Docket 9) at ¶ 6.) 
48 Purdy, et. al., v. Busby, et. al., Case No. 4:12-cv-00031-RRB (D. Alaska, Dec. 6, 
2012). 
49 State’s Motion for Limited Intervention, Purdy v. Busby, 4:12-cv-00031-RRB 
(D. Alaska, Oct. 17, 2013), ECF 87, at 2. 
50 Id.  
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its interests will somehow be affected, without either identifying the interest or 

explaining how that unidentified interest might adversely be affected."51  The 

district court suggested that the State could seek permissive intervention either as a 

plaintiff or defendant in the Busby trespass case, but bristled at the State's 

"apparen[t] attemp[t] to use its sovereign immunity not as a shield to protect its 

own interests, but to prevent the resolution of a dispute between two private 

citizens of the State, to the detriment of one of those parties."52  The case between 

Agnes Purdy and Busby subsequently settled and the case was dismissed.53 

III. Proceedings 
 

On March 20, 2013, the State of Alaska filed the underlying suit in federal 

district court, naming some thirty defendants, including the United States and 

Agnes and Anne Purdy.54  In its suit, the State sought to quiet title to six rights-of-

way it asserted over scores of parcels of land in the Fortymile Country.  The 

affected lands include private mining claims, federally-protected lands reserved 

under the Wild and Scenic Rivers Act, and the Alaska Native allotments of Agnes 

                                                

51 Omnibus Order, Purdy v. Busby, 4:12-cv-00031-RRB (D. Alaska, Oct. 25, 
2013), ECF 101 at 3. It is unclear how public access to the Busby claims has any 
relationship with the State’s claims in this matter, except politically: Ms. Purdy 
objected to the trespass; Busby complained to the State of Alaska; and the State 
weighed in on Busby’s side by filing this action. 
52 Id., at 6. 
53 Order Dismissing Case, Purdy v. Busby, 4:12-cv-00031-RRB (D. Alaska, June 4, 
2014), ECF 126. 
54 EOR 53. 
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and Anne Purdy.55  The six rights-of-way asserted by the State in this case total 

approximately 65 miles in length, and cover a geographic area of approximately 

400 square miles.56  Two of the six alleged rights-of-way at issue in this litigation -

- the Hutchinson Creek Trail and the Montana Creek Spur Trail -- have no 

affiliation with the Purdys or their Native allotments.57  Interestingly, the State 

does not seek judicial determination of its rights regarding the Ketchumstuck-

Chicken and Lillywig Creek Trails, the two other trails specifically mentioned in 

Anne Purdy's allotment certificate.58   

In its Complaint, the State requested, inter alia, that the district court: 1) 

quiet title to the United States' interests in the affected lands under R.S. 2477 and 

the Quiet Title Act;59 2) condemn, pursuant to 25 USC §357 and Alaska's 

applicable statutes,60 portions of the Purdy allotments allegedly subject to the 

State's purported rights-of-way; and 3) issue a declaratory judgment under 

28 USC §2201 in favor of the State against all defendants in the case.61 

It is important to note that, contrary to its assertions in this appeal, the State 

of Alaska's instant suit was not predicated upon Agnes Purdy's recent attempts to 

                                                

55 EOR 84-85; 92; 97; 101-102; 115. 
56 EOR 139. 
57 EOR 109; 113. 
58 EOR 139 ("Non-Litigation Route Identification Key"). 
59 28 USC § 2409a.  
60 AS 09.45.010, AS 09.45.630. 
61 EOR 124; 126-27; 131. 

  Case: 14-35051, 12/12/2014, ID: 9348362, DktEntry: 32-1, Page 21 of 63



16 

recover damages from private trespassers.62  That is why 27 of the 30 named 

defendants and two of the six trails at issue in this litigation -- the Hutchinson 

Creek Trail and the Montana Creek Spur Trail -- have no affiliation with the 

Purdys or their Native allotments.63  Rather, the State acknowledges that it has 

asserted claims to these purported rights-of-way -- along with its intent to file suit 

regarding their ownership status -- for at least the past twenty years.64   

The Purdys moved to dismiss the Complaint against them under Civil Rule 

12(b)(1), asserting that the Quiet Title Act's Indian land exclusion barred the 

State's action.65  After inviting amicus briefing from the United States, in parens 

patriae, (Docket 123) and the Tanana Chiefs Conference (Docket 119), the district 

court dismissed the State of Alaska's claims against the Purdys for lack of subject 

                                                

62 See, e.g., At. Br. 1 ("At least one of the Native allotment owners tried to impair 
public access, even suing a miner for using the trails.  To confirm its ownership of 
the trails as public rights-of-way, the State sued the allotment owners and others . . 
."; Id., at 5 ("[T]wo parcels of public land crossed by the R.S. 2477 rights-of-way 
were deeded as Alaska Native allotments.  To clarify the trails’ continuing status as 
public rights-of-way, and in light of growing uncertainty for people who use the 
trials, the State filed this quiet title, condemnation, and declaratory judgment suit."; 
Id., at 13 ("[I]n an effort to clarify the status of the four trails that cross the Purdys’ 
Native allotments and other trails in the region, the State filed its complaint in this 
litigation."); Id., at 20 ("[B]ecause Agnes Purdy brought an action against a 
member of the public for his use of the same State rights-of-way, the State’s quiet 
title action is properly construed as defensive . . ."); Id., at 53 ("Because Agnes’s 
coercive action places her in the shoes of the Plaintiff . . . the claims against the 
allotments can proceed without the United States."). 
63 EOR 53-54; 109; 113. 
64 EOR 56. 
65 Docket 91, 28 USC §2409a(a). 
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matter jurisdiction,66 and entered final judgment in the Purdys' favor.67  This appeal 

followed. 

SUMMARY OF ARGUMENT 
 

The District Court correctly dismissed the State of Alaska's case as to the 

Purdys and their Alaska Native allotments because it lacked subject matter 

jurisdiction.  The United States retains a legal interest and trust responsibility in the 

Purdy allotments; the Quiet Title Act is therefore the exclusive avenue to challenge 

property rights to those allotments.  But because the Purdy allotments are 

"restricted Indian Lands" they are specifically excluded from the Act's jurisdiction.  

Because Congress specifically exempted Indian lands like the Purdy allotments 

from the jurisdictional reach of the Quiet Title Act, the district court correctly 

concluded it lacked jurisdiction to adjudicate the State's R.S. 2477 claims.  

Because alienation of Indian land requires federal consent, the United States 

is a necessary party to any suit seeking to diminish the Purdy allotments.68  This 

Court has held that the United States' refusal to waive its sovereign immunity in 

this suit precludes the State from proceeding under the QTA or under 

25 USC §357.69  Although this Court has authorized condemnation of allotted 

                                                

66 Docket 127. 
67 Docket 128. 
68 Minnesota v United States, 305 U.S. 382 (1939). 
69 United States v. Pend Oreille Co. Public Utilities, 135 F.3d 602, 614 (9th Cir. 
1998). 
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lands under §357 when the United States or the affected tribe has consented to the 

condemnation, it has refused to do so when the United States expressly does not 

consent to the condemnation action.  Basic principles of federalism prohibit the 

State of Alaska from using its power of eminent domain to seize federal property 

interests within its boundaries.   

In addition to its inapplicability to situations where the United States refuses 

to consent to suit, the United States Supreme Court has specifically refused to 

extend federal jurisdiction under §357 to cases where the State has inversely 

condemned allotted lands.70  Here, the State of Alaska expressly claims ownership 

of the rights-of-way it seeks to quiet title to in this litigation.71  The State has 

actively sanctioned the trespass of recreational miners, hunters, trappers and others 

across the Purdy allotments pursuant to its R.S. 2477 claims,72 and has attempted to 

intervene in private trespass actions on behalf of trespassers.73  Ex-post-facto 

condemnation claims like the ones asserted by the State in this case are nothing 

more than straw-men for an impermissible attempt to circumvent the BLM's 

                                                

70 United States v. Clarke, 445 U.S. 253 (1980). 
71 See, e.g., Complaint, at ¶¶ 3, 14, 162, 192, 212, 295(B), 296, 297, 301, 312, 333, 
338 (EOR, at 55, 57, 87, 95, 99, 119, 121, 123, 124, 126, 129). 
72 Id., at ¶¶ 342-343 (Exc. 130); See also State’s Opposition To Purdys’ Motion To 
Dismiss, Docket 102 at p. 22. 
73 State of Alaska’s Motion For & Memorandum In Support of Ltd. Intervention 1-
2, Purdy v. Busby, Number 4:12-cv-00031-RRB (D.Ak. Oct. 17, 2013), ECF No. 
87. 
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allotment authority and the standards set by Congress for determining, allotting, 

and preserving Indian trust lands in furtherance of the fiduciary responsibilities of 

the United States to indigenous peoples. 

Because the district court lacked jurisdiction over the State's quiet title and 

purported "condemnation" claims, it also lacked jurisdiction to hear the State's 

request for declaratory judgment under 28 USC §2201.  Agnes Purdy's separate 

lawsuit against Busby did not create an independent basis for jurisdiction in this 

case because that action was not a coercive action against the State; it dealt with 

trespass by a member of general public and was specifically limited to damage to 

property outside the scope of any recognized or asserted rights-of-way.74  

Accordingly, the district court correctly concluded it was without jurisdiction to 

hear the State's claims as they pertained to the Purdys or their Alaska Native 

allotments. 

STANDARD OF REVIEW 
 

Determinations regarding subject matter jurisdiction are subject to de novo 

review.75  District Courts are authorized to determine subject matter jurisdiction 

pursuant to a Motion to Dismiss filed under Federal Rule of Civil Procedure 

                                                

74 Omnibus Order, Purdy v. Busby 2, 4:12-cv-00031-RRB (D.Alaska Oct. 25, 
2013), ECF No. 101. 
75 Kingman Reef Atoll Invs., LLC v. United States, 541 F.3d 1189, 1195 (9th Cir. 
2008). 
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12(b)(1) and may hear evidence and resolve factual disputes regarding such 

jurisdiction.  These findings of fact are reviewed for clear error.76  

ARGUMENT 
 
I. The District Court Correctly Held That The Quiet Title Act Does 

Not Confer Subject Matter Jurisdiction Over "Restricted Indian 
Lands" Like The Purdy Allotments 

 
The district court correctly concluded that the Quiet Title Act, 

28 USC §2409a(a) ("QTA") provides the "exclusive" avenue for challenging the 

existence of rights-of-way across land in which the federal government claims an 

interest.  The court correctly concluded that the QTA's limited waiver of sovereign 

immunity did not extend to the State of Alaska's claims against the Purdys' Alaska 

Native allotments because they were "restricted Indian lands" specifically excluded 

from the Act's jurisdiction.  

A. The Quiet Title Act Is The Exclusive Avenue For Challenging 
Federal Interests In Real Property 

 
The State of Alaska asserts ownership of several purported rights-of-way it 

claims traverse Agnes and Anne Purdy's Alaska Native allotments.77  The United 

States acknowledges that it has reserved for itself an unconveyed property interest 

in both allotments pursuant to its trust obligation to oversee Indian lands, and that 

                                                

76 Id. 
77 See, e.g., Complaint, at ¶¶ 3, 14, 162, 192, 212, 295(B), 296, 297, 301, 312, 333, 
338 (EOR, at 55, 57, 87, 95, 99, 119, 121, 123, 124, 126, 129). 
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it has not waived that interest for the purposes of litigation in this case.78  The State 

of Alaska recognizes this federal interest in the Purdy allotments, admitting in its 

complaint that "the United States holds restrictions on alienation for Alaska Native 

allotments, two of which are at issue" in this litigation.79  Because the United 

States retains an interest in the Purdy allotments (including the "rights-of-way 

running through [them]"),80 it is an indispensable party to any litigation 

challenging title to those lands.81 

As a sovereign, the United States is immune from suit unless it 

unequivocally consents to being sued.82  Any such waiver of sovereign immunity 

must be strictly construed in favor of the United States.83  The Quiet Title Act 

("QTA"), 28 USC §2409a, provides one such limited waiver of sovereign 

immunity by the United States.  The Act authorizes suits "to adjudicate title 

disputes involving real property in which the United States claims an interest."84  

The United States Supreme Court has held that "[o]nly upon passage of the QTA 

                                                

78 SEOR 15. 
79 EOR 57. 
80 See 18 USC §1151(c). 
81 Minnesota v United States, 305 U.S. 382, 386-87 (1939). 
82 United States v. Mitchell, 445 U.S. 535, 538 (1980); see also Price v. United 
States, 174 U.S. 373, 375-76 (1899) ("The government is not liable to suit unless it 
consents thereto, and its liability in suit cannot be extended beyond the plain 
language of the statute authorizing it.").  
83 United States v. Nordic Village, 503 U.S. 30, 34 (1992).  
84 28 USC §2409a; Block v. North Dakota ex. Rel. Bd. of University and School 
Lands, 461 U.S. 273, 275-76 (1983). 
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did the United States waive its immunity with respect to suits involving title to 

land."85  The QTA therefore provides the "the exclusive means" by which an 

adverse party may challenge the United States' interests in real property.86 "[Ninth 

Circuit] has repeatedly held that both disputes over the right to an easement and 

suits seeking a declaration as to the scope of an easement fall within the purview of 

the QTA."87 

B. The Quiet Title Act Does Not Apply To "Restricted Indian Lands 
 
Because the narrow waiver of federal sovereign immunity authorized by the 

Quiet Title Act provides the exclusive avenue for challenging federal interests in 

real property, courts are without jurisdiction over claims not encompassed within 

the scope of the Act.  These include the State's claims to the Purdy allotments.  

This is because the narrow waiver of federal sovereign immunity authorized by the 

Quiet Title Act expressly "does not apply to trust or restricted Indian lands."88  

Accordingly, the U.S. Supreme Court has held: "when the United States claims an 

                                                

85 Block, 461 U.S., at 280. 
86 Block, 461 U.S., at 286; see also State of Alaska v. Babbitt (Bryant), 182 F.3d 
672, 674 (9th Cir. 1999); Lesnoi, Inc. v. United States, 170 F.3d 1188, 1191 (9th 
Cir. 1999). 
87 Robinson v. United States, 586 F.3d 683, 686 (9th Cir. 1999). 
88 28 USC §2409a(a) (emphasis added). 
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interest in real property based on that property's status as trust or restricted Indian 

lands, the Quiet Title Act does not waive the government's immunity."89  

The statutory exclusion of restricted Indian lands from jurisdiction under the 

QTA means that the Act "actively retains" the government's immunity from such 

claims.90  To that end, courts have repeatedly concluded that QTA claims involving 

restricted Indian lands must be dismissed for lack of subject matter jurisdiction.91 

This Court has ruled that "the QTA's limitations on actions challenging the 

United States' assertions of title [to restricted Indian lands] apply without regard to 

                                                

89 United States v. Mottaz, 476 U.S. 834, 843 (1986). 
90 Mesa Grande Band of Mission Indians v. Salazar, 657 F.Supp. 2d 1169, 1175 
(S.D. Cal. 2009) (emphasis in original). 
91 See, e.g., State of Alaska v. Babbitt (Foster), 75 F.3d 449, 451-52 (9th Cir. 1996) 
(cert. denied, 519 U.S. 818 (1996)) ("As long as the United States has a 'colorable 
claim' to a property based on that property's status as trust or restricted Indian 
lands, the QTA renders the government immune from suit."); Alaska v. Babbitt 
(Albert), 38 F.3d 1068 (9th Cir. 1994) (dismissing QTA claim to Native allotment 
for lack of subject matter jurisdiction under "restricted Indian lands" exception); 
Imperial Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269, 1274 n.4 
(9th Cir. 1991) (noting that United States was indispensable part to suit seeking 
easement across Indian lands, and that inability to join the United States as a party 
was an "insuperable hurdle" to jurisdiction); Spaeth v. United States Secretary of 
the Interior, 757 F.2d 937 (9th Cir. 1985) (QTA does not apply when United States 
shows substantial possibility that disputed lands are restricted Indian lands); 
Carlson v. Tulalip Tribes of Washington, 510 F.2d 1337, 1339 (9th Cir. 1975) 
(dismissing quiet title suit against Indian lands because United States was a 
necessary party that could not be joined); Newman v. United States, 504 F.Supp. 
1176, 1178 (D. Ariz. 1981) ("Congress did not intend to waive its sovereign 
immunity with respect to quiet title actions in cases which would impact on Indian 
ownership rights.").  
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the ultimate validity of those assertions."92  Rather, the Indian lands exception 

applies whenever a "colorable" claim is asserted that the lands at issue are 

restricted Indian lands.93  This court has concluded that any assertion by the United 

States that a particular parcel is "restricted Indian land" is presumed "colorable" so 

long as the government has "some rationale" for its assertion and that the assertion 

is not "undertaken in either an arbitrary or frivolous manner."94  The United States 

"cannot be put to its proof when it has a colorable claim that it holds the land in 

trust for Indians."95 

C. The Purdy Allotments Are "Restricted Indian Lands" 
 

In this case, the district court determined that the Purdys "clearly have more 

than a 'colorable' claim" that their allotments constituted restricted Indian lands.96  

Based on this determination, the court correctly concluded it lacked jurisdiction 

under the QTA to adjudicate claims adverse to the Purdys' allotments.  The court's 

factual finding that a "colorable" claim had been asserted that the allotments were 

restricted Indian lands, and therefore outside of the QTA's jurisdictional grant, was 

not clearly erroneous and should therefore be affirmed. 

                                                

92 Babbitt (Foster), 75 F.3d at 452 (emphasis added). 
93 Id. See also Wildman v. United States, 827 F.2d 1306, 1309 (9th Cir. 1987). 
94 Babbitt (Bryant), 182 F.3d at 675 (quoting Babbitt (Albert), 38 F.3d 1068). 
95 Id., (quoting Wildman, 827 F.2d at 1309 (quotations omitted)). 
96 EOR 06-07. 
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Indeed, the assertion that Alaska Native allotments at issue here are 

"restricted Indian lands," and therefore excluded from jurisdiction under the QTA, 

is not so much "colorable" as it is "indisputable." The Purdys obtained their 

allotments from the Bureau of Land Management pursuant to the Alaska Native 

Allotment Act of 1906.  Their allotment applications were reviewed, adjudicated, 

and approved by BLM following an exhaustive, well-documented process which 

specifically investigated the validity of claims of preexisting rights, including 

rights of public access, across the proposed allotments.  BLM examiners visited the 

parcels of land listed in both allotment applications and geologists examined the 

land to determine whether it was mineral in character.97  Public hearings were held 

in the Fortymile Country regarding historical use and occupancy of the proposed 

allotments, and competing land selection applications filed by the State of Alaska 

were investigated and rejected.98 

Based on these investigations, BLM approved the Purdys' allotment 

applications and issued them allotments, subject to certain expressly-listed access 

rights along specific pre-existing trails, not to exceed twenty-five feet in width.  

The State did not administratively challenge the terms of either of the proposed 

Purdy allotments or appeal BLM's conveyance of the land, though it was provided 

                                                

97 EOR 26, 27, 101; SEOR 9-10, 12-13. 
98 See EOR 23; Dockets79-3, 79-4. 
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with notice and opportunity to do so.99  In fact, this suit marks the first time the 

State of Alaska has asserted that the Purdy allotments were subject to the wrong 

public trails, or should be subject to additional trails beyond those reserved in the 

Certificates of Allotment.   

The Purdys' Native allotment Certificates clearly reflect the allotments' 

status as restricted Indian lands.  By the plain language of their Certificates, both 

allotments were conveyed to the Purdys subject to firm restraints on alienation and 

taxation.100  The United States has admitted that it retains an interest in the Purdy 

allotments,101 has denied the State of Alaska's claims of preexisting access rights 

across the Purdy allotments,102 and has filed amicus briefing in this case asserting 

the allotments constitute "restricted Indian lands" to which the QTA does not 

apply.103  Even the State of Alaska has admitted that the federal government retains 

a proprietary interest in the Purdy allotments.104   

Whether or not there is a right to public access to certain trails, the Purdys' 

title to their allotments is restricted and "inalienable" until the United States 

Government conveys a "complete title" to a purchaser.  That has not occurred.  The 

                                                

99 EOR 43, 50. 
100 EOR 36, 38. 
101 SEOR 15. 
102 SEOR 16. 
103 See Amicus Curiae Brief of the United States, Docket 123, at 1. 
104 EOR 57. 
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court therefore correctly concluded that it lacked subject matter jurisdiction under 

the QTA to adjudicate the State of Alaska's claims regarding the existence and 

scope of alleged rights-of-way across the Purdys' allotments. 

D. All Lands Within A Native Allotment, Including Rights Of Way, 
Constitute "Restricted Indian Lands" 

 
The State's primary argument before the district court and on appeal is that 

the United States cannot assert a colorable claim that the Purdy allotments are 

"Indian lands" because State-owned R.S. 2477 rights-of-way purportedly traversed 

what are now the Purdy allotments prior to the Purdys' initial occupancy.  

According to the State's theory, because these rights-of-way had already been 

reserved prior to the Purdys' entry onto the land, it was impossible for the Purdys 

to occupy them "under color of law."105  As a result, the State argues, the lands 

allegedly encumbered by those rights-of-way were ineligible to be conveyed to the 

Purdys for allotment and never became "Indian Lands" excluded from the 

provisions of the QTA.106  

The fact that the supposedly-preexisting rights-of-way claimed by the State 

in this action were neither asserted nor adjudicated prior to allotment, nor are 

anywhere to be found on the Purdys' Certificates of Allotment, appears to be of 

little consequence to the State, which baldly -- and erroneously -- claimed in its 

                                                

105 At. Br. 20, 25, 28. 
106 Id. 

  Case: 14-35051, 12/12/2014, ID: 9348362, DktEntry: 32-1, Page 33 of 63



28 

Complaint that "[l]and conveyed by the United States is taken subject to previously 

established rights-of-way, even where the instrument of conveyance is silent as to 

the existence of the right-of-way."107  This faulty assumption upends basic 

principles of federalism and sovereignty, as "it has long been the law that land 

'grants must be construed favorably to the government and that nothing passes but 

what is conveyed in clear and explicit language -- inferences being resolved not 

against but for the government.'"108  Although the State does not explicitly renew 

this argument on appeal, it fails to offer any explanation as to why the BLM's 

exhaustive investigation and adjudication of preexisting rights-of-way over the 

Purdy allotments -- which the State participated in and did not appeal the results of 

-- should not be a conclusive and binding determination regarding competing 

claims to the allotted lands.   

In addition, the State's claim that rights-of-ways through Native allotments 

are not "Indian Lands" under 28 USC §2409a is flatly refuted by federal statute and 

by the U.S. Supreme Court.  In its decision of Alaska v. Native Village of Venetie 

                                                

107 EOR 127. 
108 The Wilderness Society v. Kane County, 581 F.3d 1198, 1220 (10th Cir.2009) 
(rev’d. on other grounds en banc) (quoting Caldwell v. United States, 250 U.S. 14, 
20 (1919)).  Accord, Adams v. United States, 3 F.3d 1254, 1258 (9th Cir.1993); 
Southern Utah Wilderness Alliance v. Bureau of Land Management, 425 F.3d 735, 
738 (10th Cir. 2005). 
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Tribal Government,109 the U.S. Supreme Court adopted 18 USC §1151's definition 

of "Indian country", which states: 

"[T]he term 'Indian country' . . . means (a) all land within the limits of 
any Indian reservation under the jurisdiction of the United States 
Government . . . , (b) all dependent Indian communities within the 
borders of the United States whether within the original or 
subsequently acquired territory thereof, and whether within or without 
the limits of a state, and (c) all Indian allotments, the Indian titles 
to which have not been extinguished, including rights-of-way 
running through the same."110 
 
The United States Government also recognizes that allotments issued to 

Alaska Natives are properly considered "Indian Country" subject to federal 

protection.  In a lengthy Memorandum Opinion issued in 1993, the Department of 

Interior's Solicitors Office articulated "the legal position of the United States" 

regarding the nature and scope of Indian lands in Alaska following the enactment 

of the Alaska Native Claims Settlement Act.111  The Solicitor stated: "With respect 

to Alaska Native Allotments, we conclude that they do fall within the statutory 

                                                

109 Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 520, 522 
(1998). 
110 Id. The Court further clarified: "Although this definition by its terms relates 
only to federal criminal jurisdiction, we have recognized that it also generally 
applies to questions of civil jurisdiction such as the one at issue here." Id. (citing 
DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 425, 427, n. 2 
(1975) and Atkinson Trading Co., 532 U.S. at 653 n. 5 (18 USC §1151 definition 
of "Indian country" generally applies to civil as well as criminal jurisdiction)). 
111 SEOR 28-33. 
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definition of Indian country."112  In a later section, the Solicitor reiterates the 

United States' policy that "Alaska Native allotments, like other Indian allotments, 

remain under federal superintendency and subject to federal protection while in 

restricted status.  Thus, we conclude that Congress has not divested the Federal 

Government of its jurisdictional authority over such lands, and they are Indian 

country."113  The Solicitor noted that this has been the Department of the Interior's 

articulated policy towards Alaska Native allotments since at least 1932.114   

Even assuming arguendo the existence of rights-of-way, R.S. 2477 or 

otherwise, which predated the Purdys' occupancy of their allotments, the State has 

offered no legal authority indicating that this distinction would exempt the 

underlying estate from its otherwise-protected status as restricted Indian land.  

Given the trust responsibility of the United States over Indian lands like the Purdy 

allotments, the district court correctly determined that the allotments were, in their 

entirety, restricted Indian lands. 

E. The Ninth Circuit's Holding In Bryant Does Not Grant 
Jurisdiction Over The Purdys' Native Allotments 

 
The State's assertion that the R.S. 2477 rights-of-way it claims in this case -- 

despite being located within the boundaries of a Native allotment conveyed to an 

                                                

112 SEOR 29. 
113 SEOR 34. 
114 SEOR 33. 
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Athabascan woman by the United States government -- are not located upon 

"Indian Land" is almost entirely premised upon a mistaken interpretation of the 

Ninth Circuit's holding in State of Alaska v. Babbitt (Bryant)115 (hereafter 

"Bryant") -- a case with facts and legal issues very different from those presented 

here.  This faulty interpretation disregards a significant body of well-established 

and uncontroverted case law which clearly establishes the protected status of 

Native allotments and relies instead on tenuous extrapolations of excerpts taken out 

of context from entirely distinguishable cases decided more than a decade ago.  

The district court correctly concluded that the facts and holdings of Bryant were 

neither applicable nor controlling to the Purdys' allotments, which, in the words of 

the United States: "unquestionably constitute restricted Indian lands."116 

In Bryant, the Ninth Circuit concluded, inter alia, that a formal and 

undisputed appropriation of public land withdraws that land from the public 

domain, and it therefore cannot qualify as "vacant, unappropriated, and 

unreserved" as is required in order to be eligible for Alaska Native allotment.117  

Subsequent Native occupancy of such previously-appropriated lands, the Bryant 

court concluded, is not "under color of law."118  However, as the district court 

                                                

115 Bryant, 182 F.3d 672 (9th Cir. 1999). 
116 Amicus Curiae Brief of the United States, Docket 123, at 1. 
117 Bryant, 182 F.3d at 676.  
118 Id. 
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correctly concluded in this case, the facts and holdings of Bryant are neither 

applicable nor controlling to the Purdys' allotments, and do not serve to defeat the 

QTA's non-waiver of federal sovereign immunity over restricted Indian lands.   

The facts in Bryant are these: In 1961, the BLM issued a 500-acre grant to 

the State of Alaska pursuant to the Federal Highway Act for a "material site to 

mine gravel" along the proposed Parks Highway south of Cantwell.119  In 1964, 

William Bryant, an Alaska Native, entered and occupied lands which had been 

withdrawn from the public domain as part of the 1961 materials site conveyance.120  

A year later, BLM granted the State a second, 8-acre right of way located 

substantially within the original 500-acre right of way.121  In 1969, at the State's 

request, BLM amended the 1961 right of way to reflect the location of the 

proposed highway, which was located "substantially within the 1961 grant but 

[was] for much less of the parcel."122 

In 1970, Bryant filed an application for a 120-acre Alaska Native 

allotment.123  All but 8 of the 120 acres requested by Bryant were located within 

the 500-acre right of way granted to the State in 1961.124  In January 1988, the 

                                                

119 Id., at 673.  
120 Id. 
121 Alaska v. Norton, 168 F.Supp. 2d 1102, 1105 (D. Alaska, 2001). 
122 Bryant, 182 F.3d at 673. 
123 Id. 
124 Id. 
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State of Alaska formally relinquished its claim to all but 4 acres of its 1961 right of 

way.125  Later that year, BLM approved Bryant's allotment application, 

determining it was subject to none of the State's previous rights of way.126   

 The State appealed BLM's decision to grant Bryant's allotment free of the 

State's rights of way.  But the Interior Board of Land Appeals ("IBLA") affirmed 

the decision, concluding that the BLM's 500-acre grant in 1961 "did not transfer 

title to land or otherwise remove it from the Secretary's jurisdiction."127  IBLA 

concluded that Bryant had properly entered unappropriated public lands in 1964, 

and that his allotment was not subject to the 1961 right of way or any subsequent 

grants.128  The State challenged the IBLA's decision in federal district court, which 

dismissed the case for lack of subject matter jurisdiction.129  The State appealed to 

the Ninth Circuit, arguing that Bryant had no colorable claim of right to his 

purported allotment because it was located on land that had already been granted to 

the State.130   

                                                

125 Id. 
126 Alaska v. Norton, 168 F.Supp. 2d at 1105.  
127 William T. Bryant, 129 IBLA 35, *43 (IBLA No. 91-341, 1994).  
128 Id. 
129 Bryant, 182 F.3d at 675. 
130 Id., at 673. 
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 The Ninth Circuit reversed, holding that the Indian lands exception to 

jurisdiction under the Quiet Title Act did not apply to Bryant's allotment.131  In 

quite possibly the only portion of Bryant that is applicable to the case at bar, the 

Court stated that "the Indian lands exception applies only if the lands at issue are 

Indian lands, or at least colorably so."132  The Court then considered whether the 

lands claimed by Bryant were "colorably" Indian lands.133  Relying on a recent 

interpretation by the IBLA,134 the Court explained that Bryant's 1964 entry and 

occupancy onto the lands at issue was not accomplished under color of law 

because the BLM's 1961 grant of the 500-acre materials site right of way to the 

State of Alaska constituted an "appropriation" of public lands by the Secretary of 

Interior.135  Because the 1961 grant was in effect at the time Bryant first entered the 

lands in 1964, the land in question had already been "appropriated."136  Bryant's 

subsequent occupation of those lands could not have been "under color of law" for 

                                                

131 Id., at 676. 
132 Id., at 674. 
133 Id., at 675. 
134 See Alaska Dept. of Transp. & Pub. Facilities, 140 IBLA 205 (1997) 
("Goodlataw").  In Goodlataw, the IBLA held that a Native allotment owner’s 
period of use and occupancy had not been "under color of law" because BLM had 
formally withdrawn the land from the public domain prior to the allotment owner’s 
initial entry onto the land. See id., at 215 ("When Goodlataw commenced his 
occupancy of Parcel C in 1954, it was not then available for use and occupancy by 
him since it had been withdrawn for a powersite project.").  
135 See Bryant, at 677 (citing 23 USCA. § 317). 
136 Id. 
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purposes of eligibility for Alaska Native allotment.  Because the State received its 

1965 and 1969 rights of way before it formally relinquished the original 1961 right 

of way in 1988 -- and thus before Bryant's occupancy became legally cognizable -- 

the Court concluded that the assertion that the allotment was Indian land not 

subject to the State's 1961, 1965, and 1969 rights of way was not "colorable."  

Given this undisputed factual background, the Ninth Circuit concluded that the 

government's claim that the lands were restricted Indian lands was "undertaken in 

an arbitrary or frivolous manner," and that the Indian lands exception to the QTA 

therefore did not apply.137   

F. State Reliance On Bryant Is Misplaced.  
 

The facts and legal issues presented in Bryant bear little resemblance or 

relevance to the case at bar, and do nothing to vitiate the Indian lands exception of 

28 USC §2409a(a).  The district court correctly concluded that the State's reliance 

on its holding is misplaced.138   

Several critical differences distinguish the procedural posture and issues 

presented in this case from those presented in Bryant.  Perhaps the most critical 

distinction between the two is the fact that the land transfers at issue in Bryant 

were not based on R.S. 2477 claims, but instead involved formal "appropriations" 

of public lands conducted pursuant to statutory authority far less nebulous than 
                                                

137 Bryant, 182 F.3d, at 676. 
138 ER 6. 
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R.S. 2477.  In Bryant, the rights-of-way at issue were created pursuant to the terms 

of the Federal Highway Act, 23 USC §317.139  The State filed formal applications 

for the rights of way with the BLM, the lands were surveyed, and access rights 

were formally conveyed by the BLM to the State of Alaska on October 3, 1961.  

The transaction was indisputably memorialized by tangible written documents 

indicating specific vesting dates and designation numbers for the rights of way,140 

and was indisputably effectuated prior to Bryant's entry onto the land in 1964.141  

In contrast to the clearly-defined and indisputably-valid grants at issue in 

Bryant, here the State claims that the Purdy allotments are subject to amorphous, 

unsurveyed, and unrecorded R.S. 2477 rights-of-way which transient gold-rushers 

purportedly reserved in the 1800s on behalf of a State that would not exist for the 

better part of another century.  These proclaimed rights-of-way, according to the 

State, are R.S. 2477 routes despite their non-inclusion in the list of approximately 

650 R.S. 2477 rights-of-way which were formally identified and accepted by the 

Alaska Legislature in 1998 and codified as Alaska Statute 19.30.400.  

The State provides no legal authority supporting its bald assertion that 

alleged public use of an R.S. 2477 right of way constitutes an "appropriation" of 

otherwise-public land that prevents Native occupancy upon the same lands from 

                                                

139 Norton, 168 F.Supp.2d at 1104; Bryant, 182 F.3d at 673. 
140 Id. 
141 Id. 
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being "under color of law." In Bryant (and the IBLA's decision in Goodlataw on 

which Bryant relies), the lands at issue were withdrawn from the public domain for 

a "material site to mine gravel" and a federal "power project" prior to 

commencement of Native occupancy.142  Under the terms of the Federal Highway 

Act (the statutory basis for the rights-of-way grants at issue in Bryant) these rights-

of-way constituted "appropriations" which prevented the lands from remaining 

"vacant, unappropriated, and unreserved" for purposes of eligibility for Alaska 

Native allotment.143  Unlike the Federal Highway Act, however, R.S. 2477 makes 

no mention of "appropriating," "reserving," or otherwise encumbering the public 

lands on which R.S. 2477 rights of way purportedly exist.   

The differences between the instant case and Bryant are marked and 

apparent.  The rights-of-way asserted by the State in this case are nothing more 

than that: assertions.  The State's claimed R.S. 2477 rights of way have yet to be 

established (or even adjudicated) in a court of law.  In its attempts to meet this 

burden in the present case, the State has done little more than repeatedly proclaim 

that its proclaimed R.S. 2477 rights-of-way are valid.  Accordingly, the district 

court correctly concluded that State failed to show that its unadjudicated claims to 

                                                

142 Bryant, 182 F.3d at 603; Goodlataw, 140 IBLA at 206. 
143 Bryant, 182 F.3d at 677 n.32 (citing the language contained in the Federal 
Highway Act to show that the materials site right of way constituted an 
"appropriation").   

  Case: 14-35051, 12/12/2014, ID: 9348362, DktEntry: 32-1, Page 43 of 63



38 

R.S. 2477 rights of way constituted appropriations that prevented the Purdys' 

occupancy of those lands from being "under color of law."144  

II. The District Court Correctly Dismissed The State's Purported 
"Condemnation Action" Against The Purdy Allotments   

 
The District Court correctly concluded that the State could not proceed in its 

efforts to condemn portions of the Purdy allotments under 25 USC §357 because 

the United States had not waived its sovereign immunity regarding the action.145  

Although 25 USC §357 authorizes federal courts to hear formal condemnation 

actions brought by individual States in certain contexts not before this Court, the 

statute does not apply as an independent source of jurisdiction: 1) when the United 

States does not consent to the suit; or 2) when the suit is not a legitimate 

"condemnation" action, but rather an disguised attempt to quiet title following a de 

facto inverse condemnation by the State.  Accordingly, 25 USC §357 cannot serve 

as an independent jurisdictional basis to challenge the legal rights and protections 

to which the Purdys and their allotments are entitled.   

A. 25 USC §357 Does Not Permit The State Of Alaska To Condemn 
The Purdy Allotments Over Federal Objection. 

 
When it enacted 25 USC §357 in 1901, Congress carved out a limited 

waiver of federal sovereign immunity authorizing individual states to formally 

                                                

144 EOR 7. 
145 Order Regarding Motions, Docket 127 (EOR 009); see also United States v. 
Pend Oreille Co. Pub. Ut., 135 F.3d 602, 614 (9th Cir. 1998). 
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seize Indian allotments for public purposes, provided that such procedures 

complied with the particulars of state law.146  While §357 provided a venue in 

which such claims could be litigated, it did not strip the United States of its trust 

responsibility over individual parcels of restricted Indian land, nor did it impair the 

vitality of restrictions on alienation that were imposed on those lands.  Simply put, 

a condemnation action against a Native allotment cannot proceed, whether under 

25 USC §357 or otherwise, when the United States does not consent to the 

action.147  Here, the United States has expressly refused to consent to the State's 

condemnation of the Purdy allotments.148   

Allowing a state to exercise its power of eminent domain to condemn 

property in which the United States retains an interest over the objection of the 

United States violates the basic principles of federalism and is almost certainly 

unconstitutional.  A state may no more seize or impede federal property interests 

                                                

146 See Minnesota v. United States, 305 U.S. 382, 388 (1939) ("It is true that 
authorization to condemn confers by implication permission to sue the United 
States."); Jachetta v. United States, 653 F.3d 898, 907 (9th Cir. 2011) (observing 
that "§357 waives the government's sovereign immunity"). 
147 25 USC §311; United States v. Pend Oreille County Pub. Util. Dist. No. 1, 135 
F.3d 602, 614 (9th Cir. 1998) ("Kalispel") ("The consent of the United States is 
required before the lands can be condemned."); 25 CFR §152.22 ("Trust or 
restricted lands, . . . or any interest therein, may not be conveyed without the 
approval of the Secretary [of Interior]."). 
148 SEOR 017. 
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than tax the Bank of the United States.149  Accordingly, States have no authority to 

use their eminent domain power to impede the ownership of property by the 

federal government.   

The federal government's refusal to consent to the State's actions against the 

Purdy allotments is dispositive to this appeal.  Although this Circuit has authorized 

the condemnation of utility line rights-of-way over allotted lands under §357 when 

the Government has consented to the action and actively participated in the 

condemnation process,150 neither this Circuit nor the U.S. Supreme Court has 

permitted State condemnation of a highway right of way over a restricted Native 

allotment over the objection of the United States.151   

                                                

149 See M’Culloch v. Maryland, 17 U.S. 316, 346 (1819). "[T]he states have no 
power, by taxation or otherwise, to retard, impede, burden, or in any manner 
control, the operations of the constitutional laws enacted by congress to carry into 
execution the powers vested in the general government." See also, Utah Power & 
Light Co. v. U.S., 243 U.S. 389, 405 (U.S. 1917) ("[T]he inclusion within a state of 
lands of the United States does not take from Congress the power to control their 
occupancy and use, to protect them from trespass and injury, and to prescribe the 
conditions upon which others may obtain rights in them, even though this may 
involve the exercise in some measure of what commonly is known as the police 
power.  A different rule, would place the public domain of the United States 
completely at the mercy of state legislation.  It results that state laws, including 
those relating to the exercise of the power of eminent domain, have no bearing 
upon a controversy such as is here presented, save as they may have been adopted 
or made applicable by Congress.") (internal quotation omitted). 
150 See S. California Edison Co. v. Rice, 685 F.2d 354, 356 (9th Cir. 1982); 
Nicodemus v. Washington Water Power Co., 264 F.2d 614 (9th Cir. 1959) 
151 Kalispel, 135 F.3d at 614 (noting that the consent of the Secretary before an 
allottees’ lands were flooded were required and the United States in that case, "a 
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This Circuit has held that federal consent is a necessary prerequisite to 

condemnation under §357.152  Such consent is necessary first to confer jurisdiction 

on the district court, then later to legally convey title, and to properly appraise the 

value of the property taken as required by Nicodemus.153  This conclusion is also 

consistent with federal regulations requiring BIA approval of any conveyance of 

individually owned allotment land.154  As the briefings filed before the district 

court amply demonstrate, neither the United States nor the Purdys have consented 

to the State's attempts to condemn these allotments.  Absent such consent by the 

federal government, condemnation suits against allotted lands cannot proceed, 

whether under the QTA, 25 USC §357, or any other jurisdictional source asserted 

by the State.   

 

 

                                                                                                                                                       

party to this appeal strongly opposing [the utility’s] condemnation of the land 
certainly does not consent"); State of Minnesota v. United States, 305 U.S. 382, 
391 (1939) (expressly declining to reach the question of whether, as a matter of 
substantive law, "the lack of assent by the Secretary of the Interior precluded 
maintenance of the condemnation proceeding"). But see United States v. 
Minnesota, 113 F.2d 770, 771 (8th Cir. 1940) (Secretarial consent not required in 
matter where Indian tribe consented to the taking). 
152 Kalispel, 135 F.3d at 614 ("The consent of the United States is required before 
the lands can be condemned."). 
153 Nicodemus, 264 F.2d at 614. 
154 See 25 CFR §152.22 (Secretarial approval necessary to convey individual-
owned trust or restricted lands or land owned by a tribe.). 
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B. The State Of Alaska Cannot Use Artful Pleading To Circumvent 
The Indian Lands Exception To The Quiet Title Act. 

 
Here, the State alleges that it is entitled to seize approximately 24 acres of 

Agnes and Anne Purdy's Native allotments without compensation because it 

already "owns" the rights-of-way that it seeks to "condemn."155  The State argues 

that 25 USC §357 allows the district court to "confirm" its alleged title in the State 

as part of the condemnation claim.156  But in reality, the State has not presented a 

"condemnation" claim at all.  Rather, the State attempts to sidestep the fatal effect 

of the QTA's Indian Lands Exception by recasting its land grab as a legitimate 

exercise of the State's eminent domain power.  This tortured distinction is entirely 

a matter of form over substance given the fact that the condemnation prong of the 

State's complaint is premised entirely on the assumed validity of its asserted R.S. 

2477 claims.  Because any determination regarding whether §357 authorizes a 

taking by the State necessarily requires the court to also determine whether the 

State "owns" the asserted R.S. 2477 rights-of-way, and because "the burden of 

proof to establish the existence of an R.S. 2477 right-of-way falls squarely upon 

the claimants,"157 the State indisputably seeks to quiet title against the United 

                                                

155 EOR 55, 57, 132. 
156 At. Br. 42-45; SEOR 3, 7. 
157 County of Shoshone v. United States, 912 F.Supp.2d 912, 927 (D. Idaho 2012) 
(citing Southern Utah Wilderness Alliance v. Bureau of Land Management, 425 
F.3d 735, 738 (10th Cir. 2005). 
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States -- and thus must do so pursuant to the terms and restrictions contained in the 

Quiet Title Act.   

The State's R.S. 2477 arguments do not overcome the limitations of the 

Quiet Title Act, which remains the "excusive means by which adverse claimants 

c[an] challenge the United States' title to real property."158  The district court 

correctly ruled that "irrespective of whether the State seeks to establish a right-of-

way under R.S. 2477 or to condemn under §357, the failure of the United States to 

have waived its sovereign immunity bars this action as against the Purdy Native 

Allotments."159  

C. 25 USC §357 Does Not Permit The State To Inversely Condemn 
Allotted Lands Or Disregard State Condemnation Laws. 

 
Even assuming arguendo that 25 USC §357 grants states the authority to 

condemn allotted Indian lands under certain circumstances with federal consent, 

the United States Supreme Court has held that the statute does not authorize a state 

to "condemn" such lands by physical occupation or intrusion.160  Because the State 

has actively sanctioned and supported trespass upon the Purdy allotments by 

                                                

158 Block v. North Dakota ex. Rel. Bd. of University and School Lands, 461 U.S. 
273, at 286 and at 284-85 (1983) (rejecting suggestion that the Quiet Title Act’s 
provisions could be avoided by "‘artful pleading’"); United States v. Mottaz, 476 
U.S. at 841-42 (Act applies regardless of the form of relief requested when plaintiff 
seeks to "adjudicate a disputed title to real property in which the United States 
claims an interest"). 
159 EOR 9. 
160 U.S. v. Clarke, 445 US 253 (1980).  
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members of the general public pursuant to its claimed rights-of-way, and has failed 

to comply with Alaska laws regarding condemnation of private property, it has 

acted in a manner incompatible with jurisdiction under 25 USC §357 and cannot 

now claim it as an independent source of jurisdiction in good faith and with clean 

hands.  

When State action results in the occupation of land and the diminution of 

that land's value, a taking has occurred.161  Here, the State lays claim to rights-of-

way across the Purdy allotments which greatly exceed, both in number and in 

width, those reserved on the Purdys' Certificates of Allotments.  It has defended the 

ability of others to assert those rights on its behalf.162  Affidavits filed with the 

district court establish that in 2012 alone, more than a thousand recreational miners 

trespassed across the Purdy allotments under color of the State's claimed RS 2477 

rights-of-way.163   

The State has refused to enforce its own criminal laws and land use 

regulations with regard to the trespassers on the Purdys' allotments, forcing Agnes 

                                                

161 Id.; see also Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 
425 (1982) ("[A] permanent physical occupation authorized by government is a 
taking without regard to the public interests that it may serve."). 
162 State’s Motion for Limited Intervention, Purdy v. Busby, 4:12-cv-00031-RRB, 
Docket 87. 
163 State’s Opposition to Purdys’ Motion to Dismiss, Docket p. 22 (citing Purdy v. 
Busby, Case No. 4:12-cv-00031-RRB, Declaration of Michael Busby (Docket 9) at 
¶ 6.) 
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Purdy to seek federal intervention to protect her rights.  When Agnes Purdy filed a 

separate suit seeking trespass damages from a private citizen, the State attempted 

to intervene on behalf of the trespasser, asserting that the trespasser, like all other 

members of the general public, had the right to access the Purdy allotments via 

amorphous and unadjudicated R.S. 2477 routes.164  Despite attempts by the State to 

recast its actions below as an attempt to "clarify" conflicting claims to the Purdy 

allotments, the State has clearly attempted -- if not succeeded -- in effectuating an 

inverse condemnation of the purported rights-of-way across these allotments. 

Even if the State's actions leading up to its de facto inverse condemnation of 

the Purdys' allotments had not precluded jurisdiction under 25 USC §357, the State 

cannot claim in good faith that its purported condemnation action comported with 

state law.  Under Alaska law, a condemnation action is not justifiable unless the 

State can demonstrate, among many other things, that the proposed taking is (1) for 

a use authorized by law, (2) necessary to the authorized use, and (3) if already 

appropriated for public use, then the taking must be for a more necessary public 

use.165  The State has not demonstrated how its proposed taking satisfies any of 

these criteria.  Additionally, a key element of the proceeding is that just 

                                                

164 State’s Motion for Limited Intervention, Purdy v. Busby, 4:12-cv-00031-RRB, 
Docket 87. 
165 AS 09.55.270. 
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compensation be paid.166  Here, the State asserts that "no compensation is owed to 

any individual or entity who may claim an interest adverse to the State's rights-of-

way" across the Purdy allotments "given the State's pre-existing rights-of-way over 

the allotments."167  

The State's attempts to couch its Indian land grab in this case as being 

consistent with formal condemnation proceedings are nothing more than straw 

men.  Simply filing a formal condemnation suit after effectuating a de facto inverse 

condemnation does not mean it is authorized by 25 USC §357.  As the United 

States Supreme Court acknowledged in Clarke,168 filing a formal condemnation 

suit is an indispensable prerequisite for reliance on 25 USC §357, not a post-hoc 

justification.  The Supreme Court has refused to interpret 25 USC §357 as granting 

a state government the authority to "condemn" allotted Indian lands by physical 

occupation, and the district court correctly concluded that §357 did not grant 

jurisdiction over the State's attempts to dispossess the Purdys of their allotted 

lands.  

                                                

166 United States v. Clarke, 445 U.S. 253, 254 (1980) ("We further believe that the 
word 'condemned,' at least as it was commonly used in 1901, when 25 USC §357 
was enacted, had reference to a judicial proceeding instituted for the purpose of 
acquiring title to private property and paying just compensation for it.") (emphasis 
added)); see also 25 USC §357. 
167 EOR 132. 
168 Clarke, 445 U.S. at 259 (emphasis added). 
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III. The District Court Correctly Concluded That The Declaratory 
Judgment Act, 28 USC § 2201, Does Not Independently Confer 
Jurisdiction Over This Case 

 
The State argues that because Agnes Purdy sued a private citizen, Michael 

Busby, in a separate matter for physical damage to her allotment beyond the scope 

of any colorable right-of-way, whether expressly reserved or claimed as an 

R.S. 2477, the district court had declaratory judgment jurisdiction over both Agnes 

and Anne's allotments in this matter.169  Despite taking precisely the opposite 

stance in its attempts to intervene on Busby's behalf in Agnes' suit, on appeal the 

State now argues for the first time that Agnes and Anne Purdy "could have brought 

a coercive action" against the State, and that the United States is "not an 

indispensable party" to this case because the Purdys "can adequately represent the 

United States' interests."170  These arguments are based neither on law nor on fact, 

but rather on an attempt to use Agnes' efforts to preserve her rights in the only 

venue made available to her as a sword to bolster its own jurisdictional claims. 

First, as the State concedes, the federal declaratory judgment statute "does 

not confer jurisdiction by itself if jurisdiction would not exist on the face of a well-

                                                

169 At. Br., at 4 (statement of issue on appeal); 34 (indispensable party); and 50 
(declaratory judgment).  
170 Id. at 53. 
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pleaded complaint brought without the use of 28 USC §2201."171  The State 

apparently argues that the district court had jurisdiction "on the face of a well-

pleaded complaint" because Agnes Purdy, a private individual, sued Michael 

Busby, another private individual, for trespass and for associated physical damage 

to her allotment:  "Because Agnes Purdy and Tanana Chiefs Conference first sued 

a member of the public for his use of portions of the same rights-of-way at issue 

here, and because Anne Lynn Purdy could have sued, the United States is no 

longer an indispensable party."172  But the State fails to explain how Agnes' so-

called "coercive action" against the trespassing gold miner Busby implicates the 

State when it was Busby -- not the State of Alaska --  which cut trees, bulldozed 

roads, and removed gold from her allotment. 

Additionally, the State cynically attempts to suggest in this appeal that its 

supposed vulnerability to coercive action by the Purdys' necessitates the court's 

assumption of jurisdiction to issue declaratory judgments regarding the parties' 

rights.  Ironically, when the State attempted to intervene on behalf of Busby in 

Agnes Purdy's trespass suit, it asserted a vastly different position, claiming: "The 

                                                

171 Janakes v. U.S. Postal Serv., 768 F.2d 1091, 1093 (9th Cir. 1985); California 
Shock Trauma Air Rescue v. State Compensation Ins. Fund, 636 F.3d 538, 542 (9th 
Cir. 2011) ("'[T]he operation of the Declaratory Judgment Act is procedural only' 
and does not confer arising under jurisdiction.") (quoting Skelly Oil Co. v. Phillips 
Petroleum Co., 339 U.S. 667, 671 (1950)). 
172 At. Br., at 34-35. 
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State is a required party in this matter under Rule 19(a)(1)(B)(i), but the State's 

sovereign immunity prevents its joinder under Rule 19(b).  Therefore, the court's 

consequent inability to join the State compels either the complete stay or the 

dismissal of this action."173 

The same logic advanced by the State of Alaska  to demonstrate why it was 

a necessary party in the Busby trespass case applies, of course, with equal force to 

the United States in the case at bar.  The State admits that "Defendant United 

States of America hold title to portions of the servient real property . . . traversed 

by some of the rights-of-way that are the subject of this action [and] holds 

restrictions on alienation for Alaska Native allotments, two of which are at issue in 

this case."174  The State fails to offer a logical explanation as to why the State of 

Alaska is an indispensable party to an unrelated suit between two private citizens 

over property damage occurring outside the scope of any claimed right-of-way, yet 

the United States is not an indispensable party to the State's attempt to dispossess 

the United States of its "title to portions of the servient real property."175  

The State's argument is unavailing even when viewed through the lens of its 

purported authorities.  The State relies almost entirely on this Court's disposition of 

                                                

173 State’s Motion for Limited Intervention, Purdy v. Busby, 4:12-cv-00031RRB 
(D. Alaska, Oct. 17, 2013), Docket 87, at 2. 
174 EOR 57. 
175 EOR 57. 
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Lyon v. Gila River Indian Community,176 which applied this Court's ruling in 

Puyallup Indian Tribe v. Port of Tacoma177 to hold that "in a suit by an Indian tribe 

to protect its interest in tribal lands, regardless of whether the United States is a 

[required] party under Rule 19(a), it is not [a] party in whose absence litigation 

cannot proceed under Rule 19(b)."178   

As the district court explained when dismissing the State's case against the 

Purdys,179 the narrow exception carved out in Puyallup and Lyon is inapplicable to 

this case.  Perhaps the most obvious reason is that, unlike in Puyallup or Lyon, this 

case is not "a suit by an Indian tribe to protect its interest in tribal lands," but rather 

an action by the State asserting adverse claims to Indian lands.  Second, as this 

Court explained in Lyon, the Puyallup exception simply cannot apply in a situation 

like this, where declaratory judgment could not provide full relief.  Citing the U.S. 

Supreme Court's decision in Provident Tradesmens Bank Trust Co. v. Patterson,180 

this Court explained that courts and the public have an interest in the complete and 

efficient settlement of controversies.181  Even if the district court allowed the State 

to proceed in this case under the Declaratory Judgment Act in the absence of the 

                                                

176 Lyon v. Gila River Indian Community,626 F.3d 1059, 1069-71 (9th Cir. 2010). 
177 Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 1251 (9th Cir. 1983). 
178  626 F.3 at 1070.   
179 EOR 008 n.21. 
180 Provident Tradesmens Bank Trust Co. v. Patterson, 390 U.S. 102, 111 (1968). 
181 Id. 
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United States, the absolute best the State could do would be to obtain an order 

requiring the United States to cede its proprietary interests in the Purdy allotments 

to the State of Alaska.  Without such an order, nothing stated in the State's 

Complaint would require the United States to cede title to lands within the 

allotments to the State.  And, before a court could bind the United States by such 

an order, the United States must be a party.182  Because the State's action, if 

allowed to proceed under the Declaratory Judgment Act, would only get it part of 

the way to the relief that it wants, neither case law precedent nor the interest of the 

courts and the public in a complete and efficient settlement supports the State's 

position.   

Because the district court lacked an independent source of jurisdiction to 

adjudicate the State's claims to the Purdy allotments, and because the narrow 

exception recognized by this Circuit in Puyallup and Lyon is inapplicable to this 

case, the district court correctly concluded that the Declaratory Judgment Act, 

28 USC §2201, does not confer jurisdiction over this case. 

 

 

 

                                                

182 Id., at 110 (recognizing that an "outsider . . . not before the court . . . cannot be 
bound by the judgment rendered")). 
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CONCLUSION 
 
For all the reasons discussed above, Agnes and Anne Purdy respectfully 

request that this Court affirm the district court's order dismissing the State of 

Alaska's Complaint as to the Purdys and their Alaska Native allotments.  

Dated this 12th day of December 2014. 

     Respectfully submitted, 
 

/s/ Michael C. Kramer  
Michael C. Kramer 
 
/s/ Justin J. Andrews  
Justin J. Andrews 

 
Kramer and Associates 
542 4th Avenue, Suite 207 
Fairbanks, AK 99701 

Attorneys for Appellees Agnes and Anne Purdy 
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CERTIFICATE OF COMPLIANCE PURSUANT TO FEDERAL RULES OF 
APPELLATE PROCEDURE, RULE 32(A)(7)(C) AND CIRCUIT RULE 32-1 

I certify that pursuant to Federal Rules of Appellate Procedure 32(a)(7)(C) 

and Ninth Circuit Rule 32-1, the foregoing Brief of the Appellees Agnes and Anne 

Purdy is proportionately spaced, has a typeface of 14 point (Times New Roman) and 

contains 12,497 words.  I relied on the word count feature in Microsoft Word in 

preparing this certification.  

 

Dated:  December 12, 2014 

 

By: /s/ Michael C. Kramer                     
  Michael C. Kramer 
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STATEMENT OF RELATED CASES 

Counsel is not aware of any related cases pending in this Court within the 

meaning of Ninth Circuit Rule 28-2.6 

 

Dated: December 12, 2014  

 

By:  /s/ Michael C. Kramer  
 

 

 

 Michael C. Kramer 
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