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INTRODUCTION 

Three Ninth Circuit panels, and three different district court judges have 

found the description of Lummi’s U&A “from” Fraser River to the “environs of 

Seattle” to be ambiguous.  Each time the reason for the review was because Lummi 

had taken the broadest interpretation of their U&A as was possible, and other 

Tribes disagreed that they were fishing where they should.  Two out of three times, 

the Lummi were pushed back.  The third time the dispute arose, this Court issued a 

remand.  On remand, it was found that the record supporting Lummi’s U&A 

description contained no evidence describing Lummi fishing in the disputed area--

the eastern Strait of Juan de Fuca.  In fact, the record contains references to Lummi 

fishing in other “Straits” and other islands, but absolutely no reference to Whidbey 

Island or the Strait of Juan de Fuca.  The Ninth Circuit’s latest remand had limited 

the court’s review to the waters “immediately” west of northern Whidbey Island: a 

limit now ignored in the Lummi’s briefing to this Court.   

The Lummi’s position oversimplifies the required analysis to one of merely 

connecting the two endpoints.  The problem with the Lummi’s “solution” is that it 

ignores the standard and the law.  It is black letter law that when examining a 

decree, a court may not enlarge the decree to say something it did not, which in 

this case means expansion into waters never mentioned.  It is also black letter law 

that transit by itself is not U&A.  Here, if Lummi obtain fishing rights in the 
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eastern waters of the Strait of Juan de Fuca or waters west of Whidbey Island—

where they did not fish historically— they take away scarce resources from other 

Tribes.  Five Tribes have specific references to all or parts of this disputed area.  

The inclusion of specific references in these other Tribes’ U&A and not in 

Lummi’s is of critical significance in understanding Judge Boldt’s intent regarding 

Tribal U&A.  ER016 (citing Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1020 (9th Cir. 2010) (“Upper Skagit”)).  The district court properly applied the 

standard it and this Court developed, and concluded the evidence did not support 

Lummi’s expansive interpretation of their own U&A.  The Lummi appeal that 

ruling here.   

STATEMENT OF JURISDICTION 

The Port Gamble and Jamestown S’Klallam Tribes (“S’Klallam”) concur 

with the Respondent-Appellant’s (“Lummi”) statement of appellate jurisdiction. 

RESTATEMENT OF THE ISSUES 

1. Whether the district court properly applied the law when it concluded 

that Lummi presented no specific evidence supporting their claims of fishing 

rights in the disputed area west of Whidbey Island.   
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2. Whether the district court properly applied the law when it concluded 

that general statements or “natural pathway” arguments are not probative of 

an expanded Lummi U&A. 

3. Whether a remand is appropriate when the Lummi have a specifically 

determined U&A and have already had two opportunities to present 

evidence of fishing in the disputed area and failed. 

ADDENDUM OF PERTINENT RULES 
 

This answering brief cites to the Federal Rule of Civil Procedure Rule 56.  In 

accordance with Circuit Rule 28-2.7, this rule is included within the addendum.   

STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND 
 

 The Boldt Decision And The U & A Determinations 
 

The right to fish at all usual and accustomed grounds and stations (“U&A”) 

is found in Judge George H. Boldt’s decision, U.S. v. Washington, 384 F. Supp. 

312, 419 (W.D. Wash. 1974) (“Decision I”) aff’d and remanded, 520 F.2d 676 (9th 

Cir. 1975), and operates as a basic tenet of this case.  Every Tribe’s U&A, is 

expressly limited by Finding of Fact No. 14 (“FF 14”): 
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 Although not all tribes fished to a considerable extent in marine areas, 
the Lummi reef net sites in Northern Puget Sound, the Makah halibut 
banks, Hood Canal and Commencement Bay and other bays and 
estuaries are examples of some Indian usual and accustomed grounds 
and stations in marine waters. Marine waters were also used as 
thoroughfares for travel by Indians who trolled en route. [PL-75; Tr. 
2847, l. 13 to 2850, l. 23.] Such occasional and incidental trolling was 
not considered to make the marine waters travelled thereon the usual 
and accustomed fishing grounds of the transiting Indians. [Tr. 2177, 1. 
24 to 2180, l. 4] 

 

Decision I, 384 F. Supp. at 352 (brackets in original).  Dr. Barbara Lane’s 

testimony is cited as the evidence that Judge Boldt relied on for the statement 

above.  Dr. Lane’s testimony was as follows:  

Q.  And do you know of any other specific areas in the marine 
area, specific sites that you documented for usual and 
accustomed sites other than your statement that in general 
these marine areas were thoroughfares, I think that is the word 
that you used, and that the Indians fished while they were en 
route from one place to another?   

 
A.  Apart from bays and estuaries of streams, no other specific 

locations within marine areas were so indicated in the report.   
 

KSER031-034.  Judge Boldt also relied on Dr. Carroll Riley for his findings in FF 

14.  Dr. Riley’s testimony is consistent: that the transit area between two endpoints 

of a visiting Tribe is not U&A.  KSER036-039.   
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  Lummi’s U&A Determination 
 

Finding of Fact 46 (“FF 46”) depicts Lummi’s U&A in Decision I, 

384 F. Supp. at 360-363, and the relevant section is as follows:  

46. In addition to the reef net locations listed above, the usual and 
accustomed fishing places of the Lummi Indians at treaty times 
included the marine areas of Northern Puget Sound from the Fraser 
River south to the present environs of Seattle, and particularly 
Bellingham Bay. Freshwater fisheries included the river drainage 
systems, especially the Nooksack, emptying into the bays from 
Boundary Bay south to Fidalgo Bay. (Exs. USA-20, p. 39; USA-30, 
pp.23-26; Exs. PL-94a, b, c, d, e, t, u, v, w, x; Ex. G-26, pp. II-9 to II-
13; Exs. USA-60, USA-61, USA-62, USA-63, USA-64; Tr. 1665, l. 4-
11, l. 23-24).  
 

Dr. Lane testified for the Lummi in support of FF 46 and wrote two reports, USA-

20 and USA-30, that specifically discuss Lummi’s fishing areas.  Other evidence 

also discussed below is cited in support of FF46. 

1. USA 20: Dr. Lane’s Report 

Dr. Lane’s USA-20 report is titled, “Political and Economic Aspects of 

Indian and White Culture Contact in Western Washington” and describes tribal 

fishing practices.  ER48-100.  More specifically, USA-20 described the “principle 

fisheries for the Lummi included reef-net locations for sockeye at Point Roberts, 

Village Point, off the east coast of San Juan Island, as well as other locations in the 

San Juan Islands.  Other fisheries included Bellingham bay and the surrounding 

saltwater areas.”  ER94.  No reference to Whidbey Island is found. 
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2. USA-30: Dr. Lane’s Lummi Report 

Dr. Lane’s USA-30 report is titled, “Anthropological Report on the Identity, 

Treaty Status, and Fisheries of the Lummi Tribe of Indians.”  Similar language 

from this report is found in Judge Boldt’s FF 46.  ER103-134.  In USA-30, Dr. 

Lane identifies several specific Lummi fishing locations: Village Point; Iceberg 

Point; Langley Point; Birch Point; Point Roberts; Cherry Point; Shaw Island; Orcas 

Island; Lummi; Fidalgo; and Waldron Island.  ER127-128.  Dr. Lane also states: 

In addition to using the reefnetting grounds noted above, the 
ancestors of the present Lummi Tribe of Indians also trolled for salmon 
in the contiguous salt waters of Haro and Rosario Straits and in the 
islands, speared them in the bays and streams on the mainland, and took 
them by the means of weirs and traps in the rivers. 

 
ER128.  The map at ER129 depicts these Lummi fishing areas.  Dr. Lane states 

that the Lummi would “visit” distant fisheries such as Fraser River in the north and 

Puget Sound in the south.  ER130.  Dr. Lane concludes “other fisheries in the 

Straits and bays south to the present environs of Seattle were also utilized. 

Freshwater fisheries included the river drainage systems emptying into the bays 

from Boundary Bay south to Fidalgo Bay.”  ER131.  Boundary Bay is in Canada. 

KSER016.  Again, there is no reference to Whidbey Island or fishing any particular 

waters in between.  See ER127-131. 

 

 

  Case: 15-35661, 02/22/2016, ID: 9872299, DktEntry: 35, Page 13 of 63



7 
 

3. Dr. Riley’s Report 

Judge Boldt also cited to the report excerpts from Dr. Caroll Riley in support 

of FF 46.  Dr. Riley’s report details several islands and areas for Lummi fishing: 

Lopez Island, Orcas Island, Shaw Island, Lummi Island, Waldron Island, Blakely 

Island, Sucia Islands, Spieden Island, Point Roberts, Sandy Point, Lummi Bay, 

Bellingham Bay, and Chuckanut Bay.  ER192.  Whidbey Island is not listed.  

ER192.   

4. Maps 

The map exhibits, nos. USA-60 through 64, were cited as support of FF 46 

and are depictions of Haro and Rosario Straits and the vicinity of the Lummi 

reservation.  ER197-202.  

5. Testimony at Trial Regarding the Map Exhibits 

The testimony cited by the court in support of FF 46 is very limited and 

refers to the Samish River.  ER205.  Additional testimony (ER206 through 213) 

elicited during the trial indicated that all of the map exhibits were found after Dr. 

Lane wrote her report and were for the purpose of showing Lummi reef net sites.  

USA-62 was presented because it had one reef net site on San Juan Island.  ER210-

211. All of the map exhibits were admitted over an objection the maps were 

“random sketches.”  KSER118-119.  However, the court admitted the maps as 

evidence explaining that “[t]he weight and significance may be something else, but 
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they are admissible.”  KSER120.  None of the maps identified Lummi reef net sites 

on Whidbey Island. 

6. Exhibits PL-94a, b, c, d, e, t, u, v, w, x 

In support of FF 46, Judge Boldt cited to ten 19th century affidavits from the 

case United States v. Alaska Packers Association, (U.S. C.C. Dist. Wash. 1895), 

and marked as exhibits PL-94a, b, c, d, e, t, u, v, w, x.  ER135-189.  Lummi relies 

on only one of these affidavits, specifically the one labeled “PL-94 w,” as 

supporting their claim to fishing in the disputed waters.  See Lummi Br. at 5, 11-

12, 24-25, 36-37.  This affidavit is from an Indian Trader who resided for a period 

of time on the Lummi reservation.  ER181.  The affidavit states: 

during all the time I have known these indians [sic] they have fished 
at all points in the lower Sound and wherever the run of fish was 
greatest and the salmon were most easily taken including Point 
Roberts. 

ER182.  The affidavit concludes that “they have always fished at all the usual 

fishing places within many miles of their Reservation including Point Roberts and 

Village Point.”  ER183.  None of the affidavits, including the one above from the 

Trader, mention Lummi fishing in the disputed area west of Whidbey Island. 

 S’Klallam U&A In The Disputed Waters 
 

The U&A for the S’Klallam was later adjudicated by the court and contains 

specific references to all of the disputed waters in this proceeding.  U.S. v. 
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Washington, 626 F. Supp. 1405, 1434, 1442, 1486 (W.D. Wash. 1985).  The 

Jamestown S’Klallam Tribe’s U&A is described in Finding of Fact 358: 

Its usual and accustomed fishing places (shown on Appendix A 
attached hereto) include the waters of the Strait of Juan de Fuca, all 
the streams draining into the Strait of Juan de Fuca from the Hoko 
River east to the mouth of Hood Canal, the waters of the San Juan 
archipelago, the waters off the west coast of Whidbey Island, the 
waters of Hood Canal, and all the streams draining into Hood Canal 
except the Skokomish River and its tributaries. 
 

Id. at 1486.  The Port Gamble S’Klallam’s U&A was similarly defined using a 

description of the Strait of Juan de Fuca that extends from the Hoko River to the 

mouth of Hood Canal (south of Whidbey Island): 

341.  The usual and accustomed fishing grounds of the Port Gamble 
Band of Klallam Indians include the waters of the Strait of Juan de 
Fuca, and all the streams draining into the Strait from the Hoko River 
east to the mouth of Hood Canal[.]  
. . . . 
Furthermore, the usual and accustomed fishing grounds of the Port 
Gamble Klallam Band include the waters of the San Juan Islands 
archipelago and the waters off the west coast of Whidbey Island.  
. . . . 
The accustomed fishing area of the Port Gamble Klallam Band is 
presented graphically in the map attached as Appendix A. 
 

Id. at 1442.   

II. THE LAW OF U.S. V. WASHINGTON U&A DETERMINATIONS 

For more than two decades, the Ninth Circuit has issued several relevant 

decisions regarding Tribal U&A and how to interpret it.  Muckleshoot Tribe v. 

Lummi Indian Tribe, 141 F.3d 1355 (9th Cir. 1998) (“Muckleshoot I”); 
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Muckleshoot Indian Tribe v. Lummi Indian Nation, 234 F.3d 1099 (9th Cir. 2000) 

(“Muckleshoot II”); U.S. v. Muckleshoot, 235 F.3d 429 (9th Cir. 2000) 

(“Muckleshoot III”); (collectively “Muckleshoot I, II and III”); Upper Skagit, 590 

F.3d 1020; Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 1129, 1133 (9th 

Cir. 2015) (“Tulalip”).  

 The Muckleshoot And Upper Skagit Case Law 
 

In Muckleshoot I, the court found that although a complete inventory of all 

fishing areas was impossible, this did not mean that the Lummi did not have a 

“specifically determined U&A”: 

Decision I acknowledged that "it would be impossible to compile a 
complete inventory of any tribe's usual and accustomed fishing grounds 
and stations." 384 F. Supp. at 353.  

  
 …. 
  

Judge Boldt, however, did "specifically determine[]" the location 
of Lummi's usual and accustomed fishing grounds, albeit using a 
description that has turned out to be ambiguous. Subparagraph f does 
not authorize the court to clarify the meaning of terms used in the decree 
or to resolve an ambiguity with supplemental findings which alter, 
amend or enlarge upon the description in the decree. 

 
Muckleshoot I, 141 F.3d at 1360 (brackets in original).  In resolving an ambiguity, 

the court excludes evidence from consideration when it amounts to “pure 

speculation” as to Judge Boldt’s intent.  Id. at 1359-1360.  In Muckleshoot II, 

though, the Court allowed a narrow exception, considering evidence from 
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geography expert regarding geographic terms to be considered by the court when 

clarifying an ambiguous term in the U&A.  Muckleshoot II, 234 F.3d 1099.  

 In Muckleshoot III, the Suquamish claimed that a phrase used in Muckleshoot’s 

U&A could not have been intended to be as broad as it appeared.  Muckleshoot III, 

235 F.3d at 432.  Muckleshoot defended that “Puget Sound” had a common 

meaning and included the disputed waters (i.e. linguistic argument).  Id.  The 

Suquamish Tribe disagreed and argued successfully for a narrow reading of the 

term.  Id. at 432.  This Court rejected the broad definition of “Puget Sound”1 

proposed by Muckleshoot: 

The court agrees with the Muckleshoot that Judge Boldt's use of a broad 
term like "Puget Sound" is perplexing in light of the geographic 
precision he generally used in describing U&As.  And it agrees that, as 
a resident of the Puget Sound area, it is fair to assume that he would not 
have used the terms "Elliott Bay" and "Puget Sound" interchangeably.  
However, there is no evidence in the record before Judge Boldt that 
supports a [saltwater] U&A beyond Elliott Bay. 
 

Id. at 433-434 (agreeing with the district court’s conclusion).   

                                           
1 The term “Puget Sound” as used by Judge Boldt has been held repeatedly to be 
ambiguous.  U.S. v. Washington, 19 F. Supp. 3d 1252, 1274 (W.D. Wash. 1997) 
(“Because the phrases ‘‘Puget Sound’’ and ‘‘secondarily’’ are ambiguous, the next 
issue is what evidence the court can consider to resolve the ambiguity.”).  The 
court clarified that although the determination was ambiguous, it did not mean the 
court had not made a “specific determination” such that new findings could be 
made.  Id. at 1275.  
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In Subproceeding 05-3, Upper Skagit and Swinomish Tribes challenged 

Suquamish’s expansion into the eastern passageway found on the east side of 

Whidbey Island.  U.S. v. Washington, 20 F. Supp. 3d 828 (2007), aff’d, Upper 

Skagit, 590 F.3d at 1023.  The description of the Suquamish’s U&A, stated that it 

went “from” Vashon Island to the Fraser River.  The court found no support in Dr. 

Lane’s report for the claim that areas in between those two endpoints were to be 

included in Suquamish’s U&A: 

Nowhere in this discussion, or in Dr. Lane’s entire testimony, was the 
area designated as Area 4 on the map mentioned.  Nor were Skagit Bay 
and Saratoga Passage ever mentioned in Dr. Lane’s testimony 
regarding the Suquamish travels and fishing, or in her Report.  

 
U.S. v. Washington, 20 F. Supp. 3d at 839.  The court then shifted the burden back to 

Suquamish: 

Her one statement in her report that the Suquamish traveled ‘‘to’’ 
Whidbey Island is insufficient to support a finding that they fished 
or traveled in the waters on the eastern side of Whidbey Island.   
 

Id. (emphasis added).  Suquamish then tried to rely on Dr. Lane’s statement 

regarding how it was “normal” for “all the Indians in Western Washington to travel 

extensively . . . .”  Id. at 839 (arguing that the travels “would necessarily have 

included the waters east of Whidbey Island”).  The district court did not allow this 

general statement to suffice as evidence: 

Thus such travel was not unique to the Suquamish, and no conclusion 
with respect to the subproceeding area can be drawn from the mere 
statement that they traveled widely. 
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Id. at 839.  This Court affirmed.  Upper Skagit, 590 F.3d 1020.   

In Subproceeding 05-4, Suquamish was challenged again for fishing outside 

of its U&A, including certain bays in Admiralty Inlet on the west side of Whidbey 

Island as well as the east side.  U.S. v. Washington, 20 F. Supp. 3d 986, 1040, 1048 

(W.D. Wash. 2013), aff’d, Tulalip, 794 F.3d 1129, 1133.  This Court in its decision 

relied on two specific pieces of evidence when it affirmed the district court’s 

analysis.  The first was a historic reference in the record to the Suquamish living 

on Whidbey’s west side: 

They occupy the country about Port Orchard and neighbourhood 
[sic], and the West side of Whidbey's Island.  

 
U.S. v. Washington, 20 F. Supp. 3d at 1050 (italics in original; emphasis added).  

The second was a specific reference in Dr. Lane’s opinion that the Suquamish 

traveled to Whidbey Island to fish: 

The Suquamish travelled to Whidbey Island to fish and undoubtedly 
used other marine areas as well.  

 
Id. at 1052 (emphasis in original).  The court, citing those two references, taken 

together, agreed with the Suquamish that there was evidence that disputed bays on 

the west side of Whidbey Island (in Admiralty Inlet) would have been intended to 

be included in their U&A by Judge Boldt.  This Court affirmed.  See Tulalip, 794 

F.3d 1129. 
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 Procedural Posture: Lummi U&A Decisions Regarding FF 46 
 

The following decisions describe prior adjudications regarding Lummi’s 

U&A as described in FF 46 of the original decree.  

1. Subproceeding 89-2: First Ninth Circuit Decision in the 
Lummi Case 

In 1989, the first Lummi case, Subproceeding 89-2, regarding the disputed 

areas was filed.  In the Request for Determination, the S’Klallam asked the court to 

find that the U&A of the Lummi Nation did not include any waters west of 

Whidbey Island.  KSER178, para. 24 (“No mention is made of Admiralty Inlet, the 

mouth of Hood Canal, or any area west of Whidbey Island. In fact, no mention is 

made of any particular areas south of Fidalgo Bay and Anacortes USA-30.”)  

Lummi filed a cross-request to expand into the disputed waters.  KSER183.  The 

district court agreed with the S’Klallam twice.  KSER057-068 (Coyle, J.); 

KSER069-073 (Rothstein, J.).  On appeal, this Court reversed the district court as 

to Admiralty Inlet and defined Admiralty Inlet very specifically: “Admiralty Inlet 

consists of the waters to the west of Whidbey Island, separating that island from 

the Olympic Peninsula.”  U.S. v. Lummi Indian Tribe, 235 F.3d. 443, 452 (9th Cir. 

2000) (“Lummi I”).2  This Court then held that specific rather than general 

evidence should govern: 

                                           
2  Case text reproduced at KSER074 for convenience.  
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As noted above, it is the specific, rather than the general, evidence 
presented by Dr. Lane that Judge Boldt cited as support for his 
findings of fact regarding the Lummi's usual and accustomed grounds 
and stations. See Decision I, 384 F. Supp. at 360-61. None of Dr. 
Lane's testimony identified specific areas as far west and south as the 
Lummi now claim. Although Judge Boldt heard testimony from 
Lummi elders who stated that they had fished as far west as the Strait 
of Juan de Fuca, it is clear that he did not rely on this testimony in 
determining the location of the Lummi's usual and accustomed 
grounds and stations. 

 
Id. at 451 (italics in original).3  The testimony is described in the district court’s 

order.  KSER064-065.  The Court found that Northern Puget Sound did not include 

the Strait of Juan de Fuca: 

The Lummi argue strenuously that the term "Puget Sound" 
encompasses "the Strait of Juan de Fuca." Evidence in the 
record, however, demonstrate that Judge Boldt did not intend 
the term "Puget Sound" to be so inclusive. 
 

Id. at 451.  In that case, Lummi admitted the waters in between Admiralty 

and Haro Strait were within the Strait of Juan de Fuca: 

[t]he issue presented by this case is whether all of the marine waters 
between the Fraser and Seattle were included in this judgment or only 
some of them.  Specifically, based on the record before him, did Judge 
Boldt intend to exclude from the broad language of his ruling the 
marine waters of Admiralty Inlet and the open marine waters in the 
Strati [sic] of Juan de Fuca between Admiralty Inlet and Haro Strait 
on the western edge of the San Juan Islands?  
 

                                           
3 See discussion infra Section I.(F). 
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ER241 (emphasis added).  This Court found that Judge Boldt’s language regarding 

Lummi’s U&A is ambiguous “because it does not delineate the western boundary 

of the Lummi’s usual and accustomed fishing grounds and stations.”  Lummi I, 235 

F.3d at 449.  In reasoning the reversal, the Court described, in dicta, a potential 

passageway (“travels past Orcas and San Juan Islands”) for Lummi fishers, but 

expressly defined Admiralty Inlet to exclude additional waters north of Admiralty 

(defining the boundary as the area that separates Whidbey from the Olympic 

Peninsula).  See id. at 452.  This Court held Lummi was prohibited from fishing in 

Hood Canal and the Strait of Juan de Fuca.  Id.  The Court never mentioned USA-

62 in its analysis.  See Lummi I, 235 F.3d 443.  

Sometime after the decree, Lummi reopened the disputed area even though 

they knew it was not part of Admiralty Inlet.  KSER157 (map depicting Lummi 

regulations); ER277 (“We concluded that the opinion contained Haro Strait and 

Admiralty Inlet and the waters between the two.”); ER277 (“the reasonable point 

for the western end of Admiralty Inlet is Point Wilson.”).   
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KSER 014 (excerpt Map NOAA Chart No. 6401, published in 1974 (8th Edition); 
1st Edition Published in 1947. KSER005. 
 
 
 
 
 

2. Subproceeding 11-2: Second Ninth Circuit Decision 

The S’Klallam discovered the Lummi fishing in the Strait of Juan de Fuca 

again, and attempted to obtain relief within the prior subproceeding, no. 89-2, but 

the district court held that the challenge had to be done in a new subproceeding, 

and thus this proceeding ensued.  ER008.4   

On October 11, 2012, the district court agreed with the S’Klallam.  ER237-

252.  The court determined that the disputed waters were part of the Strait of Juan 

                                           
4 The Lummi sometimes cite to this order as supporting their position, even though 
the court specifically instructed them to not cite to it as precedent. 
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de Fuca.  KSER143 (stating that “[b]oth of these areas lie, in whole or in part, 

within the area which has been described as the Strait of Juan de Fuca in this 

subproceeding and its predecessor, 89-2”).  Further, the court found that the 

Lummi’s argument that the disputed waters are separate from the Strait of Juan de 

Fuca was “geographically unsupportable.”  KSER139.  The court explained: 

The waters above and to the west of the entrance to Admiralty Inlet do 
not separate the two land masses (Whidbey Island and the Olympic 
Peninsula); instead they constitute the open water of the Strait of 
Juan de Fuca.   

 
KSER139 (emphasis added). 

On August 19, 2014, in a 2-1 opinion, the Ninth Circuit Court of Appeals 

reversed and remanded the district court’s decision.  U.S. v. Lummi Nation, 763 

F.3d 1180 (9th Cir. 2014) (“Lummi II”)5.  The Court concluded that its own prior 

decision in the matter (Lummi I) was ambiguous, which meant that the “law of the 

case” doctrine did not control.  Id. at 1186-1187.  The Court explained that the 

district court held it was the law of the case that the “the eastern boundary of the 

Strait of Juan de Fuca is the western shores of Whidbey Island" because Judge 

Rothstein had found (Suproceeding 89-2) that the two areas were not distinct 

regions which meant the “waters west of Whidbey Island” were within the “Strait.”  

Therefore, the Court reasoned: 

                                           
5 Case also reproduced at KSER101 for convenience. 
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This finding at least suggests that it also affirmed the first finding 
that the “waters west of Whidbey Island” are a subset of the Strait of 
Juan de Fuca, and therefore are not included in the Lummi’s U&A.   

 
Id. at 1186.  Despite this conclusion, the Court found that some of its other 

language from the Lummi I decision created ambiguity, because the order also 

discussed Admiralty Inlet describing it in a way that conflicted with that 

conclusion (i.e. that it “would likely be a passage through which the Lummi would 

have traveled” from the Fraser River, south through the San Juan Islands, to the 

present environs of Seattle).  Lummi I, 235 F.3d at 452; Lummi II, 763 F.3d at 

1185-87.6  In examining the issue, the Court limited the remand to consideration of 

the areas “immediately west of northern Whidbey Island” and “directly to the west 

of Whidbey Island.”  Lummi II, 763 F.3d at 1187.  The Court held ultimately, it 

could not apply the law of the case if the issue was not clearly decided:  

We hold that no prior decision in this case has yet explicitly or by 
necessary implication determined whether the waters immediately 
west of northern Whidbey Island are a part of the Lummi’s U&A.   

 
Id. at 1187-1188. The dissent by Judge Rawlinson disagreed with the majority, 

stating “[i]t stands to reason that any other portion of the waters west of Whidbey 

                                           
6 The Court did not address how the pathway described is at odds with the plain 
language of the ruling.  Admiralty Inlet was defined in a manner that does not 
grant that passage.  See Lummi I, 235 F.3d at 452 (“Admiralty Inlet consists of the 
waters to the west of Whidbey Island, separating that island from the Olympic 
Peninsula.”).   
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Island that were not included in our description remain excluded from the Lummi 

U&A.” Id. at 1189.  The matter was remanded. 

3. Proceedings on Remand: Subproceeding 11-2 

After this Court’s decision, the Lummi reopened the Strait of Juan de Fuca.  

ER230; ER235.  The S’Klallam objected and successfully moved for a Temporary 

Restraining Order and Preliminary Injunction.  KSER114; KSER135; ER315; 

ER317.  The parties then agreed to a schedule for briefing the summary judgment 

issues; however, after the agreement Lummi changed its position in the middle of 

briefing and asked for waiver from pre-filing requirements to allow it to file a 

cross-request for determination.  ER011; ER040; KSER110 (“The Lummi Nation 

intends to file a cross-request for determination . . . .”).  The court denied this 

request and explained in its reasoning that it was proceeding under Paragraph 

25(a)(1): 

Only if the issues cannot be resolved by looking at the record before 
Judge Boldt, and should the Court find that the Lummi’s U&A in question 
was not specifically determined in Final Decision # 1, would it be 
appropriate to turn to Paragraph 25(a)(6) for further proceedings. The 
briefing schedule in place contemplates this orderly management scheme. 

 
ER042.  The parties then filed for summary judgment.  The court found in favor of 

the S’Klallam after it examined the entire record and held that there was no 

evidence to support Lummi’s claim of historic fishing in the disputed area.  ER021.  
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In its ruling, the court applied the rule of law that general statements were not 

enough to support Lummi’s contentions: 

Further, Dr. Lane named only two places, Fraser River in the 
north and Puget Sound to the south, as fisheries visited by Lummi 
fisherman; she did not report that they fished all the waters in 
between, or mention any intermediate fisheries.  While Judge Boldt 
described the Lummi U&A in FF 46 as including marine areas from 
Fraser River south to the present environs of Seattle, “and particularly 
Bellingham Bay,” the Lummi have pointed to no facts before Judge 
Boldt which would support the conclusion that he intended to include 
all the marine waters in between.   Indeed, this Court has found in a 
previous subproceeding that Judge Boldt’s “from” and “to” language 
in describing a U&A does not include all the waters in between.  

 
ER021-022.  Further, the court explicitly recognized Upper Skagit, 590 F.3d 1020, 

(see supra Subproceeding 05-3, p. 14), as controlling: 

In a recent subproceeding addressing similar language by Judge 
Boldt in describing the Suquamish U&A (“the marine waters of Puget 
Sound from the northern tip of Vashon Island to the Fraser River 
including Haro and Rosario Straits, the streams draining into the 
western side of this portion of Puget Sound and also Hood Canal”), 
this Court found that Judge Boldt did not intend to include all of Puget 
Sound, and excluded certain area to the east of Whidbey Island. 
Subproceeding 05-03, affirmed, U.S. v. Washington (Upper Skagit v. 
Suquamish), 590 F.3d 1020 (9th Cir. 2010).   

 
ER021-022.  The court also agreed that Lummi’s U&A was specifically 

determined.  ER025.  This meant no new claim could be raised to later expand into 

the disputed waters.  ER025.  In considering Lummi’s argument, the court 

reviewed the evidence, including a map labelled “USA-62,” presented in the 

underlying adjudication and held the Lummi’s arguments were speculative with 
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respect to Judge Boldt’s intent.  ER023.  Thus, the court denied Lummi’s request 

to move the Strait of Juan de Fuca west to Angeles Point based on the mere 

“placement of the lettering.” ER023.  The Lummi appeal this decision.  ER027. 

SUMMARY OF THE ARGUMENT 

 The Lummi Nation (joined by the Suquamish Tribe) speculate that Judge Boldt 

in 1974 must have believed the Strait of Juan de Fuca ends abruptly over twenty 

miles west of Whidbey Island because that Strait was excluded from Lummi’s 

U&A. 7  Lummi Br. at 14; KSER197; Suquamish Br. at 9.  The Lummi never show 

any evidence to support this lofty assertion.  In response, the S’Klallam have 

examined the evidence and will show the opposite is true: (1) that the district court 

properly applied the legal standards of Muckleshoot and Upper Skagit when it 

found the Lummi had no actual evidence of historic fishing in the disputed areas; 

(2) that linguistics alone, vague statements, and general phrases are not evidence;8 

                                           
7 See KSER026.  Suquamish also argue that the vessel traffic system (“VTS”) 
operated by the Coast Guard is determinative of geography but provide no support 
for this assertion.  Suquamish Br. at 10.   
8 The Lummi seem to also imply that this Court’s ruling in Lummi I regarding 
Admiralty Inlet is “evidence” from the record.  A court ruling is not evidence.  Dr. 
Lane’s testimony or reports are examples of documents that are recognized as 
evidence in this case.   
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and (3) that a second remand is not appropriate when Lummi have had two 

adjudications of the same area (at the original trial and in Subproceeding 89-2). 9 

STANDARD OF REVIEW 
 

The Appellees concur that the standard of review for summary judgment 

decisions is generally de novo; however, case management decisions are reviewed 

for an abuse of discretion.  See Muckleshoot I, 141 F.3d 1355, 1358.  Any 

application of the law of the case is also reviewed for abuse of discretion and not 

de novo.  See Lummi I, 235 F. 3d 443, 452.  

ARGUMENT 

I. THE DISTRICT COURT PROPERLY APPLIED THE 
MUCKLESHOOT AND UPPER SKAGIT ANALYSIS. 

 
Once ambiguity is established in the U&A description, then the burden is on 

the moving party to set forth evidence that will enable a court to “interpret the 

decree in specific geographic terms.”  See ER015 citing Muckleshoot I at 1360.  

Here, there is no specific reference in the record to any of the disputed areas and no 

evidence to support Lummi’s argument for additional U&A.  It is undisputed that 

Lummi’s U&A description is ambiguous as to the western boundary, and that 

                                           
9 Lummi have attempted to present evidence of fishing in the Strait of Juan de Fuca 
and Whidbey Island twice already.  Lummi attempted to present such evidence in 
the original U&A trial.  See KSER064-065.  Lummi also filed a cross-request for 
determination in Subproceeding 89-2.  KSER071; KSER078, KSER183-185.  
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when dealing with an ambiguous decree, the court looks at the evidence in the 

record to resolve it.  Lummi I, 235 F.3d at 449; U.S. v. Washington, 18 F. Supp. 3d 

1123, 1157 (W.D. Wash. 1987) (“Coyle Decision”).   

In 2014, this Court found ambiguity remained with respect to waters 

“immediately” next to Whidbey Island.  Lummi II, 763 F.3d at 1188.  Because the 

decree is ambiguous as to the extent of the western boundary, Lummi cannot 

succeed in their argument that the plain textual meaning of “Strait” or “Northern 

Puget Sound” automatically includes the disputed waters.  See e.g., Muckleshoot 

III, 235 F.3d 429 (finding “Puget Sound” is linguistically ambiguous); Lummi I, 

235 F.3d at 452 (finding “Strait” is not part of “Northern Puget Sound”).10  

Additionally, there must be actual evidence to defend Lummi’s U&A 

interpretation—not merely adjacency or descriptions of transit.  See Upper Skagit, 

590 F.3d 1020 (a description “from” an area “to” and area does not automatically 

include all areas in between without evidence of intent).   

 There Is No Evidence Supporting Lummi  
 

The record lacks any evidence or reference to the disputed waters in a way 

that would lead to the conclusion Judge Bold intended to draw the western 

                                           
10 For instance, in Muckleshoot III, 235 F.3d 429, the Tribe made a linguistic 
argument requesting a broadly interpreted U&A based on Judge Boldt’s use of the 
term “Puget Sound,” and this Court, relying on the holding of Children's Hosp. & 
Health Ctr. v. Belshe, 188 F.3d 1090, 1096 (9th Cir. 1999), disagreed.   
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boundary as Lummi propose in the map at page 21 of their brief.  ER236; Lummi 

Br. at 21.  The Lummi, however, refer to a list of four items as “pieces of 

evidence” that they claim “resoundingly” defeat the S’Klallam’s challenge.  

Lummi Br. at 5, 31.  When examined, though, this “evidence” is speculative or 

ambiguous.   

These four pieces, as listed, illustrate why the district court ruled against the 

Lummi; because the four vague references in those “pieces” created no “genuine 

issue of material fact” under Fed. R. Civ. P. 56.  Three documents Lummi relies on 

are (i) portions of Dr. Lane’s report; (ii) one map from USA-62; and (iii) one of the 

19th century affidavits.  Lummi Br. at 31, 36, 38.  The last piece of claimed 

“evidence” is actually the Lummi I, holding as to Admiralty Inlet, which, standing 

alone (the ruling was based on linguistics) is not evidence that they fished in the 

disputed area.  All of these arguments will be examined below; however, the 

conclusion is the same: Lummi’s record has specific references to other Straits and 

other Islands that demonstrate Judge Boldt intended to grant them U&A in many 

other places - just not the disputed one.   

1. Specific References Indicate Lack of Generic Inclusion 

If one or more Tribes’ U&A has specific references to a geographic area, 

and another does not, that difference sheds light on Judge Boldt’s intent.  The 

district court and this Court agreed: 
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“If anything,” the Ninth Circuit concluded, Judge Boldt’s “inclusion of 
reference points in one U&A but not in another indicates a lack of intent to 
include them generically.” Id. 
 

ER016 (citing Upper Skagit, 590 F.3d at 1026).  This is why it is important to 

consider if other Tribes have references to Whidbey Island and the Strait of Juan 

de Fuca and compare those references to what Lummi presents as their evidence.  

For example, the S’Klallam’s U&A description specifically references the waters 

west of Whidbey Island as a geographic marker.  U.S. v. Washington, 626 F. Supp. 

at 1434, 1442, 1486.  Other Tribes also have specific references to “Whidbey 

Island” as a geographic marker when any of the water near the island was to be 

included in the U&A.  For instance, in the Klallam11, Tulalip,12 and Swinomish13 

U&A determinations the court specifically referred to or had underlying evidence 

supporting actual fishing at “Whidbey Island” when any of the water near the 

                                           
11 See supra Section I.(C); U.S. v. Washington, 626 F. Supp. at 1434, 1442, 1486 
(Port Gamble S’Klallam and Jamestown S’Klallam describing the Strait and waters 
off the west coast of Whidbey Island); Lower Elwha’s U&A determination 
included initially a description of the Strait of Juan de Fuca as extending from the 
Hoko River to “east” to the mouth of Hood Canal.  U.S. v. Washington, 459 F. 
Supp. 1020, 1049 (1978) (Boldt, J.); U.S. v. Washington, 626 F. Supp. at 1442 
(Craig, J). 
12 Tulalip’s U&A includes the “San Juan Islands including Rosario Strait . . . . 
eastern portion of the Strait of Juan de Fuca . . . the environs of Whidbey Island . . . 
.”  U.S. v. Washington, 626 F. Supp. at 1531 (Craig, J.).   
13 Swinomish’s U&A contains “the Fraser river south to and including Whidbey, 
Camano, Fidalgo, Guemes, Samish, Cypress and the San Juan Islands and 
including Bellingham Bay and Hale passage . . . .”  U.S. v. Washington, 459 F. 
Supp. at 1048-49 (Boldt, J.).  
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island was intended to be included in the U&A.  Suquamish’s U&A record and 

Swinomish U&A determinations are particularly instructive.  See Tulalip, 794 F.3d 

1355 (finding that Dr. Lane’s report stated “Suquamish travelled to Whidbey 

Island to fish,” as well as made other specific references to Whidbey); see also 

U.S. v. Washington, 459 F. Supp. at 1048 (Boldt, J.) (Swinomish’s U&A is 

described as the “Fraser river south to and including” Whidbey, Camano, Fidalgo, 

Guemes, Cypress and the San Juan Islands….) (emphasis added).  Swinomish’s 

U&A, in particular, specifically describes the area in between two endpoints which 

demonstrates the court intended to include this area with the phrase, “and including 

Whidbey” as well as other islands.  In this case, Lummi clearly lacks the critical 

phrase “and including.”  Therefore, Lummi’s argument that “[n]owhere in 

Decision I did Judge Boldt specifically single out the waters west of Whidbey 

Island as a distinct geographic area” is incorrect.  Lummi Br. at 49-50.   

 Further, in the Tulalip’s U&A, issued later, the court describes Tulalip fishing 

in the disputed area and specifically describes the area as the “Strait of Juan de 

Fuca.”  U.S. v. Washington, 626 F. Supp. at 1530 (describing the area Tulalip 

customarily fished as “the portion of the Strait of Juan de Fuca northeasterly of a 

line drawn from Trial Island (in Canada) to Protection Island.”); Lummi Br. at 21 

(Map of Lummi’s regulation area).   

  Case: 15-35661, 02/22/2016, ID: 9872299, DktEntry: 35, Page 34 of 63



28 
 

2. There is No Evidence in Dr. Lane’s or Dr. Riley’s Report of 
Lummi Fishing at Whidbey Island 

Lummi’s U&A and its record are full of other evidence, but lack any 

reference to Whidbey Island.  Notably in USA-20 and 30, Dr. Lane’s discussion of 

Lummi’s U&A, it specifically lists numerous other islands, other Straits, Haro and 

Rosario, and other bays on the mainland as specific geographic markers, but 

Whidbey Island is not listed.  ER127-128.  Lummi cites to Dr. Lane’s report as a 

piece of evidence that supports their claim.  Lummi Br. at 5.  The USA-30 report 

identifies several specific locations where Lummi regularly fished, including many 

islands but Whidbey Island is not on the list.  ER127-128.  The report also 

describes the Lummi fishing in two Straits (Haro and Rosario), but neither the 

Strait of Juan de Fuca nor Whidbey Island waters are mentioned: 

In addition to using the reefnetting [sic] grounds noted above, the ancestors 
of the present Lummi Tribe of Indians also trolled for salmon in the 
contiguous salt waters of Haro and Rosario Straits and in the islands, speared 
them in the bays and streams on the mainland, and took them by the means 
of weirs and traps in the rivers. 
 

ER128; ER 250 (district court discussing USA-30).  Dr. Lane’s map from USA-30 

depicts the reef net sites she mentions in her report and none are in the disputed 

area.  ER129.  Further, for FF 46, Judge Boldt also cited to report excerpts from 

Dr. Caroll Riley that detail the same fishing locations cited by Dr. Lane and 

similarly, several islands are listed, but Whidbey Island is not. See ER192-196.  

She never mentions Lummi traveled to areas beyond those listed.  See ER192. 
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In addition to the territories listed above, Dr. Lane stated that the Lummi 

“visit” distant fisheries such as Fraser River in the north and Puget Sound in the 

south.  ER130.  Dr. Lane never indicates the location of the Lummi’s travel route 

to “visit” distant fisheries (i.e. on east or west side of Whidbey Island) nor that they 

fished anywhere in between.  ER22.  Dr. Lane does describe “other fisheries in the 

Straits and bays south to the present environs of Seattle were also utilized.” ER131.  

However, the use of the word “Straits” in her report was already held to not 

include the Strait of Juan de Fuca; also, twenty miles off of Whidbey Island would 

not be a bay either.  See Lummi I, 235 F.3d at 451.   

3. 19th Century Affidavit “w” Makes No Reference to Whidbey 
Island 

Lummi relies heavily on one 19th-century affidavit as another piece of 

evidence that supports their claims to the waters on the west of Whidbey Island 

(a.k.a., “the Strait of Juan de Fuca”); however, their reliance is misplaced.  Lummi 

Br. at 5, 12, 24, 25, 36-37.  The fact is Judge Boldt cited to an entire series of 

historical 19th century affidavits in support of his findings at FF46.  See ER138-

189; Decision I, 384 F. Supp. at 360-363.  None of these affidavits refer to any 

portion of the disputed area.  See ER138-189.  The one 19th-century affidavit the 

Lummi rely on is not from a Lummi fisher, but from an Indian Trader who, even at 

the time, had no personal knowledge of the facts he was testifying about.  ER181.  

The affidavit stated the Lummi “fished in all points of the lower sound.”  ER182.  
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The affidavit concluded that the Lummi went to “usual places” within “many miles 

of their Reservation” and used Point Roberts and Village Point as the examples.  

ER183.  Village Point and Point Roberts are far north of the disputed areas.  

KSER044 (map of locations from USA-30).  The Lummi argue that “it is plain that 

the affiant described a continuous area.”  Lummi Br. at 36, fn. 2.  However, it is 

not plain.  The affiant refers to the “lower sound” and the disputed area is not even 

within the “lower sound.”  Therefore, these vague references in this one affidavit 

do not amount to evidence of Lummi fishing in the disputed waters.   

Metaphysical doubt cannot defeat summary judgment, and the weakness of 

these vague references in this one affidavit weigh against Lummi’s broad claims.  

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S. 

Ct. 1348, 89 L. Ed. 2d 538 (1986); Fed. R. Civ. P. 56(a).   

4. USA-62 Does Not Provide Evidence of Lummi Fishing at 
Whidbey Island or Judge Boldt’s Understanding 

The third piece of evidence relied on by the Lummi is a map titled, “USA-

62.”  Lummi Br. at 4.  Lummi reproduce USA-62, map of Haro and Rosario 

Straits, several times in their brief as a document they claim was undervalued by 

the court.  Lummi Br. at 4, 13, 16, 39, 43, 52; p. 38 (arguing USA-62 depicts 

“exactly” where Judge Boldt would have thought the Strait of Juan de Fuca ended).  

Lummi also argue it is evidence that depicts their U&A.  Lummi Br. at 20, 44. 
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Suquamish agrees.  Suquamish Br.at 9. 14  In interpreting USA-62’s meaning and 

significance, though, Lummi and Suquamish incorrectly insert their current views 

for those of Judge Boldt.  The fact is USA-62 is evidence of Lummi’s U&A at a 

reef net site on San Juan Island.  Dr. Lane indicted this in her testimony.  ER206-

211.  Dr. Lane also testified she did not find the maps until after she wrote her 

report; therefore, it formed no basis for her opinion.  ER206-211; ER208 

(testifying she had not yet examined the maps until a few weeks before trial).  In 

light of Dr. Lane’s testimony, it is pure theory to claim the map “illustrates” the 

boundary of “exactly where Judge Boldt would have thought the Strait of Juan de 

Fuca ended.”  Lummi Br. at 38; see Muckleshoot I, 141 F.3d at 1359-1360 

(declining to engage in pure speculation as to Judge Boldt’s intent).  Further, at 

trial, the maps themselves were all objected to as “random sketches.”  KSER119.  

In this context, the district court correctly ruled “[t]hus this map, while historically 

interesting, is of no import in the context of this subproceeding.”  ER023.   

It is mere speculation to conclude Judge Boldt understood the Strait of Juan 

de Fuca to connect to the sound over twenty miles to the west of Whidbey Island 

                                           
14 Suquamish’s geographical argument is contrary to their own Dr. Lane report 
describing their U&A, and a prior request for judicial notice in another case that 
Puget Sound’s northern boundary is “between Point Wilson on the Olympic 
Peninsula and Partridge on Whidbey Island.”  See U.S. v. Washington, 20 F. Supp. 
3d at 836, 839.  
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or that the cartographer’s placement of the name labeling on the map demonstrated 

the court’s understanding that the boundary of the Strait of Juan de Fuca lies under 

Angeles Point.  ER023.  The district court clearly disagreed with Lummi’s 

interpretation of the geography and held that the disputed waters “constitute the 

open water of the Strait of Juan de Fuca.” KSER139.  Judge Boldt would have also 

understood that the Strait of Juan de Fuca ended at Whidbey Island when he made 

his decision in 1974.  Any other result requires a finding that Judge Boldt held an 

uncommon understanding of the geography.  KSER007 (“It is my opinion that in 

2015 and in 1974 when the Boldt decision entered, the common understanding of 

the Strait of Juan de Fuca is that the eastern boundary ended at Whidbey Island.”).  

The district court independently came to the same conclusion.  KSER 143.  

Therefore, USA-62 as it was used by the Dr. Lane, does not provide evidence, as 

the Lummi claim, of Lummi fishing at or around Whidbey Island.  USA-62 only 

supports their U&A in the immediate San Juan Island shoreline, an area confirmed 

by the court here.  KSER 145. 

 The Transit Rule 
 
   The district court recognized early on the significance of the transit rule.  See 

KSER140; see also Decision I, 384 F. Supp. at 353.  Instead of pointing to 

evidence that would clarify Judge Boldt’s language in FF 46, the Lummi rely on 

the exact same general geographic description found in Judge Boldt’s decree and 
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Dr. Lane’s report: that their fishing grounds extended “from” the Canadian border 

south to Anacortes and to the “environs of Seattle.”  Lummi Br. at 26.  However, 

this phrase is ambiguous and restating it does not clarify it.  To insist an ambiguous 

phrase means Judge Boldt “must have” included all of the waters in dispute in this 

case is conjecture and not evidence.  Lummi Br. at 32.   

Examined in detail, Dr. Lane’s testimony actually contradicts Lummi’s 

claim: 

A. Apart from bays and estuaries of streams, no other specific 
locations within marine areas were so indicated in the report.   
 

KSER032.  Dr. Riley confirms that the area in between travel points of a visiting or 

transiting Tribe is not considered the Tribe’s U&A.  KSER036-039.  Both of these 

expert opinions were cited by Judge Boldt in support of FF14.  Given these expert 

opinions, it is clear that FF14 was intended to prohibit exactly the kind of 

expansive U&A claim made by the Lummi here: 

Marine waters were also used as thoroughfares for travel by Indians 
who trolled en route. [PL-75; Tr. 2847, l. 13 to 2850, l. 23.] Such 
occasional and incidental trolling was not considered to make the 
marine waters travelled thereon the usual and accustomed fishing 
grounds of the transiting Indians. [Tr. 2177, 1. 24 to 2180, l. 4] 
 

Decision I, 384 F. Supp. at 352 (brackets in original).  In this context, if “no other 

specific locations within marine areas were so indicated in the report,” Judge Boldt 

could not have intended to grant the Lummi the broad area they claim now.  

KSER032.  The district court was, therefore, correct in finding that Judge Boldt 
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would have come to the opposite conclusion.  See ER017-018 (stating that 

“[h]owever, when FF 13 is read in its entirety, and together with the following FF 

14, they lead to the opposite conclusion from what the Lummi argue.”). 

This is consistent with the court’s prior ruling that general travel is not 

evidence of a broad sweeping area: 

Thus such travel was not unique to the Suquamish, and no conclusion 
with respect to the subproceeding area can be drawn from the mere 
statement that they traveled widely. 

 
U.S. v. Washington, 20 F. Supp. 3d at 839 aff’d, Upper Skagit, 590 F.3d 1020.  

Correctly, and logically, the court held here that a ‘pathway claim’ by itself is 

insufficient: 

Thus, FF 13 fails to support the conclusion that Judge Boldt intended 
to include the case area in the Lummi U&A, and FF 14 leads to the 
conclusion that the Lummi “natural pathway” argument must be 
rejected. 
 

ER018.  In the end, Lummi is, in essence, attempting to convince the Court that the 

ambiguous language from Lummi I, describing a pathway, should be converted to 

U&A.  This is their fourth piece of “evidence.”  Lummi Br. at 5 (arguing they must 

have to get from their undisputed grounds in Admiralty to the San Juan Islands).  

However, this is not actual evidence; it is a quest for enlargement of the decree that 

is prohibited by Muckleshoot I:   

Subparagraph f does not authorize the court to clarify the meaning of 
terms used in the decree or to resolve an ambiguity with supplemental 
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findings which alter, amend or enlarge upon the description in the 
decree. 
 

Muckleshoot I, 141 F.3d at 1360.  The ruling on its face limits their U&A to the 

line where Admiralty Inlet ends so the pathway itself was not adopted by the Court 

that mentioned it.  Lummi I, 235 F.3d at 452 (“Admiralty Inlet consists of the 

waters to the west of Whidbey Island, separating that island from the Olympic 

Peninsula.”).  There is no principle of adjacency because adjacency is mere 

enlargement of the decree.  There is also no proof the Lummi traveled off the west 

side of Whidbey Island (as opposed to the east) to get from their U&A areas to 

“visit” the “environs of Seattle,” or that they fished in any particular place along 

the way.  Dr. Lane instead only mentions the Straits (Haro and Rosario) and bays: 

“other fisheries in the Straits and bays south to the present environs of Seattle were 

also utilized.”  ER131.  Therefore, the decision in Lummi I regarding Admiralty 

Inlet is based on mere linguistics, and its language regarding a possible transit 

route does not amount to evidence of Lummi fishing that route.  Even if the Court 

were persuaded it was evidence, Lummi’s U&A lacks specific references to 

Whidbey Island waters that they need to prevail here. 
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 The Tulalip Case Did Not Overrule The Transit Rule 
 
Lummi claim essentially that the recent Tulalip case overruled both FF14 

and the Upper Skagit case, and created a new rule--that they just need to have “any 

evidence” of travel through the contested waters which can be derived solely from 

the ambiguous phrase they ‘visited from the Fraser River to the environs of 

Seattle.’  Lummi Br. at 28, 30 (arguing that the Suquamish only needed two pieces 

of general evidence).  This lacks merit.  Tulalip does not stand for the proposition 

that a general and ambiguous phrase is now by itself sufficient evidence to show 

U&A was intended by Judge Boldt.15  794 F.3d 1129.  To read Tulalip in this 

manner would violate the transit rule (see supra Section I.(B)), and would amount 

to overruling Judge Boldt’s limitation on U&A in FF 14 as well as the decisions in 

Muckleshoot I, II, and III, and Upper Skagit, sub silentio.  See, e.g., KSER139-140 

(district court’s agreement that this argument defeats the transit rule); see also 

Decision I, 384 F. Supp. at 352.   

The fact is this Court agreed with the district court in Tulalip: that the 

Suquamish’s U&A existed in four bays west of Whidbey Island in Admiralty Inlet, 

and it cited to two specific pieces of evidence from the record when it affirmed, not 

the two general ones as the Lummi assert.  Tulalip Tribes, 794 F.3d at 1135, fn. 5 

                                           
15 The language relied on by Lummi from Tulalip is dicta.  The Court cited specific 
evidence to support the claimed area and did not rely solely on the general phrase.   
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(noting the evidence in the record that “Suquamish travelled [sic] to Whidbey 

Island to fish . . . .” and that “‘Suqomish’ occupied the west side of Whidbey 

Island.”)  This Court and the district court both relied on Dr. Lane’s opinion that 

Suquamish travelled to Whidbey Island to fish.  Tulalip Tribes, 794 F. 3d at 113; 

U.S. v. Washington, 20 F. Supp. 3d at 1052.  Dr. Lane did not hold the same 

opinion with respect to Lummi.  Dr. Lane never said that Lummi “travelled to 

Whidbey Island to fish.”  Therefore, the Tulalip case is not helpful for the Lummi 

because it shows the evidence Suquamish needed to prevail in that case and how 

lacking Lummi’s evidence is by comparison.   

 Lummi Expands Far Beyond The Immediate Whidbey Waters 
 

Lummi also attempt to fish beyond the mere bays of Whidbey Island.  

Specifically, Lummi issued regulations to fish in waters over twenty miles off 

Whidbey Island’s shore.  KSER193; Lummi Br. at 21.  This distance alone is 

contrary to the limited remand of this Court when it instructed the lower court to 

consider only the waters “immediately to the west of northern Whidbey Island” as 

well as waters “directly west.”  Lummi II, 763 F.3d 1180, 1187.  The following 

map from the record, KSER193, illustrates this point:  
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 Linguistics Do Not Support The Lummi 

Because the Lummi failed to supply actual evidence, they again make a 

linguistics argument.  Lummi Br. at 26 (“The text of Judge Boldt’s order further 

confirms what this evidence demonstrates”).  The Lummi claim boldly that “Judge 

Boldt would have understood ‘the marine areas of Northern Puget Sound’ to 

encompass the waters west of Whidbey Island.”  Lummi Br. at 38, 47 (emphasis 

added).  Just as boldly, Lummi argued to this Court in 2000 that the Strait of Juan 

de Fuca is located north of Admiralty Inlet: 
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Specifically, based on the record before him, did Judge Boldt intend 
to exclude from the broad language of his ruling the marine waters of 
Admiralty Inlet and the open marine waters in the Strati [sic] of 
Juan de Fuca between Admiralty Inlet and Haro Strait on the 
western edge of the San Juan Islands?    

ER241 (emphasis added).  In this context, Lummi’s arguments about Judge Boldt’s 

understanding of the boundary of “Northern Puget Sound” fail for several reasons: 

First, the Lummi I ruling held that Strait of Juan de Fuca is not considered 

geographically part of “Northern Puget Sound.”16  In that case, Lummi actually 

admitted the disputed area is the Strait of Juan de Fuca.  See ER241.  There is 

nothing in the record that supports including a portion of the Strait of Juan de Fuca 

into “Northern Puget Sound.”  ER 25 (finding neither logic nor linguistics supports 

Lummi’s arguments).  

Second, even if this Court entertains Lummi’s linguistics argument, it is not 

persuasive.  Lummi Br. at 47 (arguing for the second time that the text alone 

supports their claim).  The district court found the Lummi’s argument 

“geographically unsupportable,” and nothing in the record undermines this 

decision.  KSER139.  For instance, there is no evidence the disputed waters are 

part of “Northern Puget Sound,” but there is evidence the disputed waters are part 

                                           
16 See Lummi I, 235 F.3d at 451-452 (holding that Puget Sound and the Strait of 
Juan de Fuca are two distinct regions.) 
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of the Strait of Juan de Fuca.  The S’Klallam’s geographic expert17 provided 

several National Oceanic and Atmospheric Administration’s (NOAA) 

contemporaneous navigational maps18 to aid the court and stated her opinion that 

the disputed area has at all relevant times been located within the eastern Strait of 

Juan de Fuca, which ends at Whidbey Island.  KSER001-024.  Lummi moved to 

strike the S’Klallam use of the USGS definition of the Strait of Juan de Fuca 

(ER245), but not the NOAA maps.  NOAA maps have been used by both the 

Suquamish and Lummi in this case.19  KSER026; KSER147 (Lummi and 

Suquamish admitted these are “official” government publications.)   

No map supports the Lummi’s claim to the disputed waters–unless one takes 

a single map, and focuses solely on the map’s placement of the label “Juan de Fuca 

Strait,” while ignoring other evidence before Judge Boldt, such as Dr. Lane’s 

                                           
17 The Court in Muckleshoot II allowed this type of narrow geographic evidence 
for interpreting U&A.  Muckleshoot II, 234 F.3d 1099. 
18 Lummi’s own expert, Gerald Gabrish, used the NOAA maps when they felt the 
placement of the lettering on the map supported their argument about the 
geography.  KSER147 (stating that “NOAA Maps are official government 
publications.”) 
19 See KSER147; KSER026 (fn.11 - Suquamish arguing that NOAA map was self-
authenticating government publication and attaching a map to their brief as “and 
other contemporary evidence” indicative of Judge Boldt’s intent as a mariner); see 
also U.S. v. Washington, 19 F. Supp. 3d 1184, 1249 (W.D. Wash. 1995) (citing to 
“east of a line delineating the Washington State territorial sea as depicted on 
NOAA Chart 18480 (Approaches the Strait of Juan de Fuca)”); U.S. v. 
Washington, 20 F. Supp. 3d at 834 (referring to the parties’ use of NOAA charts). 
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testimony about the map itself.  ER211 (testimony at trial regarding USA-62); 

Lummi Br. at 13-14; Suquamish Br. at 9-10; see ER197-202 (Maps nos. USA-60, 

61, 63 and 64 also cited for FF 46).  One of the most obvious contrary common 

examples of the boundary line for the Strait of Juan de Fuca is from a NOAA map 

from 1969. 20  KSER020.  This 1969 map places both the boundary line, separating 

the land from the body of water, as well as the name label “Strait of Juan de Fuca” 

directly off the shore of Whidbey Island where in 1969, it would have been, and 

still is, generally understood to be located: 

 

 

 

                   
 

 

                  

 

                                           
20 In Suquamish’s briefing to the district court, Suquamish used one NOAA map 
arguing that it supported its argument about the location of the Strait of Juan de 
Fuca based on the lettering on the map.  KSER026.  The S’Klallam responded with 
numerous additional NOAA maps that directly contradicted the Suquamish’s 
argument.  KSER 004, 011; See KSER010 (map of different label locations for the 
Strait of Juan de Fuca). 
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KSER020 (NOAA, 1969 Chart No. 6376 - earlier version published in 1947) 

(KSER005).  That map is in its 24th edition, which means it was in circulation for 

quite some time.  KSER005.  Another example is an 1841 map of the Strait of Juan 

de Fuca used by the court in another U.S. v. Washington adjudication, where the 

name label “Strait of Fuca” is situated directly off the coast of Whidbey Island.  

See KSER024.  This geographic evidence coupled with Judge Boldt’s and other 

court’s specific references to the geography in other U&A’s, (see discussion supra 

Section I.A(1)) as well as Dr. Lane’s testimony that the map was presented at trial 
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for the sole purpose of showing the San Juan Island reef net site, resoundingly 

defeat Lummi’s linguistic claim.  Here, however, it will not matter at the end of the 

day what actual geographic area the waters are a part of, because the record lacks 

reference to any portion of those disputed waters as part of Lummi’s U&A--

regardless of how the area is named. 

 Testimony Not Cited by Judge Boldt Is Evidence of Intent 

Some Lummi fishers testified at trial forty years ago in Subproceeding 89-2, 

and the district court found this testimony to be compelling proof that the Lummi’s 

claim to the disputed waters was intended to be excluded.  See Coyle Decision, 18 

F. Supp. 3d, at 1162.  The statements not cited by Judge Boldt were specific claims 

by Lummi fishers to the Strait of Juan de Fuca and Whidbey Island.  Coyle 

Decision, 18 F. Supp. 3d at 1161; KSER064-065.  The Ninth Circuit agreed with 

the district court’s decision about these statements, noting that although Judge 

Boldt heard testimony from Lummi elders who claimed they fished as “far west” 

as the Strait of Juan de Fuca, he did not rely on it: 

[I]t is clear that he did not rely on this testimony in determining the 
location of the Lummi's usual and accustomed grounds and stations. 

 
Lummi I, 235 F.3d 443, 451.  Now that the Lummi are again making a claim to 

both Whidbey Island and the Strait, though, the same interpretation and principle 

applies that it is “clear they he [Judge Boldt] did not rely on this testimony.”  This 
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also proves they presented a claim on the same issue and lost it.  See discussion 

infra Section II. 

II. THE REQUEST FOR REMAND SHOULD BE DENIED 
 

Lummi argue that if they do not prevail, they should get yet another remand 

because their U&A was never decided.  Lummi Br. at 54.  However, Lummi had 

the 1974 trial (see supra Section I.(E)) as well as a Subproceeding 89-2 (see 

KSER183) (Cross-Request for Determination)), both of which were fair 

opportunities to present evidence and be heard.  Further, there are other problems 

with a remand so that Lummi can present new evidence, namely that Lummi’s 

U&A agreed this case was to be decided on the record, and that finality in this 

matter is consistent with public policy. 

 Paragraph 25(a) Claims Limited Mainly To The Record  

The Lummi claim that the district court erred when it denied their motion for 

waiver of pre-filing requirements even though the motion was untimely given the 

agreed schedule on motions for summary judgment.  ER039; Lummi Br. at 59 

(“Despite the plain import of Paragraph 25(a)(6) and the precedent for invoking it, 

the district court refused to allow the Lummi to do so.”).  Case management 

decisions are reviewed for an abuse of discretion.  See Muckleshoot I, 141 F.3d 

1355, 1358. 
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The court did not abuse its discretion here in denying Lummi’s motion.  The 

current proceeding was filed under Paragraph 25(a)(1) as well as subsections (a)(4) 

and (a)(7).  U.S. v. Washington, 18 F. Supp. 3d 1172, 1213 (W.D. Wash. 1991); 

ER289.  This case was not filed pursuant Paragraph 25(a)(6).  Paragraph 25(a)(6) 

is for areas that have never been adjudicated.21  The issue for Lummi here is this 

Court has already found that their U&A is specifically determined, but merely 

ambiguous in-part “because it does not delineate the western boundary of the 

Lummi’s usual and accustomed fishing grounds and stations.”  Lummi I, 235 F.3d 

at 449.   It was also held Muckleshoot I that new evidence simply cannot be 

allowed when examining ambiguity because it would be encourage a prohibited 

expansion of the specifically determined decree: 

Judge Boldt, however, did "specifically determine[]" the location 
of Lummi's usual and accustomed fishing grounds, albeit using a 
description that has turned out to be ambiguous. Subparagraph f does 
not authorize the court to clarify the meaning of terms used in the 
decree or to resolve an ambiguity with supplemental findings which 
alter, amend or enlarge upon the description in the decree. 

 
Muckleshoot I, 141 F.3d at 1360.  In addition, at the outset of this case, Lummi 

agreed in the Joint Statement that this case was limited to the record. KSER200.  

Lummi specifically stated the case “should be decided based on the record in U.S. 

                                           
21 In one example, Subproceeding 09-1 (on appeal before this Court as Makah 
Indian Tribe v. Washington, Nos. 15-35824, 15-35827) the parties stipulated that 
the area had never been adjudicated.  This is not the case here. 
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v. Washington . . . .”  KSER201.  In short, Lummi agreed with this approach and 

now seek to claim it is a reversible error.   

 Public Policy Demands Finality 

Lummi also argue they should not be limited to a “mere subset” of evidence, 

and therefore they should get a new trial allowing additional evidence about 

fishing for other species of fish, namely halibut.  Lummi Br. at 58.  However, what 

they suggest could allow all Tribes to reopen decisions about their U&A’s based 

merely on the argument that a particular fish was not included or previously 

considered.  There is no evidence that was done here.  For instance, Makah’s 

halibut banks were obviously considered by Judge Boldt in FF14, making any 

omission by Judge Boldt of Lummi’s halibut banks meaningful.  See Decision I, 

384 F. Supp. at 352.  Otherwise, what the Lummi are suggesting is that Dr. Lane 

purposely ignored evidence of their halibut fishing.  This contention is not 

supported by the record.  

Further, public policy also does not support re-adjudication of every Tribe’s 

U&A.  This Court recognized this fact when it clarified that shellfish were “fish,” 

and therefore included in the treaty right, but that new U&A’s would not be 
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adjudicated. 22As the Supreme Court wisely said, we “fear that the urge to 

relitigate, once loosed, will not be easily cabined.”  Arizona v. California, 460 U.S. 

605, 625 (1983).  Lummi’s arguments propose a dangerous precedent.  No 

adjudication would ever be “definitively outside” a Tribe’s U&A because a Tribe 

could always come back with additional evidence about a new species of fish.  

Lummi Br. at 55.  Finally, a remand would be extremely unjust to the S’Klallam 

who have had to spend critical resources to defend their U&A from encroachment 

for the past twenty-five years; to be required to defend their U&A fish by fish 

would only compound their burden. 

CONCLUSION 
 

 The Lummi make many claims, but none withstand further inquiry.  This Court 

should require actual evidence.  The ambiguity created by Lummi I was just that, 

an ambiguity created by language that might have been more precisely worded.  

However, a Tribe should not be able to use ambiguity alone to enlarge either the 

                                           
22 This is, in part, why this Court agreed that shellfish U&A should be the same as 
the previously determined U&A for fish.  See U.S. v. Washington, 157 F.3d 630 
(9th Cir. 1998) (“In light of the above, the district court was correct in concluding 
that the Tribes’ usual and accustomed grounds for shellfish are co-extensive with 
the Tribes’ usual and accustomed fishing grounds, which have been previously 
decided by the courts.”) 
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Boldt decision regarding their U&A, or this Court’s decision in Lummi I.  The 

S’Klallam respectfully request this Court affirm the decision of the district court.   

Respectfully submitted this 22nd Day of February, 2016.   

 

     /s/ Lauren P. Rasmussen  

Lauren P. Rasmussen, WSBA No. 33256 
Law Offices of Lauren P. Rasmussen 
1904 Third Avenue, Suite 1030 
Seattle, WA 98101 
206-623-0900 
lauren@rasmussen-law.com 
Attorney for Appellees Port Gamble S’Klallam 
and Jamestown S’Klallam Tribes 
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STATEMENT OF RELATED CASES PURSUANT TO 

CIRCUIT RULE 28-2.6 

 

Appellees Port Gamble S’Klallam and Jamestown S’Klallam Tribes are 
aware of the following related cases pending in this Court within the meaning of 
Circuit Rule 28-2.6: 

 

Upper Skagit Indian Tribe v. Suquamish Indian Tribe, No. 15-35540.  This 

appeal arises out of the same underlying district court proceeding, and involves the 

same rules of law at issue in the present case. 

 

Makah Indian Tribe v. Washington, Nos. 15-35824, 15-35827. This appeal 

arises out of the same underlying district court proceeding, and does not involve 

the same issues as in the present case. 
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PERTINENT RULE 
 

This brief cites to the Federal Rule of Civil Procedure Rule 56.  In 

accordance with Circuit Rule 28-2.7, the rule is set forth on the following pages. 
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THIS IS PART 1.
USE THE BROWSE FEATURE TO REVIEW THE OTHER PART(S).

Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment,
identifying each claim or defense - or the part of each claim or defense--on which summary judgment is sought. The
court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or
denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a
motion for summary judgment at any time until 30 days after the close of all discovery.

(c) Procedures.
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the

assertion by:
(A) citing to particular parts of materials in the record, including depositions, documents, electronically stored

information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions,
interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse
party cannot produce admissible evidence to support the fact.
(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to

support or dispute a fact cannot be presented in a form that would be admissible in evidence.
(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the

record.
(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on

personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is
competent to testify on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified
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reasons, it cannot present facts essential to justify its opposition, the court may:
(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to
properly address another party's assertion of fact as required by Rule 56(c), the court may:
(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materials--including the facts considered undisputed--show

that the movant is entitled to it; or
(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may:
(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party; or
(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in

dispute.

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may
enter an order stating any material fact--including an item of damages or other relief--that is not genuinely in dispute
and treating the fact as established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is
submitted in bad faith or solely for delay, the court--after notice and a reasonable time to respond--may order the
submitting party to pay the other party the reasonable expenses, including attorney's fees, it incurred as a result. An
offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.

USCS Fed Rules Civ Proc R 56  Case: 15-35661, 02/22/2016, ID: 9872299, DktEntry: 35, Page 62 of 63



CERTIFICATE OF SERVICE 

I hereby certify that, on February 22, 2016, I electronically filed the 

foregoing Answering Brief of Appellees S’Klallam Tribes with the Clerk of the 

Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system.  All participants are registered CM/ECF users and will 

be served copies of the foregoing Answering Brief via the CM/ECF system.   

 

 

     /s/ Lauren P. Rasmussen  

 

  Case: 15-35661, 02/22/2016, ID: 9872299, DktEntry: 35, Page 63 of 63


	TABLE OF AUTHORITIES
	INTRODUCTION
	STATEMENT OF JURISDICTION
	RESTATEMENT OF THE ISSUES
	ADDENDUM OF PERTINENT RULES
	STATEMENT OF THE CASE
	I. FACTUAL BACKGROUND
	A. The Boldt Decision And The U & A Determinations
	B.  Lummi’s U&A Determination
	1. USA 20: Dr. Lane’s Report
	2. USA-30: Dr. Lane’s Lummi Report
	3. Dr. Riley’s Report
	4. Maps
	5. Testimony at Trial Regarding the Map Exhibits
	6. Exhibits PL-94a, b, c, d, e, t, u, v, w, x

	C. S’Klallam U&A In The Disputed Waters

	II. THE LAW OF U.S. V. WASHINGTON U&A DETERMINATIONS
	A. The Muckleshoot And Upper Skagit Case Law
	B. Procedural Posture: Lummi U&A Decisions Regarding FF 46
	1. Subproceeding 89-2: First Ninth Circuit Decision in the Lummi Case
	2. Subproceeding 11-2: Second Ninth Circuit Decision
	3. Proceedings on Remand: Subproceeding 11-2


	SUMMARY OF THE ARGUMENT
	STANDARD OF REVIEW
	ARGUMENT
	I. The district court properly applied the Muckleshoot and Upper Skagit Analysis.
	A. There Is No Evidence Supporting Lummi
	1. Specific References Indicate Lack of Generic Inclusion
	2. There is No Evidence in Dr. Lane’s or Dr. Riley’s Report of Lummi Fishing at Whidbey Island
	3. 19th Century Affidavit “w” Makes No Reference to Whidbey Island
	4. USA-62 Does Not Provide Evidence of Lummi Fishing at Whidbey Island or Judge Boldt’s Understanding

	B. The Transit Rule
	C. The Tulalip Case Did Not Overrule The Transit Rule
	D. Lummi Expands Far Beyond The Immediate Whidbey Waters
	E. Linguistics Do Not Support The Lummi
	F. Testimony Not Cited by Judge Boldt Is Evidence of Intent

	II. THE REQUEST FOR REMAND SHOULD BE DENIED
	A. Paragraph 25(a) Claims Limited Mainly To The Record
	B. Public Policy Demands Finality

	CONCLUSION
	ADDENDUM OF PERTINENT RULES.pdf
	FRCP 56 text
	ADDENDUM OF PERTINENT RULES Cover Pg.pdf
	PERTINENT RULE





