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JURISDICTIONAL STATEMENT 

The district court exercised its continuing jurisdiction, pursuant to 28 U.S.C. 

§ 1331, to implement the decree in United States v. Washington, 384 F. Supp. 312 

(W.D. Wash. 1974) (“Decision I”).  The district court entered judgment for 

petitioners-appellees the Lower Elwha Klallam Indian Tribe, the Jamestown 

S’Klallam Tribe, and the Port Gamble S’Klallam Tribe (collectively, the 

“Requesting Parties”) on July 17, 2015.  ER1.  Respondent-appellant the Lummi 

Nation (“Lummi”) filed a timely notice of appeal on August 14, 2015.  ER27-28; 

Fed. R. App. P. 4(a)(1)(A).  This Court has jurisdiction under 28 U.S.C. § 1291 

because the district court’s order was final as to all disputed issues in this 

subproceeding.  United States v. Muckleshoot Indian Tribe, 235 F.3d 429, 432 n.1 

(9th Cir. 2000) (“Muckleshoot III”). 
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STATEMENT OF THE ISSUES 

1. Whether the Requesting Parties failed to establish that there was no 

evidence in the record to support the conclusion that Judge Boldt’s 1974 order 

delineating tribal fishing rights intended to include the waters west of Whidbey 

Island in the Lummi’s usual and accustomed fishing grounds. 

2. Whether, even if this Court were to conclude that the 1974 order did 

not include the waters west of Whidbey Island within the Lummi’s usual and 

accustomed fishing grounds, the case must be remanded for the district court to 

provide the Lummi an opportunity to present evidence demonstrating the Lummi’s 

historic practice of fishing in those waters. 
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INTRODUCTION 

The Lummi have fished for hundreds of years in the waters off the coast of 

what is now the State of Washington.  Their rights to fish in their usual and 

accustomed grounds were established in a treaty signed more than 160 years ago, 

and their rights were recognized in an order issued by Judge Boldt more than 40 

years ago.  Judge Boldt found as fact that the Lummi have treaty fishing rights in a 

broad expanse of water that “included the marine areas of Northern Puget Sound 

from the Fraser River south to the present environs of Seattle.”  Decision I, 384 

F. Supp. at 360.   

Since that 1974 decree, the Requesting Parties—certain other tribes whose 

fishing rights were later determined by the district court—have brought a 

succession of suits to try to chip away at the Lummi’s already adjudicated fishing 

grounds.  This proceeding represents yet another such attempt. 

But to succeed in undermining Judge Boldt’s 40-year-old decree, the 

Requesting Parties face a high hurdle.  They must establish that there was no 

evidence before Judge Boldt supporting inclusion of the disputed waters within the 

Lummi’s usual and accustomed fishing grounds.  Under this Court’s precedent, 

even very limited, fragmentary evidence of tribal fishing in the disputed area 

defeats such a challenge.  There is much more evidence than that here. 
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The disputed waters are to the west of Whidbey Island.  As the map excerpt 

below illustrates, those waters are directly surrounded by, and are the sole direct 

connection between, Admiralty Inlet and the waters of the San Juan Islands 

(including Haro Strait, far to the west of Whidbey Island): 

 

ER260 (excerpt of Exhibit USA-62 before Judge Boldt; red arrows added to 

indicate the map’s text identifying San Juan Island, Haro Strait, Whidbey Island, 

and Admiralty Inlet); see infra p. 13 (Exhibit USA-62 reproduced in its entirety).  

Admiralty Inlet and the waters of the San Juan Islands are both areas indisputably 
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within the Lummi’s fishing territory.  See Decision I, 384 F. Supp. at 360; United 

States v. Lummi Indian Tribe, 235 F.3d 443, 453 (9th Cir. 2000) (“Lummi I”). 

The record before Judge Boldt contained ample evidence of Lummi fishing 

in the waters west of Whidbey Island.  Indeed, far from containing no such 

evidence, the record contained at least four separate pieces of such evidence:  (1) a 

report from an anthropologist recounting Lummi fishing in the Puget Sound waters 

south of their territory in the waters of the San Juans, (2) a 19th-century affidavit 

offering a similar description of the Lummi’s traditional fishing grounds, (3) a map 

demonstrating Judge Boldt’s understanding that the disputed area is part of the 

“Northern Puget Sound” that he described as Lummi territory, as well as 

(4) significant evidence that the Lummi travelled frequently through these 

waters—as indeed they must have to get from their undisputed fishing grounds in 

the waters of the San Juans to their undisputed grounds in Admiralty Inlet and 

beyond. 

Under this Court’s precedent, each of these pieces of evidence is alone 

sufficient to preclude the Requesting Parties from meeting their heavy burden.  

Taken together, the evidence resoundingly defeats their challenge.  What is more, 

the text of Judge Boldt’s order confirms that he intended to include the waters west 

of Whidbey Island in the Lummi’s usual and accustomed fishing grounds.  Those 

waters are in the very center of the area he described:  “the marine areas of 
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Northern Puget Sound from the Fraser River south to the present environs of 

Seattle.”   Decision I, 384 F. Supp. at 360 (emphases added).  Yet here, the district 

court carved those waters out, leaving a gaping hole in the middle of the Lummi 

territory.  But this Court has never concluded that Judge Boldt intended to describe 

fishing grounds that were not continuous.  The district court’s anomalous ruling, 

which this Court reviews de novo, should be reversed. 

At the very least, even were this Court to conclude (and it should not) that 

there is no evidence that Judge Boldt intended to include the disputed waters in his 

description of the Lummi’s fishing grounds, it does not follow that he definitively 

determined that they were outside the Lummi’s fishing grounds.  Because Judge 

Boldt recognized that only a subset of the potentially relevant evidence was before 

him, he established a procedure for tribes to prove their entitlement to fish in 

waters not named.  Thus, at a minimum, a remand is required to allow the Lummi 

to invoke this procedure to vindicate their historic fishing rights. 

STATEMENT OF THE CASE 

A. Factual Background 

1. In the Treaty of Point Elliot, the Lummi retained their historic 
fishing rights 

In 1854 and 1855, Washington Territorial Governor Isaac Stevens, acting on 

behalf of the United States, negotiated a series of treaties with the Indian tribes of 

western Washington in order to “extinguish the last group of conflicting claims to 
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lands lying west of the Cascade Mountains and north of the Columbia River.”  

Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 

658, 661-62 (1979) (“Fishing Vessel Ass’n”).  In the Treaty of Point Elliot, Act of 

Jan. 22, 1855, 12 Stat. 927, the Lummi relinquished most of their land rights, save 

for a few small parcels.  Id. at 927-28. 

But the Lummi retained their rights to fish.  The Treaty guaranteed the 

Lummi the “right of taking fish at all usual and accustomed grounds and stations 

. . . in common with all citizens of the Territory.”  Id. at 928.  This clause mirrored 

the language in the treaties signed by other tribes in this era, and illustrated the 

“vital importance of the fisheries to the Indians” in the region.  Fishing Vessel 

Ass’n, 443 U.S. at 662, 666. 

The Lummi, in particular, were heavily dependent on fishing.  ER112.  

Unlike many other tribes, they used an “ingenious and unique” technique, known 

as “reefnetting,” which enabled them to trap large quantities of salmon migrating 

from the Pacific Ocean to the mainland rivers.  ER104, 110.  They established 

reefnet sites in the marine waters off the mainland near Point Roberts, off the 

shores of Lummi and Fidalgo Islands, and throughout the waters of the San Juan 

Islands.  ER128-29.  They “also trolled for salmon in the contiguous salt waters of 

Haro and Rosario Straits.”  ER128.  And the Lummi visited fisheries far from their 

home territory, going throughout the waters of Puget Sound.  ER130.  The Lummi 
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also employed a number of techniques other than reefnetting and trolling, 

including using spears, weirs, and traps.  ER128.  In addition to salmon, they 

caught a variety of other fish, including halibut, flounder, smelt, perch, and 

sculpin.  ER127-28.  As an anthropologist credited by Judge Boldt explained, 

given the scope and importance of these fishing activities, the Lummi signed the 

Treaty of Point Elliot only after they “received assurances that they would continue 

to hold the rights to their fishing grounds and stations.”  ER108. 

2. The Boldt decree determined that the Lummi’s usual and 
accustomed fishing grounds included a broad area 

The underlying district court proceedings commenced in 1970 when the 

United States, acting on its own behalf and as trustee for several tribes, filed suit 

against the State of Washington, seeking clarification and enforcement of tribal 

treaty fishing rights.  Decision I, 384 F. Supp. at 327.  Various tribes, state 

agencies, and a commercial fishing group intervened.  Id.  The Lummi were one of 

these original intervenors.  Id. at 325. 

In 1974, following a lengthy trial, Judge Boldt issued a wide-ranging order 

clarifying the nature and extent of the tribes’ treaty rights with respect to 

anadromous fish—that is, fish (salmon and steelhead) that migrate from the ocean 

and spawn in fresh-water rivers.  Decision I, 384 F. Supp. at 400, 405.  As relevant 

here, Judge Boldt concluded that the tribes that were parties to these treaties 

retained “exclusive” rights to take fish within their reservation boundaries.  Id. at 
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332.  Outside of reservation boundaries, tribes also retained rights to fish in their 

“usual and accustomed grounds and stations” (sometimes abbreviated “U&A”), 

which might overlap with the grounds of other tribes.  Id. at 332, 407.  Judge Boldt 

defined “usual and accustomed grounds and stations,” in turn, as “every fishing 

location where members of a tribe customarily fished from time to time at and 

before treaty times, however distant from the then usual habitat of the tribe, and 

whether or not other tribes then also fished in the same waters.”  Id. at 332.   

Judge Boldt made a series of factual findings with respect to the “usual and 

accustomed” fishing grounds of a number of treaty tribes.  In so doing, he 

acknowledged that while there was evidence from which “many specific fishing 

locations [could] be pinpointed, it would be impossible to compile a complete 

inventory of any tribe’s usual and accustomed grounds and stations.”  Id. at 353.  

Therefore, for “each of the plaintiff tribes,” Judge Boldt set forth “some, but by no 

means all, of their principal usual and accustomed fishing places.”  Id. at 333. 

Judge Boldt described the usual and accustomed grounds of the Lummi in 

two separate findings of fact.  In Finding of Fact 45, he determined that the Lummi 

had reefnetting sites in the waters near the Orcas and San Juan Islands, among 

other locations, and had “trolled the waters of the San Juan Islands for various 

species of salmon.”  Id. at 360.  In Finding of Fact 46, Judge Boldt found that the 

Lummi had marine fishing grounds “[i]n addition to the reef net locations” listed 
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previously.  Id. (emphasis added).  Specifically, Judge Boldt determined that “the 

usual and accustomed fishing places of the Lummi Indians at treaty times included 

the marine areas of Northern Puget Sound from the Fraser River south to the 

present environs of Seattle.”  Id.  In full, Judge Boldt found the following in 

Findings of Fact 45 and 46: 

45.  Prior to the Treaty of Point Elliott, the Lummi, 
Semiahmoo and Samish Indians had been engaged in 
trade in salmon, halibut and shellfish both with other 
Indians and with non-Indians.  [FPTO § 3-42]  This trade 
continued after the treaty.  [Ex. USA-30, p. 6]  At the 
time of the treaty they maintained prosperous 
communities by virtue of their ownership of lucrative 
saltwater fisheries.  The single most valuable fish 
resource was undoubtedly the sockeye, which the 
Lummis were able to intercept in the Straits on the 
annual migration of the sockeye from the ocean to the 
Fraser River.  [Ex. USA-30, p. 11]  Lummi Indians 
developed a highly efficient technique, known as reef 
netting, for taking large quantities of salmon in salt 
water.  [Ex. USA-30, p. 11]  Aboriginal Indian “reef 
netting” differs from present methods and techniques 
described by the same term.  [FPTO § 3-40]  The 
Lummis had reef net sites on Orcas Island, San Juan 
Island, Lummi Island and Fidalgo Island, and near Point 
Roberts and Sandy Point.  [Ex. USA-30, p. 23; 
Exs. USA-62, USA-63; Tr. 1699, l. 2 to 1701, l. 21]  
When nature did not provide optimum reef conditions the 
Indians artificially created them.  [Ex. USA-30, p. 17]  
Reef netting was one of the two most important 
economic activities engaged in by these Indians, the other 
being the sale of dog fish oil.  These Indians also took 
spring, silver and humpback salmon and steelhead by gill 
nets and harpoons near the mouth of the Nooksack River, 
and steelhead by harpoons and basketry traps on 
Whatcom Creek.  They trolled the waters of the San Juan 
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Islands for various species of salmon.  [FPTO § 3-42; 
Ex. USA-30, pp. 6-25; Ex. G-21, pp. I-19-I-21] 

46.  In addition to the reef net locations listed above, the 
usual and accustomed fishing places of the Lummi 
Indians at treaty times included the marine areas of 
Northern Puget Sound from the Fraser River south to the 
present environs of Seattle, and particularly Bellingham 
Bay.  Freshwater fisheries included the river drainage 
systems, especially the Nooksack, emptying into the bays 
from Boundary Bay south to Fidalgo Bay.  [Exs. USA-
20, p. 39; USA-30, pp. 23-26; Exs. PL-94a, b, c, d, e, t, u, 
v, w, x; Ex. G-26, pp. II-9 to II-13; Exs. USA-60, USA-
61, USA-62, USA-63, USA-64; Tr. 1665, l. 4-11, l. 23-
24] 

Id. (square brackets in original). 

3. The evidence before Judge Boldt showed Lummi fishing in 
the waters disputed here 

In support of these findings, Judge Boldt expressly relied on several exhibits 

that demonstrated Lummi fishing in the waters west of Whidbey Island.  In 

particular, Judge Boldt cited two submissions from anthropologist Dr. Barbara 

Lane.  Dr. Lane had testified extensively at trial, and Judge Boldt described her 

work as “exceptionally well researched and reported” and as “established by a 

preponderance of the evidence.”  Id. at 350; see id. at 360.  As most relevant here, 

Dr. Lane observed that the “Lummi fishermen were accustomed, at least in historic 

times, and probably earlier, to visit fisheries as distant as the Fraser River in the 

north and Puget Sound in the south.”  ER130.  She further noted that the Lummi 

“travelled widely and frequently throughout the waters of the Sound and Straits,” 
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and they used “fisheries in the Straits and bays from the Fraser River south to the 

present environs of Seattle.”  ER130-31. 

Other evidence further demonstrated the breadth of the Lummi’s fishing 

grounds.  Judge Boldt relied on a series of affidavits from a 19th-century case 

involving the Lummi.  See Decision I, 384 F. Supp. at 360-61.  As relevant to the 

waters at issue here, one such affidavit declared that the Lummi “fished at all 

points in the lower Sound and wherever the run of fish was greatest and salmon 

were most easily taken” and that they had “been accustomed to take long journeys 

to the various fishing grounds.”  ER182. 

In addition, Judge Boldt cited several maps, which provide useful context in 

understanding the geographic regions he discussed.  Exhibit USA-62, an oversized 

exhibit introduced before Judge Boldt by the United States, displayed the entirety 

of the area disputed here as well as much of the surrounding lands and waters: 
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ER260 (markings in the lower left corner of the map were produced when Exhibit 

USA-62 was reintroduced in the district court in this subproceeding).  Judge Boldt 

cited this map in multiple findings, including both Findings of Fact 45 and 46.  

Decision I, 384 F. Supp. at 360-61.  Given the labeling of “ Juan de Fuca Strait” on 

this map, Judge Boldt would have thought that the waters disputed here are outside 

the Strait and instead within Puget Sound. 

4. Judge Boldt did not purport to determine the outer bounds of 
the Lummi’s fishing grounds 

Judge Boldt did not purport to resolve all future controversies regarding 

tribal fishing rights.  Instead, Decision I provided that the district court would 

retain continuing jurisdiction over the case.  384 F. Supp. at 419.  The parties could 

invoke this jurisdiction, among other reasons, to clarify “whether or not the 

actions, intended or effected by any party (including the party seeking a 

determination) are in conformity with Final Decision #I” or to determine “the 

location of any of a tribe’s usual and accustomed fishing grounds not specifically 

determined by Final Decision #I.”  Id.  These two grounds for invoking the court’s 

jurisdiction are referred to as Paragraph 25(a)(1) and Paragraph 25(a)(6), 

respectively.  See United States v. Washington, 18 F. Supp. 3d 1172, 1213 (W.D. 

Wash. 1993). 
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5. In Lummi I, this Court held that Judge Boldt included 
Admiralty Inlet in the Lummi’s usual and accustomed fishing 
grounds 

Although the Lummi have exercised regulatory jurisdiction over fishing in 

the waters west of Whidbey Island since Judge Boldt’s 1974 order, the Requesting 

Parties—who intervened in this proceeding in the years after Decision I—did not 

challenge the extent of the Lummi’s fishing territory until 1989.  In that year, the 

Requesting Parties, together with the Skokomish Indian Tribe, invoked the district 

court’s continuing jurisdiction by filing a “Request for Determination.”  In what 

was labeled Subproceeding 89-2, these tribes sought a ruling that the Lummi’s 

usual and accustomed fishing grounds do not include “the Strait of Juan de Fuca, 

Admiralty Inlet, which is the body of water west of Whidbey Island, and the mouth 

of Hood Canal.”  ER259.  An excerpt of Exhibit USA-62 shows some of the areas 

disputed in that subproceeding, as well as additional waters.  The red arrows have 

been added to indicate the map’s text identifying the Strait of Juan de Fuca (which 

runs west to the Pacific Ocean) and Admiralty Inlet: 
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ER260 (excerpt; red arrows added).  Hood Canal is not shown on this map; it is 

located south and to the west of Admiralty Inlet.  The district court ruled in favor 

of the requesters, holding that Judge Boldt had not intended to include any of those 

waters in his description of the Lummi’s grounds.  ER268-69, 273-74. 

This Court affirmed in part and reversed in part.  Lummi I, 235 F.3d at 453.  

It held that Admiralty Inlet was included within Judge Boldt’s description of the 

Lummi’s usual and accustomed fishing grounds.  See id. at 451-52.  First looking 

to the language Judge Boldt used, this Court noted that Decision I contained no 

references to this area.  See id. at 452.  This Court therefore rejected the requesters’ 

argument that Judge Boldt’s failure to expressly list Admiralty Inlet in the 

Lummi’s usual and accustomed grounds was dispositive, as there was “no 

indication that Judge Boldt recognized Admiralty Inlet as a region separate from 

‘Northern Puget Sound.’”  Id. 
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Geography was dispositive.  Because Admiralty Inlet “would likely be a 

passage through which the Lummi would have traveled” in traversing the fishing 

grounds Judge Boldt identified, this Court concluded that it was “intended to be 

included within the ‘marine areas of Northern Puget Sound from the Fraser River 

south to the present environs of Seattle.’”  Id.  As this Court explained:  “If one 

starts at the mouth of the Fraser River (a Lummi usual and accustomed fishing 

ground and station, see Findings of Fact 45 & 46) and travels past Orcas and San 

Juan Islands (also Lummi usual and accustomed grounds and stations, see Finding 

of Fact 45), it is natural to proceed through Admiralty Inlet to reach the ‘environs 

of Seattle.’”  Id.  The following excerpt from Exhibit USA-62 illustrates these key 

geographic points (Seattle is approximately 20 miles to the southeast of the map 

area): 
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ER260 (excerpt; red arrows added to indicate the map’s text identifying the Fraser 

River, Orcas Island, San Juan Island, and Admiralty Inlet).  Accordingly, this 

Court held that Admiralty Inlet is within the Lummi’s usual and accustomed 

fishing grounds.  Lummi I, 235 F.3d at 452. 

But this Court concluded that Judge Boldt did not intend to include the Strait 

of Juan de Fuca in “the marine areas of Northern Puget Sound from the Fraser 
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River south to the present environs of Seattle,” in large part because Judge Boldt 

repeatedly referred to the Strait and Puget Sound as separate bodies of water.  See 

id. at 451-52 (citing Decision I, 384 F. Supp. at 364-65, 385, 390).  This Court 

explained that these references made clear that “Judge Boldt viewed Puget Sound 

and the Strait of Juan de Fuca as two distinct regions, with the Strait lying to the 

west of the Sound.”  Id.  For similar reasons, this Court determined that Judge 

Boldt had intended Hood Canal—which is to the west of the Sound in the Olympic 

Peninsula—to be an area distinct from “Northern Puget Sound.”  See id. at 452. 

6. In Lummi II, this Court reversed the district court’s reliance 
on law of the case and remanded for consideration of the 
waters west of Whidbey Island 

After this Court’s decision in Lummi I, members of the Lummi Nation 

Natural Resources Commission concluded that, although they could no longer 

consider the Strait of Juan de Fuca and Hood Canal included within their 

adjudicated fishing grounds, the Lummi still retained fishing grounds in the waters 

to the west of Whidbey Island and south of the San Juan Islands—the waters 

disputed here.  ER277.  After all, those waters are directly between Admiralty Inlet 

and the waters of the San Juans, and necessarily would have been traversed by the 

Lummi in the manner this Court described in Lummi I.  The Lummi therefore 

issued regulations that defined the western boundary of this area with a line 
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running from Trial Island in British Columbia to the northeastern tip of the 

Olympic Peninsula.  ER278. 

The Requesting Parties waited years after this Court’s Lummi I decision to 

file the instant subproceeding, in which they invoked Paragraph 25(a)(1) and 

sought a determination that the Lummi had violated Decision I.  The request 

described the region in question as “the marine waters northeasterly of a line 

running from Trial Island near Victoria, British Columbia, to Point Wilson on the 

westerly opening of Admiralty Inlet, bounded on the east by Admiralty Inlet and 

Whidbey Island, and bounded on the north by Rosario Strait, the San Juan Islands, 

and Haro Strait.”  ER288. 

The Lummi introduced the map below to demonstrate the Lummi’s current 

fisheries jurisdiction.  The solid red line represents the boundary of the Lummi’s 

claimed fishing grounds.  The waters disputed here are to the north and east of this 

line, in the areas labeled 23A, 23B, and in the northeast corner of 25A: 
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ER236. 
 

The district court granted summary judgment to the Requesting Parties.  It 

concluded that Lummi I already had decided the issue and that the law-of-the-case 
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doctrine therefore compelled the conclusion that these waters were outside the 

Lummi’s usual and accustomed grounds.  ER252. 

This Court reversed.  United States v. Lummi Nation, 763 F.3d 1180, 1188 

(2014) (“Lummi II”).  It concluded that, contrary to the district court’s decision, 

language in Lummi I actually suggested “that the waters immediately to the west of 

Whidbey Island are included in the Lummi’s U & A.”  Id. at 1186.  Lummi I held 

that Admiralty Inlet was included in the Lummi waters because it “would likely be 

a passage through which the Lummi would have traveled from the Fraser River, 

south through the San Juan Islands, to the present environs of Seattle.”  Id. at 1187 

(internal quotation marks omitted).  The Lummi II Court observed that this same 

logic applied with equal strength to the “waters directly to the west of Whidbey 

Island.”  Id.  This Court explained:  “If to ‘proceed through Admiralty Inlet’ 

rendered Admiralty Inlet a part of the Lummi U & A, then to proceed from the 

southern portions of the San Juan Islands to Admiralty Inlet would have the same 

effect:  to render the path a part of the Lummi U & A.”  Id. 

The Court acknowledged, however, that it was at least arguable that, by 

reversing only with respect to Admiralty Inlet, Lummi I implicitly had affirmed the 

district court’s also-implicit conclusion that the waters west of Whidbey Island are 

“a subset of the Strait of Juan de Fuca, and therefore are not included in the 

Lummi’s U & A.”  Id. at 1186.  Accordingly, this Court held that Lummi I had not 
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conclusively resolved the status of these waters, and the law-of-the-case doctrine 

was inapplicable.  Id. at 1187-88. 

Judge Rawlinson dissented.  Based on law of the case, she would have held 

that the Lummi I district court was reversed only with respect to Admiralty Inlet 

and that other waters encompassed in the Lummi I district court’s ruling were not 

included in the Lummi’s usual and accustomed grounds.  Id. at 1189 (Rawlinson, 

J., dissenting). 

B. Proceedings Below 

On remand, the district court granted the Requesting Parties’ motions for 

summary judgment as to their Paragraph 25(a)(1) Request for Determination, and 

it denied the Lummi’s cross-motion.  The district court correctly acknowledged 

that the Requesting Parties bore the burden of demonstrating that there was “no 

evidence” in the record before Judge Boldt that would support his intention to 

include the disputed waters in the Lummi’s usual and accustomed grounds.  ER15.  

But in concluding that the Requesting Parties had met this high burden (ER16), the 

district court erroneously brushed aside evidence in the record that provides robust 

support for including these waters. 

The district court first opined that Dr. Lane’s report contained no indication 

that the Lummi fished in the disputed area. See ER17-22.  The court so concluded 

even though that report described the Lummi as having used “fisheries in the 
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Straits and bays from the Fraser River south to the present environs of Seattle,” an 

area that would include the waters at issue here.  ER131.  The district court also 

dismissed as irrelevant evidence of frequent Lummi travel in this area—which, as 

this Court recognized in its decision reversing the district court’s previous grant of 

summary judgment, lies directly between the Lummi’s home territory in the waters 

of the San Juans and other previously recognized fishing grounds.  ER22.  Also 

irrelevant, according to the district court, was Exhibit USA-62, the map excerpted 

above.  See ER23.  The district court dismissed this evidence despite Judge Boldt’s 

reliance upon it to describe the Lummi’s grounds as encompassing “Northern 

Puget Sound,” and even though it indicates that Judge Boldt would have 

understood the disputed waters to be within “Northern Puget Sound,” not the Strait 

of Juan de Fuca.  The district court also failed to mention (much less confront) the 

19th-century affidavit cited by Judge Boldt stating that the Lummi had “fished at 

all points in the lower Sound.”  ER182. 

In addition, with little explanation, the district court denied the Lummi’s 

motion for partial summary judgment (ER227) that the district court has 

jurisdiction under Paragraph 25(a)(6) to take new evidence to determine the 

western boundary of the Lummi’s fishing grounds.  The district court stated that 

because “neither logic nor linguistics would compel the conclusion that the waters 

to the west of northern Whidbey Island were intended by Judge Boldt to be 
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included in the Lummi U&A,” it “need not reach any determination under 

Paragraph (a)(6) in this matter.”  ER24. 

SUMMARY OF ARGUMENT 

I. To show that the waters west of Whidbey Island were not within the 

Lummi’s usual and accustomed grounds described by Judge Boldt, the Requesting 

Parties must demonstrate that there was no evidence before Judge Boldt that could 

have led him to include these waters in his description.  The Requesting Parties 

cannot meet that high burden.  Far from no evidence, the record before Judge Boldt 

contained numerous documents supporting the Lummi’s right to fish in these 

waters.  To start, Dr. Lane described Lummi fishing in Puget Sound to the south of 

their home fishing territory in the waters of the San Juans, a description that 

necessarily would encompass the waters to the west of Whidbey Island.  Also in 

the record before Judge Boldt was a 19th-century affidavit declaring that the 

Lummi fished “at all points” in this part of the Puget Sound, the map showing that 

the disputed area is in fact in the “Northern Puget Sound” that Judge Boldt 

described as Lummi territory, and substantial indications that the Lummi traveled 

frequently through these waters.  Any one of these items of evidence would by 

itself preclude the Requesting Parties from demonstrating—as they must to prevail 

here—a total absence of record evidence supporting a Lummi claim to fish in these 

waters. 
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The text of Judge Boldt’s order further confirms what this evidence 

demonstrates:  Judge Boldt intended to include the waters west of Whidbey Island 

within the “Northern Puget Sound” he identified as the Lummi’s usual and 

accustomed grounds.  Any contrary interpretation would be inconsistent with 

Judge Boldt’s use of the terms “Puget Sound” and “Strait of Juan de Fuca.”  It also 

would disregard his intent to ensure that the Lummi’s usual and accustomed 

grounds extended “from the Fraser River south to the present environs of Seattle”:  

excising the waters west of Whidbey Island, as the Requesting Parties seek to do, 

would leave a gaping hole in the center of the Lummi’s fishing territory. 

For all these reasons, the Requesting Parties’ attempt to distort the plain 

meaning of Judge Boldt’s order fails as a matter of law. 

II. Even if this Court were to conclude that Judge Boldt did not intend to 

include these waters in his description of the Lummi’s grounds, the district court’s 

grant of summary judgment still must be reversed because it does not follow that 

Judge Boldt determined that the Lummi had no treaty rights in these waters.  Judge 

Boldt recognized that he was listing only a subset of tribes’ usual and accustomed 

grounds, and expressly provided that the tribes would be given an opportunity to 

present evidence for those waters not already “specifically determined.”  If Judge 

Boldt did not include the disputed waters in the Lummi’s usual and accustomed 

grounds, then the status of these waters was not “specifically determined.”  At the 
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very least, the Lummi must be afforded the opportunity to present evidence 

establishing their right to fish in this area. 

STANDARD OF REVIEW 

This Court reviews de novo the district court’s entry of summary judgment 

as well as its interpretation of Judge Boldt’s order setting out the Lummi’s usual 

and accustomed grounds.  See Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 

1129, 1133 (9th Cir. 2015). 

ARGUMENT 

I. THE REQUESTING PARTIES FAILED TO ESTABLISH THAT 
JUDGE BOLDT DID NOT INTEND TO INCLUDE THE DISPUTED 
WATERS IN THE LUMMI’S USUAL AND ACCUSTOMED 
FISHING GROUNDS 

This Court has established a two-step procedure to evaluate whether Judge 

Boldt intended to include a given area in a tribe’s usual and accustomed grounds.  

“First, the moving party bears the burden of offering evidence that a U & A finding 

was ambiguous, or that Judge Boldt intended something other than [the text’s] 

apparent meaning.”  Tulalip Tribes, 794 F.3d at 1133 (alteration in original) 

(internal quotation marks omitted).  Second, even if the movant meets that initial 

burden, it still must demonstrate that there is “no evidence” in the record that might 

have led Judge Boldt to include the disputed waters in his description.  Id. 

Although this Court has characterized Finding of Fact 46 as ambiguous with 

respect to “the western boundary of the Lummi’s usual and accustomed grounds 
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and stations,” Lummi I, 235 F.3d at 449, that does not mean that the text of Judge 

Boldt’s order is irrelevant.  That is because, like any effort to construe a final 

judgment, the ultimate purpose of this Court’s inquiry is to effectuate Judge 

Boldt’s intent.  Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d 1355, 1359 

(9th Cir. 1998) (“Muckleshoot I”).  Thus, both the terms Judge Boldt used and the 

record evidence before him are factors that “may be referenced in determining 

what was decided.”  Id. (internal quotation marks omitted).  Under a proper 

application of these standards, the Requesting Parties’ challenge must fail. 

A. Far From No Evidence, There Was Ample Evidence From Which 
Judge Boldt Could Conclude That The Lummi Fished In The 
Waters West Of Whidbey Island 

1. The Requesting Parties bear the burden of establishing there 
was “no evidence” before Judge Boldt of Lummi fishing west 
of Whidbey Island 

The Requesting Parties face a heavy burden here.  To prevail, they must 

demonstrate that there was “no evidence before Judge Boldt that the [Lummi] 

fished . . . or traveled through the contested areas.”  Tulalip Tribes, 794 F.3d at 

1133 (internal quotation marks omitted, emphasis added, second alteration in 

original).  Thus, if there is any evidence of the Lummi fishing in the waters west of 

Whidbey Island, their challenge must fail. 

What constitutes any evidence is especially modest in this context because 

Judge Boldt applied a very low threshold of proof for a tribe to establish its treaty 
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rights to fish in a particular area.  As Judge Boldt explained, “[i]n determining 

usual and accustomed fishing places the court cannot follow stringent proof 

standards because to do so would likely preclude a finding of any such fishing 

areas.”  United States v. Washington, 459 F. Supp. 1020, 1059 (W.D. Wash. 1978) 

(“Decision II”).  This Court agrees:  when a tribe is establishing its fishing rights in 

the first instance, “the stringent standard of proof that operates in ordinary civil 

proceedings is relaxed.”  United States v. Lummi Indian Tribe, 841 F.2d 317, 318 

(9th Cir. 1988).  This lower standard of proof reflects the scarcity of 

“[d]ocumentation of Indian fishing during treaty times,” as well as the fact that 

“what little documentation does exist is extremely fragmentary and just 

happenstance.”  Id. (internal quotation marks omitted).1  Accordingly, where (as 

here) requesting parties seek to establish that there was “no evidence” before Judge 

Boldt, they bear the burden of demonstrating that the record contains not even any 

“fragmentary” evidence from which tribal fishing in the area might be inferred. 

This Court’s recent decision in Tulalip Tribes illustrates the amount of 

evidence that suffices to defeat such a challenge.  There, the Tulalip had filed a 

request for determination that the Suquamish Tribe’s “adjudicated usual and 

                                           
1  This lenient standard also is consistent with the general principle that 

“[t]reaties must be liberally construed to accomplish their protective purposes, and 
any ambiguities are to be resolved in favor of the Indians” to whom fishing rights 
were reserved.  United States v. Washington, 774 F.2d 1470, 1481 (9th Cir. 1985); 
see Decision I, 384 F. Supp. at 331. 
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accustomed fishing grounds and stations” did not include certain waters to the west 

of Whidbey Island’s southern coast.  Tulalip Tribes, 794 F.3d at 1132 (internal 

quotation marks omitted).  In rejecting that attempt to cut back the Suquamish’s 

fishing grounds, this Court pointed to two pieces of evidence. 

First, Dr. Lane had stated that although there was no “clear evidence” that 

the Suquamish inhabited the western side of Whidbey Island, their territory 

“possibly” included that area, and they had “travelled to Whidbey Island to fish.”  

Id. at 1135 (alteration omitted).  Second, Dr. Lane had explained that tribes would 

generally use “‘[t]he deeper saltwater areas, the Sound, the straits, and the open 

sea’” as “‘fishing areas’” when traveling through such waters.  Id. (alteration in 

original).  Moreover, Judge Boldt’s description of the Suquamish’s usual and 

accustomed grounds included “‘the marine waters of Puget Sound from the 

northern tip of Vashon Island to the Fraser River.’”  This Court therefore 

concluded:  “[w]hen traveling from Vashon Island to the Fraser River, the 

Suquamish would have passed through the waters west of Whidbey Island, and 

likely would have fished there while traveling.”  Id.  These two pieces of “general 

evidence,” this Court held, constituted “some evidence before Judge Boldt” and 

thus precluded the Tulalip from meeting its “no evidence” burden.  Id. 
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2. Ample evidence before Judge Boldt showed Lummi fishing 
west of Whidbey Island 

The Requesting Parties likewise cannot meet their burden here.  Four 

separate pieces of evidence before Judge Boldt indicate the Lummi’s historic 

practice of fishing in the waters west of Whidbey Island.  Whether considered 

individually or collectively, these indications of Lummi fishing constitute far more 

than the limited, fragmentary evidence necessary to defeat the Requesting Parties’ 

challenge. 

 Dr. Lane’s report contained significant evidence a.
demonstrating that the Lummi fished west of Whidbey 
Island 

Judge Boldt relied heavily on the reports of Dr. Lane, both in Finding of 

Fact 46 and throughout his order.  See Decision I, 384 F. Supp. at 350, 360.  The 

report most relevant here, Exhibit USA-30, documented the Lummi’s historic 

practice of fishing throughout the marine areas of Northern Puget Sound.  By itself, 

the report constitutes “some” evidence, as it provided a substantial basis from 

which Judge Boldt could have concluded that the Lummi’s usual and accustomed 

fishing grounds encompass the waters to the west of Whidbey Island. 

i. Dr. Lane’s report describes Lummi fishing in the 
disputed area 

Dr. Lane’s report first described the home territory of the Lummi as the 

waters of the San Juan Islands (where they had reefnetting stations), the 
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“contiguous salt waters of Haro and Rosario Straits,” and the “bays and streams of 

the mainland.”  ER128.  These “traditional” fishing grounds “extended from what 

is now the Canadian border south to Anacortes”—which is on Fidalgo Island, 

immediately to the north of Whidbey Island.  ER128.  But this “home territory” did 

not represent the limit of the Lummi’s fishing grounds.  ER130.  Dr. Lane’s report 

continued:  “In addition, Lummi fishermen were accustomed, at least in historic 

times, and probably earlier, to visit fisheries as distant as the Fraser River in the 

north and Puget Sound in the south.”  ER130. 

This description necessarily encompasses the waters disputed in this case.  

Because the “home territory” of the Lummi already reached as far south as the 

waters of the San Juans and Anacortes, the additional Lummi fishing activity in 

“Puget Sound in the south” must have involved waters even farther to the south.  

The waters west of Whidbey Island are immediately to the south of the Lummi’s 

home territory, and thus fall comfortably within Dr. Lane’s description of the 

Lummi fishing grounds. 

Moreover, the report’s summary of Dr. Lane’s conclusions confirms that the 

Lummi fished these waters.  After reiterating that the Lummi’s “home territory” 

included waters off the San Juans and Fidalgo Island, the report stated:  “Other 

fisheries in the Straits and bays from the Fraser River south to the present environs 

of Seattle were utilized.”  ER131.  This description demonstrates that the Lummi 
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fished both to the north (Fraser River) and to the south (present environs of Seattle) 

of the waters to the west of Whidbey Island.  The report’s use of the words “from” 

and “to”—as in, “from the Fraser River south to the present environs of Seattle”—

indicates that the Lummi fished throughout the area between these two endpoints, a 

continuous area necessarily including the waters disputed here. 

ii. The district court erroneously disregarded 
Dr. Lane’s report 

In failing to recognize the import of Dr. Lane’s report, the district court 

erred.  This Court, of course, considers this record evidence de novo, and owes the 

district court no deference.  See Tulalip Tribes, 794 F.3d at 1133.  But the district 

court’s errors reveal the weakness of the Requesting Parties’ challenge. 

Focusing on the report’s summary of conclusions, the district court declared 

that the disputed area is not a “strait” or a “bay,” and therefore was not within the 

“Straits and bays from the Fraser River south to the present environs of Seattle” 

referenced in the report.   ER18-19.  But Dr. Lane also described the Lummi 

fishing grounds to include “Puget Sound in the south,” a broader label that 

encompasses the waters to the west of Whidbey Island (even assuming arguendo 

they could not also be deemed a strait or a bay).  ER130.  The district court 

therefore failed to heed its own admonition that the “summary conclusion” of 

Dr. Lane’s report “must be read in context with the entire report.”  ER19. 
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The district court also noted that “Judge Boldt did not quote Dr. Lane’s 

‘Straits and bays’ conclusion in either Finding of Fact.”  ER19.  But whether Judge 

Boldt quoted a particular piece of evidence is not dispositive of whether there was 

any evidence before him suggesting that the Lummi fished in this area.  See, e.g., 

Tulalip Tribes, 794 F.3d at 1135 (citing Dr. Lane’s report as “some evidence” even 

though Judge Boldt had not quoted that specific portion of the report).  In holding 

otherwise, the district court improperly relieved the Requesting Parties of their 

burden of demonstrating “no evidence” before Judge Boldt. 

In any event, contrary to the district court’s conclusion, Judge Boldt’s 

Finding of Fact 46 does reflect both relevant sections of Dr. Lane’s report:  Judge 

Boldt described the Lummi territory as including the “marine areas of Northern 

Puget Sound” (terminology taken from the first section of Dr. Lane’s report, 

ER130) that extended “from the Fraser River south to the present environs of 

Seattle” (a description lifted directly from the report’s summary of conclusions, 

ER131).  Decision I, 384 F. Supp. at 360.  Judge Boldt thus directly relied on the 

very evidence that supports Lummi fishing west of Whidbey Island. 

Perhaps the district court’s most fundamental error was to conclude that Dr. 

Lane’s descriptions of specific Lummi reefnetting sites and home territory 

somehow undermined the evidence of the Lummi fishing elsewhere.  The district 

court declared that the “singular importance of reefnetting to the Lummi was 
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acknowledged by Judge Boldt in FF 45, and the complete absence of any indicated 

sites from the case area is significant.”  ER19.  It later emphasized that the 

“‘traditional fishing areas’ of the Lummi were designated as extending only as far 

south as Anacortes, well above the case area.”  ER21-22. 

But simply because there may have been more and clearer evidence of 

Lummi fishing in a particular area does not mean that there is no evidence of 

fishing in other areas.  Whatever Dr. Lane’s report said about the Lummi’s 

“traditional fishing areas,” it also stated that the Lummi had extensive fishing 

grounds “[i]n addition” to these “traditional fishing areas.”  ER130 (emphasis 

added).  Judge Boldt covered this Lummi “home territory” in Finding of Fact 45.  

See Decision I, 384 F. Supp. at 360.  But it was in part Dr. Lane’s evidence of 

additional territory that led Judge Boldt, in Finding of Fact 46, to describe the 

Lummi’s usual and accustomed grounds as extending well to the south of this 

home territory.  See id.  For that reason, this Court has recognized such southern 

waters to be within the Lummi’s usual and accustomed grounds.  See, e.g., 

Lummi I, 235 F.3d at 452 (holding that Admiralty Inlet is within the Lummi’s 

usual and accustomed grounds); Muckleshoot Indian Tribe v. Lummi Indian 

Nation, 234 F.3d 1099, 1100 (9th Cir. 2000) (“Muckleshoot II”) (recognizing that 

the Lummi’s usual and accustomed grounds extend “to the northern outskirts, or 

suburbs, of Seattle as they existed in 1974”).  In citing the evidence that formed the 
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basis for Judge Boldt’s Finding of Fact 45 as a ground for disregarding the 

evidence supporting Finding of Fact 46, the district court committed legal error. 

 A 19th-century affidavit cited by Judge Boldt also b.
supports the conclusion that the Lummi historically 
fished in these waters 

Also in the record before Judge Boldt was an affidavit executed in the late 

19th century suggesting that the Lummi fished throughout the waters west of 

Whidbey Island.  See ER181-82.  The affidavit was itself “some evidence” that 

now precludes the Requesting Parties’ attempt to limit the Lummi’s usual and 

accustomed grounds. 

In this document, the affiant, who had lived on or near the Lummi 

Reservation for decades and traded with the tribe daily, described the breadth and 

extent of Lummi fishing in the Puget Sound.  See ER181-82.  According to the 

affidavit, the Lummi “fished at all points in the lower Sound and wherever the run 

of fish was greatest and the salmon were most easily taken including Point 

Roberts.”  ER182 (emphasis added).2  The affiant also stated that the Lummi had 

“been accustomed to take long journeys to the various fishing grounds.”  ER182. 

                                           
2 The parties disputed below whether, in speaking of “lower” Puget Sound, 

the affiant was referring to Northern or Southern Puget Sound.  But given that 
Judge Boldt understood even Northern Puget Sound to extend south all the way to 
Seattle, see Decision I, 384 F. Supp. at 360, either understanding of the affiant’s 
description would cover the waters west of Whidbey Island.  And under either 
reading, it is plain that the affiant described a continuous area. 
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This evidence establishes that the Lummis fished in a continuous area (“at 

all points”) through Puget Sound and all the way to Point Roberts, which is to the 

north of the San Juan Islands, near the Canadian border.  Judge Boldt specifically 

cited this affidavit in support of Finding of Fact 46.  See Decision I, 384 F. Supp. at 

360-61.  It therefore constitutes compelling record evidence that when he described 

the Lummi’s usual and accustomed grounds to include “the marine areas of 

Northern Puget Sound from the Fraser River [which is adjacent to Point Roberts] 

south to the present environs of Seattle,” id. at 360, he intended to include “all 

points” within the area described.  ER182.  The waters west of Whidbey Island are 

directly between (1) the Lummi’s home territory in the waters of the San Juans and 

(2) their territory in the portion of Northern Puget Sound approaching Seattle.  The 

waters west of Whidbey Island therefore are necessarily one of those “points.” 

Despite the relevance of this affidavit, the district court did not even mention 

it.  The court overlooked this record evidence even though the Lummi specifically 

highlighted its importance in their summary judgment motion.  ER226.  But this 

evidence is itself enough to foreclose the Requesting Parties’ claim, as it is more 

than the sort of fragmentary documentation needed to defeat their challenge. 
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 The map of the region in Exhibit USA-62 provides c.
further evidence that Judge Boldt intended to include 
these waters within the Lummi’s fishing grounds 

Further evidence before Judge Boldt was Exhibit USA-62, which is 

reproduced in full supra at p. 13.  ER260.  Exhibit USA-62 was one of five 

archival maps cited by Judge Boldt in support of his Finding of Fact 46, and it was 

the only one that depicted the entirety of the area disputed here.  See Decision I, 

384 F. Supp. at 361; ER198-202, 260.  Exhibit USA-62 is therefore crucial 

evidence of how Judge Boldt would have understood the geography of this region. 

Critical here, the map demonstrates that Judge Boldt would have intended 

Finding of Fact 46 to encompass the waters west of Whidbey Island.  Although this 

Court previously has concluded that Judge Boldt did not intend to include the Strait 

of Juan de Fuca within his description of the Lummi’s usual and accustomed 

grounds and stations (Lummi I, 235 F.3d at 451-52), Exhibit USA-62 illustrates 

exactly where Judge Boldt would have thought the Strait of Juan de Fuca ended:  

to the west of the waters disputed here.  See ER260.  Indeed, as the excerpt below 

demonstrates, Exhibit USA-62 depicts the Strait ending at approximately the 

southernmost point of Vancouver Island.  That is well to the west of Trial Island, 

which is itself the westernmost point of the area the Requesting Parties now claim 

to be outside the Lummi’s usual and accustomed grounds: 
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ER260 (excerpt; red arrows added to indicate the map’s text identifying the Juan 

de Fuca Strait, Trial Island, Haro Strait, Rosario Strait, and Admiralty Inlet); see 

ER288. 

Moreover, as this excerpt also shows, Exhibit USA-62’s labels for Haro 

Strait, Rosario Strait, and Admiralty Inlet all extend into waters west of Whidbey 

Island.  Each of these bodies of water is unquestionably within the Lummi’s usual 

and accustomed grounds.  See ER128, 130 (Dr. Lane’s report describing “Haro and 

Rosario Straits” as part of the Lummi’s “home territory”); Lummi I, 235 F.3d at 

452 (holding that Admiralty Inlet is within the Lummi’s usual and accustomed 

grounds).  It thus stands to reason that when Judge Boldt employed the phrase “the 

marine areas of Northern Puget Sound” to encompass these areas, he would have 

understood from Exhibit USA-62 that his description included the waters at issue 

here as well. 
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The district court’s rationale for rejecting Exhibit USA-62’s relevance does 

not withstand even the most passing scrutiny.  The district court declared:  “While 

Judge Boldt did cite to Exhibit USA-62 in FF 45, it was specifically in regard to 

the locations of Orcas Island, San Juan Island, Lummi Island, Fidalgo Island, Point 

Roberts, and Sandy Point.  Thus this map, while historically interesting, is of no 

import in the context of this subproceeding.”  ER23. 

But Judge Boldt did not cite Exhibit USA-62 solely in Finding of Fact 45.  

He also cited it in support of Finding of Fact 46.  See Decision I, 384 F. Supp. at 

360-61.  And Finding of Fact 46, of course, set forth the very description of the 

Lummi territory at issue in this subproceeding; that finding had nothing to do with 

the locations of “Orcas Island, San Juan Island,” or any of the other areas to which 

the district court believed Exhibit USA-62’s relevance was confined.  It therefore 

is far from “purely speculative” (as the district court erroneously concluded, ER23) 

to use this map to assess what Judge Boldt intended by the geographic terms he 

used in Finding of Fact 46.  Quite the contrary:  Exhibit USA-62 is some of the 

most probative record evidence, and it suggests that Judge Boldt intended to 

include the waters west of Whidbey Island in the Lummi’s usual and accustomed 

grounds.  At the very least, it is “some evidence” of such an intent—and thus 

precludes the Requesting Parties from meeting their “no evidence” burden. 
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 Evidence that the Lummi historically traveled through d.
the waters west of Whidbey Island confirms that Judge 
Boldt intended to include them in the Lummi’s fishing 
grounds 

Also in the record before Judge Boldt was evidence of regular Lummi travel 

through the waters west of Whidbey Island, which alone suffices to preclude the 

Requesting Parties from satisfying their burden.  See Tulalip Tribes, 794 F.3d at 

1136 (evidence of “fishing or traveling” will defeat a “no evidence” claim) 

(emphasis added); accord Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1020, 1025 (9th Cir. 2010); Lummi I, 235 F.3d at 452. 

Evidence of travel comes, first, from Dr. Lane’s report.  That report noted 

that the Lummi “travelled widely and frequently throughout the waters of the 

Sound and Straits.”  ER130.  Given Dr. Lane’s account of the Lummi’s fishing 

activities, there can be little doubt that the Lummi must have passed “frequently” 

through the waters to the west of Whidbey Island:  this disputed area lies directly 

between the Lummi “home territory” and the rest of Puget Sound.  ER130. 

Basic geography, coupled with common sense, confirms this conclusion—as 

this Court already has recognized.  In Lummi I, this Court held Admiralty Inlet to 

be within the Lummi’s usual and accustomed grounds because it would be “natural 

to proceed through Admiralty Inlet” in traveling between the Lummi’s grounds in 

“the Orcas and San Juan Islands” and their grounds in the “environs of Seattle.”  

235 F.3d at 452.  The same is true of the waters to the west of Whidbey Island.  
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Indeed, as Exhibit USA-62 below shows, the Lummi undoubtedly would have 

passed through these waters when traversing their fishing grounds.  The waters 

west of Whidbey Island lie directly to the south of the waters of the San Juans (the 

Lummi’s home territory identified in Finding of Fact 45), which are themselves to 

the south of the Fraser River (the northernmost point Judge Boldt identified in 

Finding of Fact 46).  The waters west of Whidbey Island lie directly to the north of 

Admiralty Inlet (Lummi fishing territory), which is on the way to the “environs of 

Seattle” (the southernmost point Judge Boldt identified in Finding of Fact 46, and 

approximately 20 miles to the southeast of the area covered in Exhibit USA-62).  

The waters west of Whidbey Island thus lie directly in between waters that 

indisputably are within the Lummi’s usual and accustomed fishing grounds: 
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ER260 (excerpt; red arrows added to indicate the map’s text identifying the Fraser 

River, San Juan Island, and Admiralty Inlet).  As this Court observed in Lummi II, 
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“the passage through which the Lummi would have traveled from the San Juan 

Islands to the Admiralty Inlet would have been the waters directly to the west of 

Whidbey Island.”  763 F.3d at 1187.  Because such “deeper saltwater areas” were 

“used as fishing areas by anyone travelling through,” there is good reason to 

conclude the Lummi “likely would have fished there while traveling.”  Tulalip 

Tribes, 794 F.3d at 1135 (internal quotation marks and alteration omitted). 

But the district court refused to acknowledge these clear indications of 

Lummi travel.  It reasoned that recognizing travel as “some evidence” of Lummi 

fishing would be inconsistent with Judge Boldt’s Finding of Fact 14.  See ER18, 

22.  There, Judge Boldt stated that “occasional and incidental trolling was not 

considered to make the marine waters traveled thereon the usual and accustomed 

fishing grounds of the transiting Indians.”  Decision I, 384 F. Supp. at 353. 

In using the quoted statement to deny the relevance of Lummi travel through 

the disputed waters, the district court misunderstood Judge Boldt’s order.  Just 

because mere “occasional and incidental” trolling may be insufficient does not 

mean that travel through an area is not “some evidence” before Judge Boldt.  

Indeed, evidence of more “frequent travel and visits to trading posts may support 

other testimony that a tribe regularly fished certain waters.”  United States v. 

Lummi Indian Tribe, 841 F.2d at 320.  That is because, as Judge Boldt recognized, 

tribes regularly fished where they traveled.  See Decision I, 384 F. Supp. at 333 
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(“The Northwest Indians developed a wide variety of fishing methods which they 

utilized to catch many varieties of fish at innumerable locations throughout the 

areas where they lived and traveled.”).  Accordingly, frequent travel through an 

area would mean frequent fishing in that area, satisfying Judge Boldt’s definition 

of “usual and accustomed grounds” as including “every fishing location where 

members of a tribe customarily fished from time to time.”  Id. at 332.  The district 

court thus erred in disregarding the evidence of Lummi travel though the waters 

west of Whidbey Island, which “constitutes some evidence before Judge Boldt.”  

Tulalip Tribes, 794 F.3d at 1135. 

3. Given the evidence before Judge Boldt, the Requesting Parties 
cannot meet their burden 

All told, there is at least as much evidence of Lummi fishing in the waters 

west of Whidbey Island as the evidence found sufficient in Tulalip Tribes to 

preclude a similar attempt to whittle away Judge Boldt’s findings.  See id.  As 

noted, this Court relied there upon Dr. Lane’s statements that the Suquamish may 

have inhabited areas adjacent to the disputed waters and the fact that the 

Suquamish likely would have traveled through those waters.  See id.  The same 

evidence is present here:  the Lummi, as Dr. Lane described, had permanent 

fishing sites in the immediately adjacent areas in the San Juan Islands, see ER128, 

and would have traveled frequently through the waters west of Whidbey Island, see 

supra, at pp. 41-44. 
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Indeed, there is far more evidence here than was present in Tulalip Tribes.  

Also in the record before Judge Boldt was:  Dr. Lane’s account of Lummi fishing 

south of waters of the San Juans, ER130-31; the affidavit describing the Lummi 

fishing in the open waters throughout Puget Sound, ER182; and Exhibit USA-62’s 

depiction of these waters as being within the “Northern Puget Sound” described by 

Judge Boldt, ER260. 

In fact, this evidence would more than suffice even if the Lummi were 

attempting to establish their usual and accustomed grounds in the first instance, 

rather than merely defending Judge Boldt’s previous judgment.  This Court’s 

decision in United States v. Lummi Indian Tribe, 841 F.2d 317, illustrates as much.  

There, this Court held that the Tulalip Tribe had established its fishing rights in the 

open waters off the west coast of Whidbey Island.  Id. at 319-20.  This Court cited:  

(1) a concession that the “Tulalips traditionally fished the southerly portion of the 

west coast of Whidbey Island”; (2) “the communal nature of Indian marine 

fishing”; (3) “documentary evidence that the Tulalips fished the San Juan Islands 

and as far north as Point Roberts”; and (4) evidence that the tribe “traveled 

regularly and extensively in Puget Sound,” including up the west coast of Whidbey 

Island.  Id. 

The same evidence is present here:  (1) this Court has held that the Lummi 

have usual and accustomed fishing grounds in Admiralty Inlet, which is off the 
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southwest coast of Whidbey Island, Lummi I, 235 F.3d at 452; (2) the “communal 

nature of marine fishing” extended to all Tribes, including the Lummi, see ER73; 

(3) the Lummi fished the waters of the San Juans and Point Roberts, ER130-31; 

and (4) the Lummi traveled throughout the Sound, including to the west of 

Whidbey Island, see supra, at pp. 41-44.  Given that this same evidence sufficed 

for the Tulalip to prove a new claim to the waters west of Whidbey Island, it 

necessarily precludes the Requesting Parties from demonstrating that there was “no 

evidence” that could have led Judge Boldt to include the same waters in the 

Lummi’s usual and accustomed grounds. 

B. The Text Of Decision I Confirms What The Evidence Shows: 
Judge Boldt Intended To Include The Disputed Area Within The 
Lummi’s Usual And Accustomed Grounds 

An examination of the terms Judge Boldt used in describing the Lummi’s 

usual and accustomed grounds reinforces the conclusion that he intended to include 

the waters west of Whidbey Island.  See Upper Skagit Indian Tribe, 590 F.3d at 

1025 (using textual clues to infer whether Judge Boldt “intended to include an 

area”). 

1. Judge Boldt would have understood “the marine areas of 
Northern Puget Sound” to encompass the waters west of 
Whidbey Island 

The key geographical phrase Judge Boldt used in Finding of Fact 46—“the 

marine areas of Northern Puget Sound”—is most naturally read to include the 
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waters west of Whidbey Island.  Indeed, in interpreting Judge Boldt’s orders, this 

Court regularly has employed the term “Puget Sound” in a manner encompassing 

those waters.  For example, this Court held in Tulalip Tribes that Whidbey Island 

“is on the east side of Puget Sound.”  794 F.3d  at 1133-34; see also, e.g., United 

States v. Suquamish Indian Tribe, 901 F.2d 772, 774 (9th Cir. 1990) (describing 

the waters between the Fraser River and the tip of Vashon Island, including the 

Haro and Rosario Straits, as the “west side of Puget Sound”); United States v. 

Skokomish Indian Tribe, 764 F.2d 670, 673 (9th Cir. 1985) (noting that “Puget 

Sound links a number of otherwise separate drainages and provides an avenue of 

transportation between them”). 

More important, this Court has recognized that Judge Boldt himself would 

have understood “Puget Sound” in this fashion.  Examining Judge Boldt’s use in 

Decision I of “Strait of Juan de Fuca” and “Puget Sound,” this Court has 

concluded:  “It is clear that Judge Boldt viewed Puget Sound and the Strait of Juan 

de Fuca as two distinct regions, with the Strait lying to the west of the Sound.”  

Lummi I, 235 F.3d at 451-52.  This Court also has determined that Judge Boldt 

understood Admiralty Inlet to be within Puget Sound.  See id. at 452.  Given these 

conclusions, it follows that Judge Boldt would have understood the waters 

challenged here to be within Puget Sound.  The disputed area is directly to the 

north of Admiralty Inlet and, like Admiralty Inlet, stands between Whidbey Island 
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and the Strait of Juan de Fuca to the west.  It therefore must constitute part of the 

“Sound” that Judge Boldt understood to lie to the east of the Strait.  See id. at 451-

52. 

In addition, as was the case in Lummi I with respect to Admiralty Inlet, 

Decision I provides “no indication” that Judge Boldt recognized the waters west of 

Whidbey Island “as a region separate from ‘Northern Puget Sound.’”  Id. at 452.  

Nowhere in Decision I did Judge Boldt specifically single out the waters west of 

Whidbey Island as a distinct geographic area.  Decision I thus provides “no 

linguistic clues to compare” for these waters.  Id. 

But a subsequent order issued by Judge Boldt did specifically refer to the 

waters west of Whidbey Island and did so in a manner that clarifies his intent to 

include them within “Northern Puget Sound.”  In Decision II, Judge Boldt 

described the usual and accustomed grounds of the Lower Elwha Klallam as 

including “the waters of the Strait of Juan de Fuca.”  459 F. Supp. at 1049.  When 

the Lower Elwha later contended that its usual and accustomed grounds included 

“the waters of Northern Puget Sound around the San Juan Islands, Whidbey Island 

and other places in Haro and Rosario Straits,” Judge Boldt deemed these areas to 

be “additional” to the Strait of Juan de Fuca waters already recognized.  Id. at 1067 

& n.19.  In so doing, Judge Boldt demonstrated that he viewed the waters “around 
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. . . Whidbey Island” to be part of Northern Puget Sound, not the Strait of Juan de 

Fuca.  Id. at 1067 n.19. 

That Judge Boldt would have understood the waters to the west of Whidbey 

Island to be a part of the Sound, and not the Strait, also is consistent with the 

ordinary meaning of the term “strait.”  See Upper Skagit Indian Tribe, 590 F.3d at 

1025 n.9 (noting relevance of “contemporaneous understanding of ambiguous 

terms”).  A strait is “a comparatively narrow passageway connecting two large 

bodies of water.”  Webster’s Third New International Dictionary 2255 (1981).  If 

the Strait of Juan de Fuca extended all the way past Vancouver Island to the 

western shore of Whidbey Island, it would not be bounded on the north by any 

distinct landmass.  It would not be a “narrow passageway” that connects “two large 

bodies of water,” but rather an amorphous funnel of water leading from Whidbey 

Island to the Pacific Ocean.  If, however, the Strait’s eastern bounds are delimited 

by Vancouver Island (as Exhibit USA-62 depicts, see supra p. 38-39), then it is a 

“narrow passageway connecting two large bodies of water”—namely, the Pacific 

Ocean and Northern Puget Sound. 

The district court paid little heed to this linguistic evidence, asserting that 

“the fact that a geographic term may include the waters at issue does not mean on 

the basis of the evidence that Judge Boldt intended to include them.” ER16-17.  

But this Court often has looked at the text of Judge Boldt’s order in ascertaining 
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his intent, even where that text is somewhat unclear.  See, e.g., Upper Skagit 

Indian Tribe, 590 F.3d at 1025; Lummi I, 235 F.3d at 451-52.  Thus, even if Judge 

Boldt’s description of the Lummi’s grounds is not entirely free from ambiguity, his 

choice of language remains highly relevant and cannot be simply disregarded. 

2. Judge Boldt’s use of the words “from” and “to” demonstrate 
that he intended the Lummi’s usual and accustomed grounds 
to be continuous and to include the waters west of Whidbey 
Island 

Also critical to understanding Judge Boldt’s description of the Lummi’s 

usual and accustomed grounds is his use of the words “from” and “to.”  The 

Lummi grounds would not include the marine areas “from the Fraser River south to 

the present environs of Seattle” unless they were continuous.  Decision I, 384 

F. Supp. at 360 (emphases added).  Had Judge Boldt intended to describe two or 

more separate, distinct marine areas, and to carve out an enormous hole in the 

center of the Lummi’s fishing grounds, he would have used very different 

language. 

Given this Court’s decision in Lummi I, these continuous fishing grounds 

must include the waters west of Whidbey Island.  Again, the Lummi’s undisputed 

usual and accustomed grounds in and around the waters of the San Juan Islands 

(including Haro Strait to the west) are immediately to the north of the area in 

question here.  See id.  And again, in Lummi I, this Court held that Admiralty Inlet, 

immediately to the south of the area in question here, also is included in the 
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Lummi’s territory.  235 F.3d at 452.  Because the waters to the west of Whidbey 

Island are the only waters between Admiralty Inlet and the waters of the San Juans, 

they must be within the continuous marine area extending “from the Fraser River 

south to the present environs of Seattle.”  Decision I, 384 F. Supp. at 360 

(emphases added).  An excerpt of Exhibit USA-62 again illustrates these points: 

 

ER260 (excerpt; red arrows added to indicate the map’s text identifying San Juan 

Island and Admiralty Inlet).  As this Court has put it, because the Lummi’s 

undisputed fishing grounds include the waters around the San Juans and Admiralty 

Inlet, then “the waters immediately west of northern Whidbey Island” also must be 

a part of the Lummi’s grounds for Judge Boldt’s order to grant the Lummi “a 

continuous and unbroken U & A.”  Lummi II, 763 F.3d at 1187.  Otherwise, there 
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would be a large and incongruous gap between these previously recognized 

grounds.  This Court has never held that Judge Boldt intended to describe such a 

noncontinuous fishing territory, and there is no reason to believe that he did so 

here. 

The district court nevertheless rejected this straightforward logic.  It pointed 

to Upper Skagit Indian Tribe to conclude that the Lummi provided no reason to 

think that Judge Boldt “intended to include all the marine waters in between” the 

specific points he named in Finding of Fact 46.  ER22 (emphasis in original).  But 

that case is different.  In Upper Skagit Indian Tribe, this Court held that the 

Suquamish Tribe’s usual and accustomed grounds do not include Skagit Bay or 

Saratoga Passage, which are to the east of Whidbey Island, because there was “no 

evidence” before Judge Boldt of the Suquamish having “fished or traveled in the 

waters.”  590 F.3d at 1025.  To be sure, this Court reached that conclusion even 

though Judge Boldt had described the Suquamish usual and accustomed grounds to 

include “the marine waters of Puget Sound from the Northern tip of Vashon Island 

to the Fraser River including Haro and Rosario Straits, the streams draining into 

the western side of this portion of Puget Sound and also Hood Canal.”  Id. at 1023 

(emphasis added) (internal quotation marks omitted). 

But the Upper Skagit Court had no need to consider whether Judge Boldt’s 

use of the words “from” and “to” indicated his intent to describe a continuous 
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marine area because the Suquamish easily could travel from “Vashon Island to the 

Fraser River” without passing through Skagit Bay or Saratoga Passage—they 

could simply travel to the west of Whidbey Island.  Indeed, that is precisely what 

this Court later concluded in Tulalip Tribes:  as discussed, this Court cited that 

probable route of travel in holding that the Suquamish’s usual and accustomed 

grounds include waters to the west of Whidbey Island.  794 F.3d at 1135.  A 

similar conclusion follows here. 

*   *   *   *   * 

In sum, Judge Boldt employed terms that are most naturally read as 

including the waters west of Whidbey Island in the Lummi’s usual and accustomed 

grounds.  And there was ample evidence in the record to support that conclusion.  

The Requesting Parties therefore cannot meet their burden.  Accordingly, this 

Court should reverse the judgment and order entry of judgment in favor of the 

Lummi. 

II. IN THE ALTERNATIVE, A REMAND IS REQUIRED SO THE 
LUMMI CAN OFFER EVIDENCE TO ESTABLISH THEIR RIGHTS 
TO FISH IN THE WATERS WEST OF WHIDBEY ISLAND 

Even were this Court to conclude (contrary to the text and evidence before 

Judge Boldt) that the 1974 order did not include the waters west of Whidbey Island 

in the Lummi’s usual and accustomed fishing grounds, the judgment must still be 
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reversed and the case remanded to provide the Lummi an opportunity to present 

additional evidence demonstrating their historic fishing in those waters. 

A. If Judge Boldt Did Not Already Include The Waters West Of 
Whidbey Island Within The Lummi’s Usual And Accustomed 
Grounds, Then The Status Of That Area Remains To Be 
Determined 

As discussed in Part I, supra, the better understanding of Decision I is that 

Judge Boldt did make a specific determination with respect to the waters west of 

Whidbey Island:  he provided that they are within the Lummi’s usual and 

accustomed grounds.  Were this Court to hold otherwise, however, it would do so 

only because it has concluded that Judge Boldt’s description of the Lummi’s usual 

and accustomed grounds in Decision I does not include those waters.  See Tulalip 

Tribes, 794 F.3d at 1133.  That would not mean that Judge Boldt decided those 

waters are definitively outside the Lummi’s usual and accustomed grounds; it 

simply would mean that the waters west of Whidbey Island were not “specifically 

determined by Final Decision #I.”  Decision I, 384 F. Supp. at 419. 

That is because Judge Boldt expressly recognized that he was not deciding 

the outer bounds of any tribe’s fishing territory.  Rather, “[f]or each of the plaintiff 

tribes, the findings set forth information regarding the organization and 

membership of the tribe, and some, but by no means all, of their principal usual 

and accustomed fishing places.”  Id. at 333 (emphasis added).  With respect to the 

Lummi in particular, Judge Boldt found that their usual and accustomed grounds 
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“included” the described areas—not that they were the only Lummi historic fishing 

grounds.  Id. at 360. 

Instead, Judge Boldt acknowledged that it would “be impossible to compile 

a complete inventory of any tribe’s usual and accustomed grounds and stations,” 

id. at 353, so he left for future proceedings the task of identifying areas in tribes’ 

usual and accustomed grounds in addition to those he had described.  See id. at 

419.  In what is now called Paragraph 25(a)(6), he established the district court’s 

“continuing jurisdiction” to determine “the location of any of a tribe’s usual and 

accustomed fishing grounds not specifically determined by Final Decision #1.”  Id. 

at 419. 

Pursuant to this continuing jurisdiction, the district court has addressed many 

issues unresolved by Decision I, including claims that a particular tribe’s usual and 

accustomed fishing grounds should be expanded beyond those recognized in 

Decision I.  See United States v. Washington, 626 F. Supp. 1405, 1467 (W.D. 

Wash. 1985) (taking evidence and finding that the Makah Tribe’s “usual and 

accustomed offshore fishing grounds included, in addition to those areas 

previously determined by this Court,” certain waters in the Pacific Ocean), aff’d 

730 F.2d 1314 (9th Cir. 1984); see also id. at 1468 (“This determination of 

additional usual and accustomed fishing places shall in no way limit the Makah 

Indian Tribe or any other party from seeking further determination of other usual 
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and accustomed grounds and stations.”).  The district court also has addressed such 

claims for tribes whose treaty rights were first determined in orders subsequent to 

Decision I—including, for example, appellee the Lower Elwha Klallam.  See id. at 

1443 (“The usual and accustomed fishing grounds of the Lower Elwha Band of 

Klallam Indians include, in addition to those determined in the Order of April 18, 

1975, 459 F. Supp. at 1049, and the Order of March 10, 1976, 459 F. Supp. at 

1066, the waters of the San Juan Islands archipelago, the waters off the west coast 

of Whidbey Island, Hood Canal and all streams draining into Hood Canal except 

the Skokomish River and all of its tributaries.”).  These decisions expanding tribes’ 

usual and accustomed grounds reflect a straightforward reading of 

Paragraph 25(a)(6):  the additional “location[s]” found to be within the requesting 

tribes’ grounds had not been “specifically determined” in prior orders, which 

instead had determined other “location[s]” within those grounds.  Decision I, 384 

F. Supp. at 419. 

That is also the conclusion that must be reached here, if this Court holds that 

the waters west of Whidbey Island were not already included in Judge Boldt’s 

description of the Lummi’s fishing grounds.  Indeed, denying the Lummi the 

opportunity to present additional evidence would be particularly unwarranted given 

that the evidence relied on by Judge Boldt was expressly acknowledged to be only 

a partial description of the Lummi’s traditional fishing grounds.  As noted, Judge 
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Boldt placed particular weight on the conclusions of Dr. Lane.  See, e.g., id. at 350 

(“[T]he court finds that in specific facts, the reports of Dr. Barbara Lane, Exhibits 

USA-20 to 30 and USA-53, have been exceptionally well researched and reported 

and are established by a preponderance of the evidence.”).  While describing a 

broad expanse of waters in which the Lummi fished, Dr. Lane’s report on the 

Lummi noted that even these descriptions were not comprehensive.  In particular, 

the report stated:  “There were, in addition, other important fisheries, including 

halibut banks, but discussion here is limited to salmon (including steelhead) 

fisheries.”  ER128.  This limitation of Dr. Lane’s report reflected the fact that 

Decision I was addressed to anadromous fish; halibut (and other fish) are not 

anadromous.  384 F. Supp. at 400.  The Lummi cannot be forever limited to the 

usual and accustomed fishing grounds described in Judge Boldt’s order when that 

order was, due to practical necessity, based on a mere subset of the evidence that 

would be relevant to a comprehensive determination. 

In this subproceeding, the Lummi detailed in the district court the proof they 

would offer to demonstrate that they customarily fished in the waters off of 

Whidbey Island.  The evidence includes, among other things, reports of frequent 

Lummi visits to Whidbey Island and descriptions of halibut fishing in the open 

waters off the west coast of the island.  See ER30-35.  At the very least, the Lummi 
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must be given the opportunity to present this evidence and have it considered by 

the district court. 

B. The District Court Offered No Persuasive Rationale For 
Forbidding The Lummi From Introducing Additional Evidence 

Despite the plain import of Paragraph 25(a)(6) and the precedent for 

invoking it, the district court refused to allow the Lummi to do so.  That decision 

was both unexplained and inexplicable.  The district court simply asserted:  “Based 

on the analysis of Dr. Lane’s report and FF 45 and 46, the Court finds that neither 

logic nor linguistics would compel the conclusion that the waters to the west of 

northern Whidbey Island were intended by Judge Boldt to be included in the 

Lummi U&A.  Accordingly, the Court need not reach any determination under 

Paragraph (a)(6) in this matter.”  ER24.  Its order disposing of this subproceeding 

then contained a sentence that offers the barest glimpse of its reasoning:  “The 

Lummi’s U&A is specifically determined, and it does not contain the waters in 

dispute in this subproceeding.”  ER25.3 

                                           
3 In an earlier ruling on certain procedural motions, the district court held 

that it would first address the proper interpretation of Judge Boldt’s order under 
Paragraph 25(a)(1).  It stated that “[s]hould the Court find upon review of the 
dispositive motions that the issues in this subproceeding cannot be resolved under 
Paragraph 25(a)(1), a cross-request would then become appropriate.”  ER42-43.  
But that order provides no indication of why the district court ultimately refused to 
permit additional evidence under Paragraph 25(a)(6). 
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As this last snippet hints, the district court may have accepted the argument, 

advanced by the Requesting Parties, that Judge Boldt’s failure to include these 

waters in his description of the Lummi’s usual and accustomed grounds entailed a 

specific determination that the area was definitively outside the Lummi’s usual and 

accustomed grounds.  But that would contradict the plain terms of Decision I.  

Judge Boldt did not say that his description of each tribe’s usual and accustomed 

grounds encompassed all of that tribe’s grounds.  Quite the opposite:  as explained 

above, he merely set forth “some, but by no means all, of their principal usual and 

accustomed fishing places.”  384 F. Supp. at 333, 353.  His not mentioning a 

particular area in this partial listing thus simply reflects a lack of a determination 

regarding that area, not a specific, negative determination. 

This Court’s decision in Muckleshoot I, on which the Requesting Parties 

relied below, is not to the contrary.  There, this Court rejected a different 

proposition:  that Paragraph 25(a)(6) permitted the introduction of evidence not 

considered by Judge Boldt for use in interpreting the meaning of his decree.  

Muckleshoot I, 141 F.3d at 1360.  It did so in the context of reversing a summary 

judgment order that had restricted the Lummi’s adjudicated usual and accustomed 

grounds based on such extrinsic evidence.  See id. at 1359-60.  This Court’s 

opinion included the following sentence respecting Paragraph 25(a)(6):  “Judge 

Boldt, however, did ‘specifically determine[]’ the location of Lummi’s usual and 
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accustomed fishing grounds, albeit using a description that has turned out to be 

ambiguous.”  Id. at 1360. 

The Requesting Parties would wrench this sentence from its context, 

contending that it demonstrates that all of the Lummi’s usual and accustomed 

grounds have been “specifically determined,” and that therefore the Lummi can 

never proceed under Paragraph 25(a)(6).  Read in context, however, the sentence 

conveys a very different meaning.  This Court was simply explaining that when 

Judge Boldt used an ambiguous description, Paragraph 25(a)(6) cannot be used to 

resolve the ambiguity, because even an ambiguous description is part of the 

Decision I judgment and cannot itself be altered.  In fact, this Court’s very next 

sentence makes that meaning plain:  “[Paragraph 25(a)(6)] does not authorize the 

court to clarify the meaning of terms used in the decree or to resolve an ambiguity 

with supplemental findings which alter, amend or enlarge upon the description in 

the decree.”  Id. 

Muckleshoot I thus does not forbid Paragraph 25(a)(6) requests that, while 

leaving Judge Boldt’s decree in place, seek a new order recognizing additional 

usual and accustomed grounds.  Indeed, if the decision were read as the Requesting 

Parties would have it, Paragraph 25(a)(6) would serve little or no purpose, and all 

the decisions recognizing tribes’ additional usual and accustomed grounds (supra 

pp. 56-57) would have been wrongly decided.  That cannot be correct. 
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Rather, as Judge Boldt expressly intended, if this Court concludes that he did 

not already include the waters west of Whidbey Island in his description of the 

Lummi’s usual and accustomed fishing grounds, then the Lummi are entitled to 

adduce evidence to show that these waters should be added.  To hold otherwise 

would wrongly deprive the Lummi of their ability to protect their right to fish in 

their historic fishing grounds—a right that is central to their heritage, culture, and 

economic vitality. 

CONCLUSION 

For all of the foregoing reasons, the judgment below should be reversed and 

judgment for the Lummi should be entered.  In the alternative, at the very least, the 

judgment should be reversed and the case remanded for the Lummi to present 

additional evidence supporting their treaty rights in the waters west of Whidbey 

Island. 
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STATEMENT OF RELATED CASES PURSUANT TO 
CIRCUIT RULE 28-2.6 

 
  

Appellant Lummi Nation is aware of the following related cases pending in 

this Court within the meaning of Circuit Rule 28-2.6: 

United States v. Washington (In re Culverts), No. 13-35474.  This appeal 

arises out of the same underlying district court proceeding, but involves an 

unrelated dispute and a separate district court subproceeding (No. 2:01-sp-01-

RSM). 

Upper Skagit Indian Tribe v. Suquamish Indian Tribe, No. 15-35540.  This 

appeal arises out of the same underlying district court proceeding, but involves an 

unrelated dispute and a separate district court subproceeding (No. 2:14-sp-01-

RSM). 

Makah Indian Tribe v. Washington, Nos. 15-35824, 15-35827.  These 

consolidated appeals arise out of the same underlying district court proceeding, but 

involve an unrelated dispute and a separate district court subproceeding (No. 2:09-

sp-01-RSM).  
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