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CORPORATE DISCLOSURE STATEMENT 

Appellees Lower Elwha Klallam Tribe, Port Gamble S’Klallam Tribe, and 

Jamestown S’Klallam Tribe are federally recognized Indian Tribes. They have 

issued no shares of stock to the public and have no parent company, subsidiary or 

affiliate that has done so. 

  

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 2 of 65



ii 
 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES …………………………………………………….. v 

JURISDICTIONAL STATEMENT ……………………………………..………. 1 

STATEMENT OF THE ISSUES ………………………………………..………. 1 

INTRODUCTION ……………………………………………………..……….... 2 

STATEMENT OF THE CASE ………………………………...………………… 3 

I. Factual Background and Litigation History ……………………...… 3 
 

II. Proceedings on Remand …………...…………………….......……... 7 
 
SUMMARY OF ARGUMENT ……………………………………..………….... 8 

STANDARD OF REVIEW ……………………………….……….………..….. 10 

ARGUMENT ……………………….………………………………………...… 11 

I. The District Court Faithfully Applied this Court’s  
Two-Step Process and Correctly Determined  
that Judge Boldt Did Not Intend to Include the  
Contested Waters in Lummi’s U&A ………………………….…... 11 
 
A. The Two-Step Process Ultimately Depends  

on Review of the Evidence Before Judge Boldt ..………….. 11 
 

B. Lummi Focuses Instead on Lowering the  
Threshold of “Any” Evidence Needed to  
Prevent Lower Elwha from Meeting its  
Burden of Proof …………..................................................... 13 
 

C. The Description of Lummi’s U&A is Ambiguous….........… 17 
 

D. The Evidence in the Record Does Not Support  
the Inclusion of the Contested Waters in  
Lummi’s U&A …………………………………………..… 17 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 3 of 65



iii 
 

 
1. Dr. Lane’s Report Does Not Include  

any Evidence that Lummi Fished in the  
Contested Waters …………………….................….... 18 
 

2. The Affidavit Does Not Contain Evidence  
of Lummi Fishing or Traveling in the  
Contested Waters ……………………….…...…...….. 21 
 

3. The Map Does Not Support Lummi’s  
Claims to the Disputed Waters ……………………… 24 
 

4. There is no Evidence of Travel by  
Lummi in the Disputed Waters …………….……...... 28 
 

E. The District Court Correctly Determined that  
Lower Elwha Met its Burden …………………………...…. 31 

 
1. The Specific Geographic References in the  

Evidence are All to the North of the Disputed  
Waters …………………………………………...…... 31 

 
2. The Obvious Absence of Evidence In  

this Case Distinguishes it from this  
Court’s Tulalip Tribes Decision ……………........….. 33 

 
F. Neither the Text of Decision I Nor the  

Evidence Shows that Judge Boldt Intended  
to Include the Disputed Waters in Lummi’s  
U&A ………………………………..……………………… 35 

 
1. There Are No Linguistic Clues in  

Decision I to Aid in the Interpretation  
of Northern Puget Sound ………………………..….. 36 

 
2. The “From-To” Description of  

Lummi’s U&A Is the Very Reason  
Why it Has Been Found to be Ambiguous ……….… 37 

 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 4 of 65



iv 
 

II. Lummi Is Not Entitled to a Remand to Adduce  
Evidence that Was Not in the Record Before  
Judge Boldt ……………………………………………………….. 39 

 
A. The District Court Did Not Abuse Its  

Discretion in Declining to Entertain a  
Lummi Cross-Claim Based on Post-Boldt  
Evidence ……………………………………………..…..… 41 

 
B. Lummi’s U&A Has Been Specifically  

Determined ………………………………………………… 47 
 
C. Because Lummi Did Not Comply With  

the Jurisdictional Prerequisites of Paragraph  
25(b), There Was No Jurisdiction Over  
Lummi’s Motion for Partial Summary  
Judgment Arising Under Paragraph 25(a)(6) …………..….. 51 

 
D. Lummi Has Already Had Ample Opportunity 

 to Adjudicate a U&A Claim Based on  
Post-Decision I Evidence …………………………….…….. 53 

 
CONCLUSION ……………………………………………………..……..……. 54 

 

  

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 5 of 65



v 
 

TABLE OF AUTHORITIES 

CASES 
City of South Pasadena v. Mineta, 
 284 F.3d 1154, 1157 (9th Cir. 2002) …………………………...………... 51 

Muckleshoot Indian Tribe v. Lummi Indian Nation, 
 234 F.3d 1099 (9th Cir. 2000)(“Muckleshoot II”) …………….…. 21, 36, 41 

Muckleshoot Tribe v. Lummi Indian Tribe, 
 141 F.3d 1355 (9th Cir. 1998)(“Muckleshoot I”) ……. 10, 12, 13, 17, 42, 43, 
….…………………………………………………………………...…... 47, 48, 49 

O’Neil v. United States, 
 50 F.3d 677, 687 (9th Cir. 1995) ………………………………………….43 

Tulalip Tribes v. Suquamish Indian Tribe, 
 794 F.3d 1129 (9th Cir. 2015) ……………..……...…. 10, 11, 15, 16, 33, 34 

United States v. Lummi Indian Tribe, 
 235 F.3d 443 (9th Cir. 2000)(“Lummi I”) ……… 3, 5, 6, 17, 27, 32, 35, 37, 
………………………………………………………...……………….…48, 53, 54 

United States v. Lummi Indian Tribe, 
 841 F.2d 317 (9th Cir. 1988) ………………………………………… 31, 53 

United States v. Lummi Nation, 
 763 F.3d 1180 (9th Cir. 2014)(“Lummi II”) …. 3, 6, 7, 17, 36, 44, 48, 50, 51 

United States v. Muckleshoot Indian Tribe, 
 235 F.3d 429 (9th Cir. 2000)(“Muckleshoot III”) ……11, 12, 13, 14, 15, 17, 
……………………………………………………………...………... 20, 27, 30, 32 

United States v. Washington, 
 18 F.Supp.3d 1172 (W.D. Wash. 1991) ……………………...… 1, 5, 45, 53 

United States v. Washington, 
 19 F.Supp.3d 1252 (W.D. Wash. 1998) ……………….……………… 6, 54 

United States v. Washington, 
 20 F.Supp.3d 828 (W.D. Wash. 2007) …………………………………… 38 

United States v. Washington, 
 20 F.Supp.3d 899 (W.D. Wash. 2012) ……………..………………… 45, 52 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 6 of 65



vi 
 

United States v. Washington, 
 20 F.Supp.3d 986 (W.D. Wash. 2013) …………………………………… 52 

United States v. Washington, 
 384 F.Supp. 312 (W.D. Wash. 1974) (“Decision I”)………………… passim 

United States v. Washington, 
 459 F.Supp. 1020 (W.D. Wash. 1978) …………………..….………… 4, 14 

United States v. Washington, 
 626 F.Supp. 1405 (W.D. Wash. 1983) ……………………….……………. 4 

Upper Skagit Indian Tribe v. Washington, 
 590 F.3d 1020 (9th Cir. 2010) ……………………….. 11, 12, 15, 18, 31, 34, 
…………………………………………………………………….…..36, 38, 39, 50 

STATUTES 
28 U.S.C. § 1291 ...……………………………………………….………………. 1 

28 U.S.C. § 1331 ………………………………………………….……………… 1 

28 U.S.C. § 1345 ….……………………………………………….……………... 1 

28 U.S.C. § 1362 …………………………………………………….…………… 1 

Treaty of Point Elliott, 12 Stat. 927, Jan. 22, 1855 ………………………………. 3 

Treaty of Point No Point, 12 Stat. 933, Jan. 26, 1855 ………………….………… 4 

 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 7 of 65



1 
 

JURISDICTIONAL STATEMENT 

 The district court had jurisdiction under 28 U.S.C. §§ 1331, 1345, and 1362 

and Paragraph 25(a)(1) of the Permanent Injunction in the main case United States 

v. Washington, 18 F.Supp.3d 1172, 1213 (W.D. Wash. 1991)(Order Modifying 

Paragraph 25 of Permanent Injunction, Aug. 24, 1993), which provides for 

continuing jurisdiction over claims that a party’s actions are not “in conformity 

with” United States. v. Washington, 384 F.Supp. 312 (W.D. Wash. 1974)(Decision 

I). The district court did not exercise continuing jurisdiction over any claim under 

Paragraph 25(a)(6) of the Permanent Injunction. Lummi filed a timely notice of 

appeal and this Court has jurisdiction under 28 U.S.C. § 1291 because the decision 

under appeal was a final decision disposing of all issues properly before the district 

court.  

STATEMENT OF THE ISSUES 

1. Whether the district court correctly determined that the Lower Elwha 

Klallam Tribe and the S’Klallam Tribes demonstrated that there is no evidence in 

the record before Judge Boldt supporting an intent to include the waters west of 

Whidbey Island in Lummi’s usual and accustomed fishing grounds and stations. 

2. Whether, in the event this Court affirms the district court’s determination on 

the first issue, Lummi is nevertheless entitled to a remand so that it can present 

extra-record evidence in support of its claim of treaty fishing rights in these waters.  
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INTRODUCTION 

This appeal represents Lummi’s latest attempt to conduct fisheries in the 

marine waters west of northern Whidbey Island, part of the inland salt waters of 

northwest Washington state. See map at KSER048. In 1974, Judge Boldt described 

Lummi’s usual and accustomed treaty fishing area (“U&A”) as including “the 

marine areas of Northern Puget Sound from the Fraser River south to the present 

environs of Seattle, and particularly Bellingham Bay,” Decision I, 384 F.Supp. at 

360, an exceedingly generalized “from/to” description that this Court has three 

times concluded is “ambiguous” and in need of interpretation. Over the years, 

Lummi has interpreted that description as broadly as possible and behaved as if its 

fishers may fish everywhere within that allegedly broad expanse. This has resulted 

in conflict with the three Klallam Tribes—appellee Lower Elwha Klallam Tribe 

(“Lower Elwha”) and appellees Port Gamble and Jamestown S’Klallam Tribes 

(“S’Klallam”)—which have undisputed U&A in many of the same marine waters 

claimed by Lummi, including in the contested waters. 

The Klallams have previously invoked the district court’s continuing 

jurisdiction to determine whether Lummi’s interpretation of its U&A is “in 

conformity with” Judge Boldt’s description in Decision I. In 2000, this Court held 

that Judge Boldt did not intend to include the Strait of Juan de Fuca and the mouth 

of Hood Canal in Lummi’s U&A, but that he did intend to include Admiralty Inlet. 
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United States v. Lummi Indian Tribe, 235 F.3d 443, 453 (9th Cir. 2000)(“Lummi 

I”). This Court ruled in an earlier stage of the present case that Judge Boldt’s intent 

with respect to the waters west of Whidbey Island had yet to be established, United 

States v. Lummi Nation, 763 F.3d 1180, 1187 (9th Cir. 2014)(“Lummi II”), and 

remanded to the district court. 

The district court has now concluded that Judge Boldt did not intend to 

include the waters west of Whidbey Island as part of Lummi’s U&A. It reached 

that conclusion by applying a straightforward two-step process—derived from this 

Court’s Muckleshoot trilogy of cases—to interpret Judge Boldt’s intent as to the 

waters west of Whidbey Island. The first step determined that the contested waters 

are fairly encompassed within Judge Boldt’s general description of Lummi’s U&A, 

a proposition with which Lummi agrees. But that of itself does not mean these 

waters are part of Lummi’s U&A. Under the crucial second step, the district court 

found that there is no evidence of treaty-time fishing or travel by Lummi in the 

waters west of Whidbey Island and therefore Judge Boldt did not intend to include 

them in Lummi’s U&A. Lummi now appeals. 

STATEMENT OF THE CASE 

I. Factual Background and Litigation History 

Lummi entered into the Treaty of Point Elliott on January 22, 1855, 12 Stat. 

927, in which it reserved fishing rights. The Klallam Tribes entered into the Treaty 
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of Point No Point on January 26, 1855, 12 Stat. 933, in which they too reserved the 

“right of taking fish at usual and accustomed grounds and stations.” Id. at Art. 4, 

12 Stat. 933.  

In 1970, the United States initiated U.S. v. Washington to obtain an 

interpretation of the treaties and an injunction protecting treaty fishing rights from 

interference by the State of Washington. Tribes, including Lummi  and Lower 

Elwha, intervened as plaintiffs. In 1974, Judge Boldt issued extensive findings of 

fact, conclusions of law, and a permanent injunction. Decision I, 384 F. Supp. 312. 

In Decision I, Judge Boldt also delineated the U&A of certain tribes, 

including Lummi. The decision described Lummi’s U&A as consisting of “the 

marine areas of Northern Puget Sound from the Fraser River south to the present 

environs of Seattle, and particularly Bellingham Bay.” Decision I, 384 F. Supp. at 

360-61 (Findings of Fact 45 & 46). The record before Judge Boldt is devoid of any 

evidence that Lummi fished or traveled in the waters west of Whidbey Island.   

Subsequent proceedings in U.S. v. Washington delineated the U&A of other 

treaty tribes, including Lower Elwha and the S’Klallam. Lower Elwha’s U&A 

includes the following marine waters: the Strait of Juan de Fuca, the waters of the 

San Juan Islands, Hood Canal, Admiralty Inlet, and the waters west of Whidbey 

Island. United States v. Washington, 626 F.Supp. 1405, 1442-43 (W.D. Wash. 

1983) and 459 F.Supp. 1020, 1039-41, 1048-49, and 1066-67 (W.D. Wash. 1978). 
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In Paragraph 25 of the Permanent Injunction in Decision I, Judge Boldt 

reserved the district court’s continuing jurisdiction over future disputes regarding 

interpretation and enforcement of treaty fishing rights, including “whether or not 

the actions, intended or effected by any party…are in conformity with [Decision 

I]…” and “…the location of any of a tribe’s usual and accustomed fishing grounds 

not specifically determined by [Decision I].” 384 F. Supp. at 419 (Paragraph 25a 

and 25f, respectively). In 1993, the district court revised Paragraph 25 and 

preserved former Paragraph 25a and 25f in revised Paragraph 25(a)(1) and 

25(a)(6). The primary change was to add Paragraph 25(b), requiring a party 

seeking to invoke the court’s continuing jurisdiction to “meet and confer” with 

other parties about the basis for that party’s claim as a jurisdictional pre-condition 

to the filing of a request for determination. The purpose of this requirement is to 

promote negotiated resolution or mediation of disputes. United States v. 

Washington, 18 F.Supp.3d. at 1213.  

In subproceeding 89-2, the Klallam Tribes invoked former Paragraph 25a, 

seeking to prevent Lummi from fishing in the Strait of Juan de Fuca, Admiralty 

Inlet, and the mouth of Hood Canal on the basis that such fishing was not “in 

conformity” with Decision I. Lummi I, 235 F.3d at 447. After the district court 

granted summary judgment in favor of the Klallams’ claims, Lummi filed a cross-

request, asserting that its U&A should be “expanded” to include the Strait of Juan 
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de Fuca, the waters west of Whidbey Island, Admiralty Inlet, and the mouth of 

Hood Canal and began developing and filing post-Boldt evidence. Id. at 447. 

Shortly before trial in 1998, Lummi filed a motion based on the contention that 

Judge Boldt had intended to include all the disputed waters in Lummi’s U&A. Id. 

In 1998, the district court entered judgment in favor of the Klallam Tribes 

concluding that all waters at issue were not part of Lummi’s U&A as determined 

by Judge Boldt. United States v. Washington, 19 F.Supp.3d 1252, 1279 (W.D. 

Wash. 1998). On appeal, this Court affirmed the district court’s determination that 

Judge Boldt did not intend to include the Strait of Juan de Fuca or the mouth of 

Hood Canal in Lummi’s U&A, but reversed the district court’s determination as to 

Admiralty Inlet.  Lummi I, 235 F.3d at 453. 

The Klallams subsequently became aware that Lummi had resumed fishing 

in the waters west of Whidbey Island, and believing that subproceeding 89-2 had 

concluded that these waters are not within Lummi’s U&A, in 2011 they conducted 

a “Meet and Confer” session with Lummi and other interested parties and filed this 

subproceeding 11-2, pursuant to revised Paragraph 25(a)(1) The district court 

granted summary judgment in favor of the Klallams, holding that the result in 

subproceeding 89-2, as affirmed by Lummi I, established law of the case that the 

waters west of northern Whidbey Island are not included in Lummi’s U&A. Lummi 

II, 763 F.3d at 1184. On appeal, this Court concluded that Lummi I was 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 13 of 65



7 
 

“ambiguous” with respect to the waters at issue; it held that “no prior decision in 

this case has yet explicitly or by necessary implication determined whether the 

waters immediately west of northern Whidbey Island are a part of Lummi’s U&A” 

and therefore that the law-of-the-case doctrine does not apply. Lummi II, 763 F.3d 

at 1187-88. This Court remanded for further proceedings. Id. at 1188. 

II. Proceedings on Remand 

 At the outset of remand, the district court determined to proceed under 

Paragraph 25(a)(1), the jurisdictional provision invoked by the Klallams to initiate 

subproceeding 11-2, and that a Paragraph 25(a)(6) cross-claim by Lummi would be 

entertained only if it the case could not be resolved pursuant to Paragraph 25(a)(1). 

ER040. The court approved a stipulated briefing schedule for summary judgment 

cross-motions, and invited the parties to present views on the applicability of 

Paragraph 25(a)(6). Id. 

 The district court granted a preliminary injunction barring Lummi from 

fishing in the contested waters pending resolution on the merits. KSER114. Prior 

to the filing of cross-motions for summary judgment, Lummi filed two motions, 

one requesting the court to waive the jurisdictional prerequisites of Paragraph 

25(b) so that Lummi could file a cross-claim under Paragraph 25(a)(6) and a 

second to continue the summary judgment briefing schedule until such time as 

Lummi had filed its 25(a)(6) cross-claim. The court denied both motions, noting 
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that to proceed initially under Paragraph 25(a)(1), and to move into 25(a)(6) 

proceedings only if necessary, was an “orderly management scheme.” ER042. 

Lummi moved for summary judgment that Judge Boldt intended to include 

the disputed waters in its U&A and also for partial summary judgment that it be 

permitted to adduce additional evidence based on Paragraph 25(a)(6). The district 

court granted summary judgment to the Klallam Tribes, concluding on the basis of 

the evidence before him that Judge Boldt did not intend to include the waters west 

of northern Whidbey Island in Lummi’s U&A. The court noted that because it had 

resolved the matter on that basis, it did not need to reach any determination of 

Lummi’s motion under Paragraph 25(a)(6) that sought an opportunity to present 

post-Boldt evidence. ER024. 

Lummi appealed from the district court’s decisions. 

SUMMARY OF ARGUMENT 

I. The district court correctly applied the two-step process established by 

this Court to interpret Judge Boldt’s intent as to the waters west of Whidbey Island. 

Under the first step it correctly determined that there is no genuine dispute that the 

description of Lummi’s U&A is ambiguous. ER015. Under the crucial second 

step—involving the review of the evidence before Judge Boldt—the district court 

correctly determined that there is no evidence of treaty-time fishing or travel by 
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Lummi in the waters west of Whidbey Island and therefore Judge Boldt did not 

intend to include them in Lummi’s U&A. 

The evidence before Judge Boldt did not include any evidence of Lummi 

fishing or travel in the disputed waters. Lummi concedes that there is no direct 

evidence, but nonetheless argues that very generalized statements from the Boldt 

record, whether about Lummi or all western Washington tribes in general, are all 

that is needed to support an inference that Lummi actually fished or traveled in the 

contested waters. Lummi also asserts that a map in the Boldt record, supports an 

inference that Judge Boldt could have made (but for which there is no actual 

evidence) that the contested waters are part of the ambiguously defined Northern 

Puget Sound, and therefore part of Lummi’s U&A. Lummi’s asserted inferences 

are pure speculation—hardly reasonable or realistic. Finally, Lummi argues on the 

basis of logic and linguistics that Judge Boldt intended to include the waters; but 

neither the text of Decision I nor the evidence support the inclusion of the 

contested water in Lummi’s U&A. The district court faithfully followed the two-

step process and this Court should affirm the judgment. 

II. Because the district court was able to resolve whether Judge Boldt 

intended to include the contested waters in Lummi’s U&A on the basis of the 

evidence in the record of Decision I, it did not abuse its case-management 

discretion by concluding that it did not need to reach any determination based on 
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new evidence. Prematurely allowing new evidence would have caused delay and 

prejudice to the Klallams. Nor does determination of the Paragraph 25(a)(1) case 

necessarily entail, as Lummi asserts, that Lummi’s U&A has not been “specifically 

determined” within the meaning of 25(a)(6) or that Lummi is entitled to a remand 

where it can present post-Decision I evidence. In Muckleshoot Tribe v. Lummi 

Indian Tribe, 141 F.3d 1355, 1360 (9th Cir. 1998)(“Muckleshoot I”), this Court 

concluded that Judge Boldt did “specifically determine” Lummi’s U&A, albeit 

with “ambiguous” language. Not only is ambiguity compatible with a specific 

determination, but it generally is an adjunct of a specific determination, as it is 

here. Finally, the court lacked jurisdiction over the 25(a)(6) claim because Lummi 

did not comply with the jurisdictional pre-conditions of 25(b). 

STANDARD OF REVIEW 

The district court’s summary judgment—that Judge Boldt did not intend to 

include the waters west of northern Whidbey Island in Lummi’s U&A—is 

reviewed de novo on appeal. Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 

1129, 1133 (9th Cir. 2015). However, the district court’s decisions not to reach any 

determination of Lummi’s motion for partial summary judgment under the court’s 

Paragraph 25(a)(6) continuing jurisdiction were case management decisions to be 

reviewed on appeal for abuse of discretion. Muckleshoot I, 141 F.3d at 1358. 
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ARGUMENT 

I. The District Court Faithfully Applied This Court’s Two-Step Process and 
Correctly Determined That Judge Boldt Did Not Intend to Include the 
Contested Waters in Lummi’s U&A. 

 
A. The Two-Step Process Ultimately Depends on Review of the 

Evidence Before Judge Boldt. 
 
This Court has established a two-step process for interpreting Judge Boldt’s 

findings of fact relating to the geographic extent of a treaty tribe’s U&A. Tulalip 

Tribes, 794 F.3d at 1133; Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1020, 1023 (9th Cir. 2010)(“Upper Skagit”). First, the moving tribe has the burden 

to offer evidence that that the finding of fact is ambiguous, or that Judge Boldt 

intended something other than its apparent meaning. Second, if the evidence shows 

that the description used includes the subproceeding area, then the moving Tribe 

has the burden to show that there was no evidence before Judge Boldt that the 

nonmoving Tribe fished or traveled in the disputed waters. Upper Skagit, 590 F.3d 

at 1023. 

In its opening brief, Lummi makes only passing reference to this two-step 

process. Dkt. 21 at 33. However, a proper understanding of this process is 

necessary to the resolution of this dispute. Most significantly, this Court has 

consistently held that both parts of the analysis require the district court to review 

the evidence that was before Judge Boldt when he made his decision. Upper 

Skagit, 590 F.3d at 1025-26; United States v. Muckleshoot Indian Tribe, 235 F.3d 
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429, 433 (9th Cir. 2000)(“Muckleshoot III”); Muckleshoot I, 141 F.3d at 1359-60. 

In Muckleshoot III, this Court emphasized the rules for interpreting judicial 

opinions and cautioned that any parallels with statutory interpretation should not be 

overemphasized. Statutory interpretation involves analysis of “textual precision” 

and, in contrast, judicial opinions must be interpreted “in light of the facts before 

the court” because the documents and evidence the court relied upon . . . play a 

much larger and more definitive role in interpreting the judicial text.” Muckleshoot 

III, 235 F.3d at 432-33. For this reason, judicial texts will be interpreted by a 

reviewing court even when the text is not ambiguous, if the text when read in light 

of the facts before the court demonstrates that the court must have intended 

something other than its apparent meaning. Muckleshoot III, 235 F.3d at 433; 

Muckleshoot I, 141 F.3d at 1358.  

Indeed, this Court has repeatedly emphasized that review of the evidence is 

necessary to “understand,” “read,” and ultimately “construe” the language that the 

prior court used “in light of the facts before it.” Muckleshoot III, 235 F.3d at 433; 

Upper Skagit, 590 F.3d at 1023-24 (holding that it is necessary to understand even 

an unambiguous finding “in light of the facts of the case”). While the language of 

the findings and other evidence of record may be resorted to, “the most relevant 

evidence in determining what Judge Boldt intended” consists of the evidence 

referenced in the finding at issue. Muckleshoot III, 235 F.3d at 433-34 (holding 
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that although the term “Puget Sound” was not ambiguous, the evidence before 

Judge Boldt did not support a finding of U&A beyond Elliot Bay); Muckleshoot I, 

141 F.3d at 1359 (holding that “the entire record … and the findings of fact may be 

referenced in determining what was decided”).  

B. Lummi Focuses Instead on Lowering the Threshold of “Any” 
Evidence Needed to Prevent Lower Elwha from Meeting its Burden 
of Proof. 

 
In its opening brief, Lummi argues that the threshold of “evidence” needed 

to prevent the challenging party from meeting its burden of proof under the two-

step process is very low. Dkt. 21 at 34-35. The reason for this is obvious—Lummi 

has not argued, and indeed cannot argue, that anything in the record before Judge 

Boldt amounts to direct evidence of Lummi fishing or travel in the disputed waters. 

All of Lummi’s arguments fundamentally rely on inferences to be drawn from the 

evidence because none of the evidence provides any information about Whidbey 

Island or the waters surrounding that island, let alone any evidence of Lummi 

fishing or travel in these areas. In an attempt to overcome this deficiency, Lummi 

argues that because the challenging party must prove that there was “no” evidence 

before Judge Boldt that would support his intent to include the disputed waters in a 

tribe’s U&A, then the challenging party will fail to meet its burden so long as there 

is “any” evidence of fishing or travel, no matter how “modest” or “fragmentary”. 

Dkt. 21 at 34. Lummi cannot point to any decision of this Court, or the district 
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court, that establishes the standard of “not even any fragmentary” evidence it is 

attempting to create here. 

Instead, Lummi cites to a passage from Judge Boldt’s post-Decision I 

provisional finding of the Tulalip Tribes’ U&A. United States v. Washington, 459 

F.Supp. at 1059. There, Judge Boldt did recognize the difficulty in documenting 

Indian fishing locations at treaty time. Id. However, he also explained that he 

found the testimony and the reports of Dr. Lane to be highly credible both in 

specific facts and reasonable inferences drawn therefrom, and further that 

“acknowledgement of the difficulty of proof” does not relieve the Tulalip Tribes 

from the burden of producing evidence. Id. For the purposes of the instant 

subproceeding, and Decision I, the fragmentary and modest documentary evidence, 

as well as the anthropological reports of Dr. Lane, have already been made part of 

the record. It is this record evidence, particularly that cited in FF 46, that the 

district court was obliged to review. Muckleshoot III, 235 F.3d at 434. The 

development of that record already incorporates the kind of “lenient” evidentiary 

standard that Lummi now advocates; thus, it does not necessarily follow that the 

district court must accept fragmentary snippets and phrases from the evidentiary 
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record out of context, and on that basis infer either fishing or travel in the disputed 

waters.1 

Indeed, in Muckleshoot III, this Court looked in the record for evidence of 

fishing in the “salt waters of Puget Sound” and found only evidence of fishing in 

Elliot Bay. On that basis this Court limited the Muckleshoot Tribes’ U&A to Elliot 

Bay despite the scope of the geographic reference in Judge Boldt’s description of 

the U&A. Muckleshoot III, 235 F.3d at 434-35. Likewise in Upper Skagit, this 

Court held that although Suquamish’s U&A was described as from Vashon Island 

to the Fraser River, including Haro and Rosario Straits, and there was documentary 

evidence that Suquamish frequently traveled north to the Fraser River to trade and 

fish,  Judge Boldt did not intend to include Port Susan and Saratoga Passage,  to 

the east of Whidbey Island, in Suquamish’s U&A because those waters were not 

specifically named and there was no evidence in the record before Judge Boldt of 

actual fishing or travel in those waters by Suquamish. 590 F.3d at 1025. Finally, in 

Tulalip Tribes, this Court held that Suquamish’s U&A includes Possession Sound 

and Port Gardner Bay on the basis that Dr. Lane’s report stated that: Suquamish 
                                                           
1 Lummi is effectively suggesting that the lenient standard count twice—once 
when the record before Judge Boldt was developed in 1973-74 and again in 2015 
when the district court reviewed it. Lummi further suggests that general principles 
for interpreting Indian treaties (also referred to in federal Indian law as canons of 
construction) support this approach. Dkt. 21 at 29, fn. 1. In fact, Judge Boldt has 
already applied these canons “to each of the basic fact and law issues” relating to 
the interpretation of the treaty rights in Decision I, 384 F.Supp. at 331; applying 
them a second time now to interpret Judge Boldt’s decision is not appropriate. 
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fished at larger rivers on the mainland because Suquamish had no rivers in its 

home territory; Suquamish fished at the mouth of the Snohomish River and the 

surrounding marine areas; and the surrounding marine areas included Possession 

Sound and Port Gardner Bay. 794 F.3d at 1134-35. Similarly for the western 

contested waters—there was some evidence before Judge Boldt that Suquamish 

traveled to and fished on the west side of Whidbey Island and that Suquamish 

frequently traveled north, past Whidbey Island, to the Fraser River. Id. 

Accordingly, this Court held that the contested bays on the west coast of Whidbey 

Island, within the narrow passageway of Admiralty Inlet, were included in 

Suquamish’s U&A. Id. at 1135-36. In each of these decisions, this Court relied on 

specific evidence in the record, or the absence of such evidence, to determine the 

outcome.2 

Here, the district court correctly determined that Lower Elwha met its 

burden of production because none of the evidence in the record before Judge 

Boldt, concerning Lummi treaty time fishing and travel, contained any references 

to Whidbey Island or the contested waters. ER015-16. 

  

                                                           
2 Contrary to Suquamish’s argument, there is no rule in U.S. v. Washington against 
“bifurcated” U&A and none of the cases discussed above supports Suquamish’s 
argument that Lower Elwha must demonstrate that it is more likely than not that 
Judge Boldt intended to “bifurcate” Lummi’s U&A and “exclude” the disputed 
waters. Dkt. 21 at 10. 
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C. The Description of Lummi’s U&A is Ambiguous. 
 

The first step in the two-step process requires Lower Elwha to offer 

evidence to establish that the geographic description of Lummi’s U&A in FF 46 is 

ambiguous. The relevant phrase is “the marine areas of Northern Puget Sound from 

the Fraser River south to the present environs of Seattle.” It has already been well 

established, and Lummi concedes in its opening brief, Dkt. 21 at 33-34, that this 

phrase is ambiguous. Lummi II, 763 F.3d at 1183, 1187; Lummi I, 235 F.3d at 449. 

D. The Evidence in the Record Does Not Support the Inclusion of the 
Contested Waters in Lummi’s U&A. 

 
The next step is to determine whether Judge Boldt intended to include the 

disputed area in the description of Lummi’s U&A in FF 46. The burden is again on 

Lower Elwha to offer evidence that will enable the Court to “interpret the decree in 

specific geographic terms.” Muckleshoot I, 141 F.3d at 1360. “The only relevant 

evidence is that which was considered by Judge Boldt when he made his finding.” 

Id. at 1359; Muckleshoot III, 235 F.3d at 434.  

Lummi argues that “four separate pieces of evidence” provide more than is 

necessary to defeat Lower Elwha’s challenge. Dkt. 21 at 37. Yet, a thorough 

examination of the record reveals that there is absolutely no factual evidence, 

whether admitted in exhibits or in the testimony in open court, to establish that 

Lummi customarily fished or traveled at any time in the contested waters. Thus, 

there is no factual basis in that record to support any Lummi claim by to U&A in 
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the disputed area. In Upper Skagit, this Court held that the absence of specific 

evidence that Suquamish fished or traveled in the disputed waters meant that Judge 

Boldt did not intend to include the waters in Suquamish’s U&A even though the 

waters at issue in that subproceeding were included within the general description 

of Suquamish’s U&A in Puget Sound. Upper Skagit, 590 F.3d at 1025. 

1. Dr. Lane’s Report Does Not Include any Evidence that Lummi 
Fished in the Contested Waters. 

 
Judge Boldt cited Dr. Lane’s report on the Lummi—USA-30—in FF 46, 

which provided: 

While it is not possible to pinpoint every fishing site used by the 
ancestors of the present Lummi Tribe of Indians prior to the Treaty of 
Point Elliot, it is feasible to indicate the general area of their 
traditional fishing operations and within the general area to designate 
certain sites as important or principal fishing locations.  
 

USA-30 at 23 (ER127). Her report then described at length the reef net locations in 

the San Juan Islands, off Point Roberts, Cherry Point, Birch Point, Iceberg Point, 

and off Lummi Island and Fidalgo Island. USA-30 at 23-24 (ER127-28). Dr. 

Lane’s report further documented that the Lummi “trolled for salmon in the 

contiguous salt waters of Haro and Rosario Straits and in the islands, speared them 

in the bays and streams of the mainland, and took them by means of weirs and 

traps in the rivers.” USA-30 at 24 (ER128). All of the specific geographic places 

cited in the report as being part of the “general area of [Lummi’s] traditional 

fishing operations” are north of the waters disputed in this subproceeding. Indeed, 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 25 of 65



19 
 

Dr. Lane stated that all of the areas and fisheries discussed above were located 

between the Canadian Border in the north to Anacortes, Washington in the south. 

USA-30 at 24 (ER128). See also KSER044 (map of locations listed in USA-30). 

Lummi concedes that these traditional fishing grounds are north of the disputed 

waters. Dkt. 21 at 38.3 

Dr. Lane also noted the post-treaty activities of the Lummi. In this regard 

she stated that “Lummi fishermen were accustomed, at least in historic times, and 

probably earlier, to visit fisheries as distant as the Fraser River in the north and 

Puget Sound in the south.” USA-30 at 25 (ER130). Lummi argues that this 

description “necessarily encompasses” the waters west of northern Whidbey 

Island. Dkt. 21 at 38. However, the only specific fishery location mentioned in that 

description is the “Fraser River.” The other geographic reference is to “Puget 

Sound.” This use of Puget Sound is just as ambiguous as the phrase at issue in FF 

46—“Northern Puget Sound from the Fraser River south to the present environs of 

                                                           
3 Lummi does not rely on Dr. Lane’s summary report USA-20. Thus, Lummi 
necessarily concedes that USA-20 does not constitute any evidence that Lummi 
fished or traveled in the disputed waters. Dr. Lane’s conclusions for Lummi 
(ER094) were cited by Judge Boldt in FF 46. Decision I, 384 F.Supp. at 360. The 
conclusions contain specific references only to locations north of the disputed 
waters. Lummi similarly concedes that Dr. Carroll Riley’s report, G-26, (ER192-
196) does not support its claim to the waters west of northern Whidbey Island. 
Like Dr. Lane’s report, it does not include any reference to the disputed waters at 
issue here. Decision I, 384 F.Supp. at 361. 
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Seattle.” Moreover, there is no indication in her report where the additional fishery 

was located in “Puget Sound.” 

When the language in Dr. Lane’s conclusion to the Lummi report is 

considered the description remains ambiguous. Her conclusion stated: 

The traditional fisheries of the post-treaty Lummi included reefnet 
sites in the San Juan Islands, off Point Roberts, Birch Point, Cherry 
Point, and off Lummi and Fidalgo Island. Other fisheries in the Straits 
and Bays from the Fraser River south to the present environs of 
Seattle were utilized. Freshwater fisheries included the river drainage 
systems emptying into the bays from Boundary Bay south to Fidalgo 
Bay. 
 

USA-30 at 26 (ER131). The language in this passage is also very similar to that 

used by Judge Boldt in FF 46 and in that way it is not very helpful to the 

determination of what was intended. Both passages use phrases that are nearly 

identical to the ambiguous phrase in FF 46 – “from the Fraser River south to the 

present environs of Seattle.” Muckleshoot III, 235 F.3d at 434 (holding that 

language in exhibits that is “nearly identical” to that in the finding is “not very 

helpful”). 

Lummi asserts in its opening brief that “more and clearer evidence of 

Lummi fishing” in its home territory “does not mean that there is no evidence of 

fishing in other areas.” Dkt. 21 at 41 (emphasis in original). While that may seem 

reasonable, the simple fact is that, aside from the reference to the Fraser River and 

the environs of Seattle, there is no evidence of Lummi fishing in areas outside of it 
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home territory. In USA-30, Dr. Lane listed specific places where Lummi 

traditionally took fish. Those places primarily consisted of Lummi’s “unusually 

productive” reef net fisheries for sockeye salmon. ER112-113. However, Dr. Lane 

also listed several sites where Lummi fished for other species of salmon including 

the Nooksack River, Bellingham Bay, and Rosario and Haro Straits. The specific 

geographic place names listed in USA-30 are all north of the disputed waters. The 

only geographic area listed that is south of the San Juan Islands is the ambiguous 

and imprecise reference to “the present environs of Seattle,” which this Court 

determined to be the northern outskirts of the City of Edmonds as of 1974. 

Muckleshoot II, 234 F.3d at 1100. Most importantly, not one of the listed places 

was within the disputed waters. 

2. The Affidavit Does Not Contain Evidence of Lummi Fishing or 
Traveling in the Contested Waters. 

 
Lummi claims that one affidavit, PL-94w, ER138-141, out of the set of 

affidavits filed in a late 1890s dispute over Lummi reef net sites, “suggests” that 

Lummi “fished throughout the waters west of Whidbey Island.” Dkt. 21 at 42. 

However, the references in the affidavit to specific fisheries are to Point Roberts 

and Village Point on Lummi Island.4 The affiant did not provide that Lummi 

                                                           
4 The other affidavits in the set provide that Lummi fished at: Point Roberts, 
Village Point off of Lummi Island, Bellingham Bay, and the mouth of the 
Nooksack River. ER139, 140, 144, 150, 154, 161, 163, 170, 176, and183. 
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traveled to or fished the waters west of Whidbey Island or at any point south of 

that island.  

Yet Lummi argues, Dkt. 21 at 42, that the following statement describes the 

“breadth and extent of Lummi fishing in Puget Sound:” 

During all the time I have known these Indians they have fished at all 
points in the lower Sound and wherever the run of fish was greatest 
and the salmon were most easily taken including Point Roberts. 
 

ER182.5 Contrary to Lummi’s argument, Judge Boldt would not have understood 

the reference in this statement to the lower Sound to be to an area outside of the 

San Juan Islands. In findings of fact 140 and 141 in Decision I, Judge Boldt 

discussed the usual and accustomed fishing places of the Squaxin Island Tribe. 384 

F.Supp. 377-78. He found that the Squaxin Island Tribe is composed primarily of 

descendants of the original inhabitants of all the inlets of “upper Puget Sound.” He 

then listed specific bodies of water that are within “upper Puget Sound” including: 

South Bay on Henderson Inlet around the head of the Sound to North Bay on Case 

Inlet. Included within this area are: Henderson, Budd, Eld, Totten (including Big 

and Little Skookum), Hammersley, and Case Inlets. Id. at 377-78 (FF 140). He 

then found that during treaty times the Indian inhabitants of “upper Puget Sound” 

fished at their “usual and accustomed fishing places in “Southern Puget Sound.” 
                                                           
5 This statement concerns post-treaty activity because the affiant lived on the 
reservation during the post-treaty period from 1871 to 1895. ER181, 183. U&A is 
based on where tribes fished at treaty times and before, not after. Decision I, 384 
F.Supp. at 402 . 
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Id. at 378 (FF 141). It is clear from these descriptions that Judge Boldt understood 

that “upper Puget Sound” was synonymous with “Southern Puget Sound.” In all 

likelihood he would also have understood that “lower Puget Sound” was 

synonymous with “Northern Puget Sound.”  

Lummi also relies on two additional statements in this affidavit. In the first, 

the affiant stated in a single sentence that one group of Lummi Indians had land 

and shacks at Point Roberts where they camped when they fished at the grounds 

there. In concluding that same sentence he stated:  

these Indians … have used canoes almost exclusively as a means of 
transportation, and have been accustomed to take long journeys to the 
various fishing grounds. 

 
ER182. It is clear from the context in which that phrase appears that he is referring 

to the fishing grounds specifically named at Point Roberts earlier in the sentence. 

In the second statement, he stated: “[Lummi] have always fished at all the usual 

fishing places within many miles of their Reservation including Point Roberts and 

Village Point.” ER183. In each of these statements, the affiant focused 

geographically on specific locations in Lummi’s home territory—Point Roberts 

and Village Point. There is no mention of any locations outside of that territory. 

 Yet Lummi argues that this evidence “establishes” that Lummi fished in a 

continuous area “at all points” in Puget Sound. Dkt. 21 at 43. Lummi’s argument 

based on this affidavit and Lummi’s use of the geographic term Puget Sound in 
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particular is as ambiguous as Judge Boldt’s finding in FF 46. Nothing in the 

affidavit provides any reference to a specific location that is south of Village Point 

on Lummi Island. It is impossible to discern from the ambiguous statements in this 

affidavit where (with the exception of Point Roberts and Village Point) or how far 

(“many miles” and “long journeys”) Lummi traveled. It certainly would be a 

stretch to conclude on the basis of these statements that Judge Boldt understood 

that the waters west of Whidbey Island were “necessarily” one of the “points” that 

the affiant described. 

3. The Map Does Not Support Lummi’s Claims to the Disputed 
Waters.  

 
Judge Boldt also cited a set of maps in FF 46 on which Dr. Lane offered 

testimony at trial. ER197-202; ER206-213. She explained that the purpose of each 

map was to demonstrate the existence of a specific Lummi marine fishery at treaty 

time. ER206: 11 – 213: 15. Taken as a whole, which is how Judge Boldt cited the 

maps, this set of maps serves as the primary source for the map of reefnet sites 

included in Dr. Lane’s report on the Lummi—USA-30. ER129; ER211: 3-11 (Dr. 

Lane testified that USA-62 depicts “another usual and accustomed reefnet station, 

as depicted in a map in the report”).  

Despite the fact that these maps were offered as evidence for the single 

purpose of identifying the location of specific Lummi fisheries at treaty time, 

Lummi argues that one of these maps—USA-62—establishes Judge Boldt’s intent 
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to include the waters west of Whidbey Island in Lummi’s U&A. Dkt. 21 at 43, 46. 

This is primarily because the map is the only map cited in FF 46 that includes the 

waters at issue here. For this reason, Lummi insists that the map is “crucial 

evidence” of how Judge Boldt understood the geography of western Washington. 

Id. at 44, 46. Specifically, Lummi argues that the map demonstrates that Judge 

Boldt would have understood that the Strait of Juan de Fuca ends at approximately 

the southernmost point of Vancouver Island. Id.6 

This argument fails for several reasons. The most obvious deficiency is that 

there is simply no basis in Decision I for this argument. Judge Boldt only cited to 

USA-62 in FF 45 and 46. A careful reading of FF 45 and 46 shows that Judge 

Boldt only made findings of Lummi U&A in FF 46. In FF 45, Judge Boldt made 

findings related to the importance of pre-treaty trading in fish to Lummi’s 

economy, the technique of reef net fishing, the high standard of living achieved 

through reef net fishing, and the location of reef net sites. As documentary 

evidence of the locations of Lummi reef net sites in FF 45 he cited: the maps USA-

62 (ER200) and USA-63 (ER201); page 23 of Dr. Lane’s report—USA-30 

(ER127); and Dr. Lane’s trial testimony explaining the evidentiary foundation for 

USA-62 and USA-63—Tr.1699, l. 2 to 1701, l. 21 (ER209: 2-211: 21). Decision I, 
                                                           
6 The Coast Guard fact sheet, submitted by Suquamish is not competent evidence 
of Judge Boldt’s understanding of the geographic location of the Strait of Juan de 
Fuca. SER 2, Dkt. 27 at 14. Lower Elwha agrees that it is “certainly not 
dispositive” of anything. Dkt. 27 at 14. 
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384 F.Supp. at 360. But he did not make any finding related to Lummi’s U&A in 

FF 45.  

On the other hand, in FF 46 he stated: “In addition to the reef net locations 

listed above [i.e., in FF 45], the usual and accustomed fishing places of the Lummi 

Indians at treaty time included …” Id. It is obvious that Judge Boldt’s intent was to 

include the reef net locations in Lummi’s U&A, which is something that he did not 

do in FF 45. This is significant because at the end of FF 46 Judge Boldt listed all of 

the evidence that supported the finding of Lummi’s U&A, including the reef net 

locations. The maps and the testimony he cited in FF 46, including USA-62, 

demonstrate the location of the reef net fisheries that he found to be U&A. Given 

this context, the district court’s conclusion that USA-62 demonstrates the location 

of the islands where Lummi had reef net fisheries is reasonable, ER023, and there 

is no basis for finding that USA-62 provides any insight into Judge Boldt’s 

understanding of the case area’s geography. 

Moreover, none of the documentary evidence relating to where Lummi 

fished at treaty time includes locations in the Strait of Juan de Fuca. Contrary to 

the strained arguments made by Lummi, there is no indication in this context that 

Judge Boldt would have been thinking about the Strait of Juan de Fuca at all when 

deciding Lummi’s U&A, much less the location of that Strait vis-à-vis Northern 

Puget Sound. Indeed, Judge Boldt did not cite USA-62 when he made his findings 
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of Makah U&A in the Strait of Juan de Fuca in FF 65. Decision I, 384 F.Supp. at 

364. Likewise, he did not cite that map in the passages in Decision I that this Court 

referred to when determining that Judge Boldt did not intend to include the Strait 

in Lummi’s U&A. Lummi I, 235 F.3d at 451 (citing and quoting from Decision I, 

384 F.Supp. at 385, 364-65, 390). Judge Boldt’s decision illustrates that he had an 

independent understanding of the geography of western Washington. See 

Muckleshoot III, 235 F.3d at 432 (Judge Boldt was “intimately familiar with the 

geography of the region and its relevance to the case”). Therefore, the district court 

was correct that it would be “purely speculative” to rely on the map for Judge 

Boldt’s understanding or intent related to the Strait of Juan de Fuca, Northern 

Puget Sound or the waters immediately west of northern Whidbey Island. ER23.  

Lummi also argues that USA-62 demonstrates that Judge Boldt would have 

understood that the disputed waters were included in Northern Puget Sound 

because the labels for Haro and Rosario Straits and Admiralty Inlet extend into 

those waters on the map. Dkt. 21 at 45. This argument is highly unreasonable; 

careful review of USA-62, ER200, indicates that the markings in the waterways on 

the map are “sounding depths … expressed in fathoms.” As an aid to navigation, 

the marks have to be located precisely where they are on the map and that 

necessarily reduces the space available for the labels Admiralty Inlet, Rosario 

Strait, and Haro Strait.  
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Finally, Lummi asserts that USA-62 supports an inference that Judge Boldt 

could have made that the contested waters are part of the ambiguously defined 

Northern Puget Sound, and therefore part of Lummi’s U&A, simply because of the 

placement of the words “Juan de Fuca Strait” on the map. Dkt. 21 at 44. Lummi 

asserts this even though: there is no basis for concluding that every part of 

Northern Puget Sound is part of Lummi’s U&A; the map was offered only to show 

the location of one reef net site in the San Juan Islands; and the placement of the 

words on the map was never pointed out to Judge Boldt in testimony and the 

location of Northern Puget Sound never explained to him by any witness, let alone 

by Dr. Lane. And yet, Lummi now reproduces an altered version of that map eight 

times in its Opening Brief, each time with copious red arrows added thereto in 

order to direct this Court’s attention to a purported significance that was never 

pointed out to Judge Boldt.  

4. There is No Evidence of Travel by Lummi in the Disputed 
Waters. 

 
The final “piece” of Lummi’s evidence is what it refers to as “evidence of 

regular Lummi travel through the waters west of Whidbey Island.” Dkt. 21 at 47.7 

None of this evidence, actually makes any reference to Whidbey Island or to any 

                                                           
7 Suquamish argues that the “S’Klallam” conceded in the district court that Lummi 
necessarily traveled through the disputed waters. Dkt. 27 at 11. While it is not clear 
that the S’Klallam  conceded anything, the concession cannot be attributed to the 
independent motion for summary judgment filed by Lower Elwha. 
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waters to the west of it. In fact, Lummi begins this argument by altering a quote 

from Dr. Lane’s report and taking it out of context:  

That these Indians travelled widely and frequently throughout the 
waters of the Sound and Straits is commented on by numerous early 
observers. 
 

ER130. But, in its opening brief, Lummi omitted the first three words—“That these 

Indians”—from the beginning of the sentence and inserted the word “Lummi” 

before beginning the quote. Dkt. 21 at 47. The alteration creates the misleading 

impression that this sentence is about Lummi, and only Lummi, when the sentence 

quoted above was actually included at the end of a paragraph in Lummi’s report to 

highlight that the area discussed as Lummi’s territory was not exclusive to Lummi. 

ER130 (“While it is useful for certain purposes to speak of Lummi waters, or … 

territory, it is important to note that this by no means implies exclusive rights by 

one group.”). The reason it was not exclusive to Lummi is that there was general 

evidence that all the tribes in western Washington traveled over marine waters as 

thoroughfares and the Saanich, Klallam, Skagit and other tribes also regularly 

fished those waters. ER130. 

Indeed, in that paragraph, Dr. Lane referred the reader to a section of her 

summary report—USA-20. The summary report provides that “the deeper 

saltwater areas, the Sound, the straits … served as public thoroughfares, and as 
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such, were used as fishing areas by anyone travelling through such waters.” 

ER073. This passage is substantially similar to the language in FF 14 in Decision I: 

Marine waters were also used as thoroughfares for travel by Indians 
who trolled en route. Such occasional and incidental trolling was not 
considered to make the marine waters traveled the usual and 
accustomed fishing grounds of the transiting Indians.  

 
384 F.Supp. at 353.  

The district court correctly recognized that such general evidence of travel 

relating to all tribes cannot serve as the basis to find that Lummi has U&A in the 

disputed waters. ER018, 022. Lummi chides the district court for its application of 

this principle from Decision I to exclude this general evidence that all tribes 

traveled. Dkt. 21 at 50. However, it follows that if Judge Boldt did not find 

occasional and incidental trolling en route while traveling to make the marine 

waters so traveled a tribe’s U&A, then such evidence could not amount to “some 

evidence” before Judge Boldt that would support his intent to include the waters in 

a tribe’s U&A. To suggest otherwise defies logic and common sense. The goal is 

not just to find “some” or “any” snippet or fragment of “evidence” taken out of 

context; rather, the goal is to interpret Judge Boldt’s findings of fact “so as to give 

effect to the intention of the issuing court.” Muckleshoot III, 235 F.3d at 449 

(internal quotations and citations omitted). Indeed, general evidence of travel was 

not sufficient to defeat Upper Skagit’s challenge to Suquamish’s fishing in Port 

Susan and Saratoga Passage because there was no evidence in the record that 
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Suquamish actually did fish or travel in those waters. Upper Skagit, 590 F.3d at 

1024. 

Likewise, Lummi’s reliance on United States v. Lummi Indian Tribe, 841 

F.2d 317 (9th Cir. 1988), is misplaced. Dkt. 21 at 50. There this Court upheld a 

finding of the Tulalip Tribes’ U&A in the marine waters off the west coast of 

Whidbey Island because Dr. Lane provided that the Tulalip Tribes’ ancestors 

“undoubtedly fished on the west coast of Whidbey Island.” Id. at 319. This was 

coupled with other evidence that the Tulalip Tribes traveled to and fished in the 

San Juan Islands and “frequently traveled to the Fraser River for trading.” Id. Here, 

on the other hand, Dr. Lane’s report simply does not provide that Lummi traveled 

the waters west of Whidbey Island at all and it certainly cannot be read to provide 

that Lummi traveled anywhere in those waters “frequently.” 

E. The District Court Correctly Determined that Lower Elwha Met its 
Burden. 

 
1. The Specific Geographic References in the Evidence Are All to the 

North of the Disputed Waters. 
 
The evidence and testimony cited by Judge Boldt in FF 46 offers no support 

for a finding of Lummi U&A in the disputed waters. None of the specific sites 

referred to in the evidence is in the disputed area. See KSER044. All of the 

evidence cited by Judge Boldt in FF 46 indicates that the Lummi were a people of 

the San Juan Islands and Bellingham Bay area who primarily relied upon the 
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fisheries in that area for their livelihoods. The documents cited in FF 45 and 46, 

including those relied on by Lummi in its opening brief, contain no evidence 

indicating that any fishing occurred with regularity anywhere beyond the San Juan 

Islands and the Bellingham Bay area. The necessary outcome from the review of 

the evidence cited in FF 46 is that “the evidence does not indicate the existence of 

marine water fisheries” beyond Lummi’s traditional area that are more than 

“incidental” or “occasional.” Muckleshoot III, 235 F.3d at 434-35. 

The only geographic area identified by Dr. Lane that is south of the San Juan 

Island area was the “present environs of Seattle.” USA-30 at 25-26 (ER130-131). 

Neither her report nor any other exhibit provides evidence of what type of fishery 

was visited in that general area or where exactly it was. Likewise, none of the 

evidence points to any other fisheries that were visited between the San Juan 

Islands in the north, where Lummi has U&A supported by the specific evidence in 

both FF 45 and FF 46, and the “present environs of Seattle” in the south. In 

determining the extent of a tribe’s U&A, what is crucial is not “general evidence,” 

but rather the “specific evidence” of fishing that was presented by Dr. Lane and on 

which Judge Boldt based his findings. Lummi I, 235 F.3d at 451. Judge Boldt’s 

factual finding – FF 46 – “must be read in light of the facts.” Muckleshoot III, 235 

F.3d at 433 (internal citation omitted). Thus it is the specific facts that control and 
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the specific facts do not support a finding that Lummi has U&A in the waters west 

of northern Whidbey Island. 

2. The Obvious Absence of Evidence in this Case Distinguishes it 
from this Court’s Tulalip Tribes Decision. 

 
In Tulalip Tribes, this Court affirmed the district court’s application of the 

two-part mode of analysis to determine Judge Boldt’s intent underlying the finding 

of Suquamish’s U&A. 794 F.3d at 1136. The Court relied upon the evidence 

provided by Dr. Lane’s report and her trial testimony. For the eastern waters at 

issue, Dr. Lane provided that: (1) the Suquamish had to travel to larger rivers on 

the mainland to fish because they had limited resources in their home territory; (2) 

they harvested fall and winter salmon on the east side of Puget Sound; and (3) the 

Suquamish traditionally fished at the mouths of the Duwamish and Snohomish 

Rivers and in the adjacent marine areas. Id. at 1134. Accordingly this Court 

concluded that the evidence supports the district court’s determination that Judge 

Boldt intended to include the disputed eastern waters in Suquamish’s U&A. Id. at 

1135. 

Likewise for the western waters, Dr. Lane’s report expressly provided that 

Suquamish’s territory included “possibly … the west side of Whidbey Island,” but 

that “it was difficult … to establish the precise nature of Suquamish use of the west 

coast of Whidbey Island.” Id. Her report also provided that, although there did not 

appear to be “clear evidence of Suquamish winter villages on the west side of 
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Whidbey Island,” “… Suquamish travelled [sic] to Whidbey Island to fish.” Id. To 

bolster this direct evidence of Suquamish fishing at Whidbey Island, this Court 

added that the general evidence in Dr. Lane’s reports that all tribes traveled by 

canoe in marine waters, when coupled with Judge Boldt’s description of 

Suquamish’s U&A, also supported the district court’s determination that Judge 

Boldt did not intend to exclude the disputed bay areas within Admiralty Inlet on 

the western shores of Whidbey Island from Suquamish’s U&A. Id.8   

The documentary evidence in Tulalip Tribes is readily distinguishable from 

that here. Most notably, Dr. Lane did not mention Whidbey Island at all in her 

report on the Lummi, much less describe any fishing or travel in the waters off the 

west coast of that island. While Dr. Lane’s report did provide evidence of Lummi 

fishing in marine waters at specific locales in the vicinity of the San Juan Islands 

and the mainland, and particularly Bellingham Bay, her report did not did provide 

any specific information for any fishing or travel south of Fidalgo Island, which is 

to the north of Whidbey Island. As discussed above in section I.C.4 of this 

                                                           
8 Suquamish also argues that this Court’s Tulalip Tribes decision holds that 
“general evidence of travel alone” constitutes some evidence before Judge Boldt 
that would preclude a challenging tribe from meeting its burden. Dkt. 27 at 11. In 
Tulalip Tribes, for both the eastern and western waters, the general evidence 
worked in concert with specific evidence to bolster the Court’s decision. Tulalip 
Tribes, 794 F.3d at 1135. Neither the district court nor this Court acted on the basis 
of general evidence alone. See also, Upper Skagit, 590 F.3d at 1025 (holding that 
the contested waters were not included because there was no evidence that 
Suquamish fished or traveled in those waters). 
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argument, the statement in Dr. Lane’s report “that these Indians travelled widely 

and frequently throughout the waters of the Sound and Straits is commented on by 

numerous early observers,” was not specific to Lummi, it was a reference to all of 

the Indians of Western Washington. ER130  

Contrary to Lummi’s argument, Dkt. 21 at 46-47, the evidence in this 

subproceeding is not sufficient to support a finding of intent on Judge Boldt’s part 

to include the contested waters in Lummi’s U&A. While this Court has held that 

Admiralty Inlet is included in Lummi’s U&A, Lummi I, 235 F.3d at 452, and the 

record demonstrates that Lummi fished in the San Juan Islands (ER130-31), there 

is no documentary evidence in the record that Lummi “traveled throughout the 

Sound, including to the west of Whidbey Island.” Dkt. 21 at 53. Indeed, Lummi 

does not and cannot cite to any part of the record for the proposition that it traveled 

through the waters west of Whidbey Island. So, Lummi cites to argument in its 

opening brief instead. Dkt. 21 at 53. For that reason, the communal nature of 

marine fishing does not apply to the disputed waters on behalf of Lummi because 

there is no evidence of Lummi travel in those waters. 

F. Neither the Text of Decision I Nor the Evidence Shows that Judge 
Boldt Intended to Include the Disputed Waters in Lummi’s U&A. 

 
 Lummi’s final argument based on linguistic clues in Decision I is a function 

of the first part of the two-part mode of analysis. Dkt. 21 at 53. This Court has 

already determined that the description of Lummi’s U&A in Decision I is 
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ambiguous. Lummi II, 763 F.3d at 1183, 1187; Lummi I, 235 F.3d at 449. Even if 

the Court were to conclude on the basis of textual clues in FF 46 that Judge Boldt 

intended to include the contested waters within the geographic description of 

Lummi’s U&A, the next step for the Court would be to review the evidence to test 

that understanding. Upper Skagit, 590 F.3d at 1024-25. Here the review of that 

evidence demonstrates that there was no evidence in the record before Judge Boldt 

of Lummi use of the waters immediately west of northern Whidbey Island for 

either fishing or travel. 

1. There Are No Linguistic Clues in Decision I to Aid in the 
Interpretation of Northern Puget Sound. 

Lummi argues that Judge Boldt must have intended to include the disputed 

waters in Northern Puget Sound because this Court has used the term Puget Sound 

in a manner that would encompass the disputed waters. Dkt. 21 at 54. However, 

the context in which the term is used matters. In Upper Skagit, this Court held that 

“the inquiry properly focuses on individual U&As, thus the fact that a body of 

water is included in Puget Sound in one instance does not mean that body of water 

is included in Puget Sound in other U&As. 590 F.3d at 1026. The district court 

recognized this in the order appealed from here. ER016-017.  

This Court has held that Judge Boldt distinguished between the Strait of 

Juan de Fuca, Hood Canal and Puget Sound in Decision I. Lummi I, 235 F.3d at 

451-52. That case also holds that Judge Boldt understood the Strait of Juan de Fuca 
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to be a region to the west of the Puget Sound region. Id. It does not follow from 

that, as Lummi argues, that Judge Boldt understood the disputed waters to be 

included in Puget Sound. Dkt. 21 at 48-49. In that case, the Court was concerned 

with the lack of linguistic clues to compare for Admiralty Inlet. For that reason, 

linguistic clues were not helpful to the determination of whether Judge Boldt 

meant to include or exclude Admiralty Inlet from Lummi’s U&A. Lummi I, 235 

F.3d at 451-52. Likewise, as Lummi concedes in its brief, there are no linguistic 

clues to compare for the disputed waters here because Judge Boldt did not use the 

term “waters west of Whidbey Island” in Decision I.9 Dkt. 21 at 55. For this 

reason, Lummi’s argument fails and the district court properly determined on the 

basis of no evidence in the record that the disputed waters were not part of 

Lummi’s U&A. ER016-017. 

2. The “From-To” Description of Lummi’s U&A Is the Very Reason 
Why it Has Been Found to be Ambiguous. 

Lummi insists on the basis of the map (USA-62) and common sense (Judge 

Boldt used a “from-to” description) that the waters west of northern Whidbey 

                                                           
9 Lummi also argues that Judge Boldt’s Post-Decision I use of the term “Northern 
Puget Sound,” when merely quoting Lower Elwha’s 1975 motion for additional 
U&A, means that in Decision I he understood the waters west of Whidbey Island 
to be part of Northern Puget Sound, not the Strait of Juan de Fuca. Dkt. 21 at 49. 
But that does not help resolve the ambiguous use of the term “Northern Puget 
Sound” in FF 46 because, as discussed in section I.F.1 above, this Court already 
determined, on the basis of linguistics and a review of the evidence, that Judge 
Boldt did not intend to include the Strait of Juan de Fuca in Lummi’s U&A in 
Northern Puget Sound. Lummi I, 235 F.3d at 451-52. 
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Island are within the scope of the area Judge Boldt delineated in FF 46. Dkt. 21 at 

48. However, the evidentiary “context” within which a particular geographic term, 

such as “Northern Puget Sound,” was used by Judge Boldt is significant in 

establishing and resolving ambiguity. United States v. Washington, 20 F.Supp.3d 

828, 833 (W.D. Wash. 2007), aff’d sub nom. Upper Skagit, 590 F.3d 1020 (noting 

that an analogous phrase from the description of Suquamish’s U&A—“the marine 

waters of Puget Sound from the northern tip of Vashon Island to the Fraser 

River”—gives rise to ambiguity “surrounding” the meaning of the term “Puget 

Sound”). It is of course possible to draw a line on a map connecting the Fraser 

River with the city of Edmonds so as to pass right through the waters west of 

northern Whidbey Island. However, even if the disputed waters are within the 

scope of the area, the evidence in the record cited by Judge Boldt in FF 46 does not 

support the conclusion that Judge Boldt intended to include all of the marine 

waters in that area in Lummi’s U&A. Upper Skagit, 590 F.3d at 1024-25 (holding 

that although the disputed waters were included within the area defined by Judge 

Boldt, there was no evidence in the record of fishing or travel that would support 

the inclusion of those waters in the tribe’s U&A).  
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The conclusion that the disputed waters are not included does not, as Lummi 

argues, Dkt. 21 at 32, have the effect of diminishing the scope of Lummi’s U&A.10 

Upper Skagit, 590 F.3d at 1025. There is not any evidence in the record that would 

support a finding of U&A in those waters and thus Judge Boldt could not have 

intended to include them. Absent such intent on the part of Judge Boldt, Lummi 

“never had the right to fish in those waters in the first place.” Id. 

For very similar reasons, it does not matter if these waters were understood 

by Judge Boldt to be the Strait of Juan de Fuca, the waters immediately west of 

northern Whidbey Island, or Northern Puget Sound because, as discussed above, 

there is no evidence in the record that was before Judge Boldt that Lummi fished or 

traveled in these waters. In the absence of such evidence, Judge Boldt could not 

have intended to include them in Lummi’s U&A. 

II. Lummi Is Not Entitled to a Remand to Adduce Evidence That Was Not 
in the Record Before Judge Boldt. 

 
Lummi filed two motions in the district court—one for summary judgment 

in the Paragraph 25(a)(1) matter arguing that Judge Boldt intended to include the 

disputed waters, and a second, for partial summary judgment, under the continuing 

jurisdiction reserved in Paragraph 25(a)(6), seeking the opportunity to put on 

                                                           
10 Suquamish’s argument, Dkt. 27 at 12, that “from” is the place of beginning and 
“to” is the ending place and everything in between was undoubtedly intended to be 
included is directly contradicted by this Court’s decision in Upper Skagit, 590 F.3d 
at 1024-25. 
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evidence that was not before Judge Boldt. LSER14, -15, -18-20, -32-35. Lummi’s 

request to put on new evidence was in no way entailed in its 25(a)(1) motion 

regarding Judge Boldt’s intent; it was entailed only in the 25(a)(6) motion for 

partial summary judgment. Because of its disposition of the parties’ cross-motions 

of the 25(a)(1) issue, the district court concluded, correctly, that it did not need to 

reach any determination of the 25(a)(6) motion.  

In this appeal, Lummi seeks, first and foremost, a reversal of the decision 

regarding Judge Boldt’s intent under the 25(a)(1) claim and entry of judgment in 

its favor. Dkt. 21 at 54. But as a fallback, in the event this Court concludes that 

Judge Martinez was correct that Judge Boldt did not intend to include the waters 

west of Whidbey Island in Lummi’s U&A, Lummi seeks reversal of Judge 

Martinez and a remand to the district court so that Lummi can put on post-Boldt 

evidence under its 25(a)(6) claim. Id. at 54-55. It is flatly illogical to expect 

reversal of the district court in the event this Court concludes that it was correct.  

Lummi’s argues that the district court’s 25(a)(1) disposition necessarily 

means that Lummi’s U&A with respect to the contested waters could not have 

been “specifically determined” by Judge Boldt within the meaning of 25(a)(6). 

Dkt. 21 at 61. That conclusion does not follow from Lummi’s premise. Lummi is 

incorrectly conflating the instant action to interpret Judge Boldt’s original 

description of its U&A—over which the district court has continuing jurisdiction 
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under Paragraph 25(a)(1)—with an action to enlarge its U&A, which arises under 

the jurisdictional provision in Paragraph 25(a)(6), which has not been invoked in 

this case. In addition, Lummi overlooks that Judge Martinez’s decision not to 

entertain Lummi’s claim based on post-Boldt evidence was a case management 

decision that is to be reviewed on appeal for abuse of discretion. 

A. The District Court Did Not Abuse Its Discretion In Declining to 
Entertain a Lummi Cross-Claim Based on Post-Boldt Evidence. 

 
At the outset of the remand from this Court’s 2014 opinion, the district court  

concluded that this case should proceed as it has from its inception in 2011—as a 

case invoking the district court’s continuing jurisdiction under Paragraph 25(a)(1) 

to determine whether Lummi’s fishing in the disputed waters is “in conformity 

with” Judge Boldt’s delineation of Lummi’s U&A in Decision I, and not as a case 

to enlarge Lummi’s U&A on the ground that it has not yet been “specifically 

determined” as to these waters. ER040.  

A case under Paragraph 25(a)(1) is to interpret Judge Boldt’s intent in 

Decision I, in this case, whether he intended to include the contested waters in 

Lummi’s U&A. Because it involves interpretation of a prior decision, such a case 

must be based only on evidence that was before Judge Boldt in 1974.11 

                                                           
11 Lummi does not argue that its new evidence fits within the very limited 
exception to the prohibition on post-Decision I evidence, recognized in 
Muckleshoot II, 234 F.3d at 1100, for expert evidence of a common understanding, 
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Muckleshoot I, 141 F.3d at 1359. A case under 25(a)(6) to enlarge a U&A may 

include new evidence. In the remand proceedings below, Lummi clearly 

understood that the only way to bring in new evidence is to file a 25(a)(6) cross-

claim, because a month after the status conference it filed motions that the court 

continue the briefing schedule and waive the jurisdictional prerequisites for filing 

its 25(a)(6) Cross-Claim. ER040. 

 In denying those motions, the court reiterated its decision to proceed under 

25(a)(1): 

Only if the issues cannot be resolved by looking at the record before Judge 
Boldt, and should the Court find that the Lummi’s U&A in question was not 
specifically determined in [Decision I], would it be appropriate to turn to 
Paragraph 25(a)(6) for further proceedings. The briefing schedule in place 
contemplates this orderly management scheme. 
 

ER042 (Order On Motions) (emphasis added). In its summary judgment Order, the 

district court resolved the issues “by looking at the record before Judge Boldt,” 

quoted at length from the above-quoted Order On Motions, ER012, and concluded 

it “need not reach any determination under Paragraph [25](a)(6) in this matter.” 

ER024. 

The district court’s decisions—to proceed on the basis of Paragraph 

25(a)(1), the jurisdictional provision invoked since the outset of the case; to 

consider allowing additional evidence that was not before Judge Boldt only if and 
                                                                                                                                                                                           

contemporaneous with Judge Boldt’s decision, of a geographical term used by 
Judge Boldt that the 25(a)(1) action is seeking to interpret. 
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when it became necessary (which it did not); and to retain the jurisdictional 

prerequisites for the filing of Lummi’s proposed Paragraph 25(a)(6) Cross-

Claim—were case management decisions designed to further judicial economy and 

an orderly litigation process. District court case management decisions are 

reviewed on appeal for abuse of discretion. Muckleshoot I, 141 F.3d at 1358, citing 

O’Neill v. United States, 50 F.3d 677, 687 (9th Cir. 1995). In Muckleshoot I, this 

Court sustained the district court’s decision to allow the Muckleshoot Tribe to file 

a motion for summary judgment challenging the extent of another tribe’s U&A, in 

what had otherwise been a harvest allocation subproceeding, without requiring 

Muckleshoot to file a separate subproceeding or to engage in the Paragraph 25(b) 

pre-filing conference regarding the U&A challenge. This Court approved of the 

district court’s decision there because, unlike Lummi’s request below, to assert a 

cross-claim and present new evidence, Muckleshoot’s U&A challenge was limited 

to review of evidence in the record before Judge Boldt and there was no delay or 

added expense for discovery and development of additional evidence. Cf. ER043 

(Order On Motions), where Judge Martinez acknowledged that any cross-request 

by Lummi in the instant case “would be both premature and would cause the 

parties to incur potentially needless time and expense in carrying out the discovery 

that a Paragraph 25(a)(6) proceeding would entail.” 
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A cross-request by Lummi would indeed have prejudiced the Klallam Tribes 

by causing inordinate delay at an inappropriate juncture. Lummi was well aware 

that under Paragraph 25(b), a “Meet and Confer” session followed by a Cross-

Request For Determination were necessary prerequisites for invoking the court’s 

25(a)(6) jurisdiction—otherwise it would not have filed its companion motions to 

waive these jurisdictional prerequisites and suspend the briefing schedule. Lummi 

could have initiated its compliance with the pre-filing requirements at any time 

after this Court’s August, 2014 opinion in Lummi II, or for that matter at the outset 

of subproceeding 11-2 in November, 2011. Instead, it waited until the start of the 

summary judgment briefing schedule on remand that it had already agreed to.  

In addition, it is clear that Lummi’s cross-request would have led to 

additional discovery if allowed to go forward. Based on what Lummi attempted to 

file in the district court, ER030-038, its post-Decision I evidence is substantial, 

including some material available to Lummi since 1975 as well as some produced 

more recently. To fairly respond, the Klallams, and other interested parties, would 

have been entitled to review, research, and retain an expert; discovery would have 

ensued, causing additional delay and expense. By deferring that pending resolution 

of the Paragraph 25(a)(1) case, the district court avoided the waste of time and 

resources. 
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Dispensing with the Meet and Confer requirement would also have 

frustrated Paragraph 25(b)’s essential purpose of encouraging negotiation and 

mediation. United States v. Washington, 20 F.Supp.3d 899, 986 (W.D. Wash. 

2012)(“…negotiation and mediation must be thoroughly explored…” prior to 

invoking jurisdiction). “[B]efore a request for determination may be filed…the 

party seeking relief …shall meet and confer with all parties that may be directly 

affected by the request and attempt to negotiate a settlement of the matter in 

issue…” and that “the parties shall discuss…the basis of the relief sought by the 

requesting party…” United States v. Washington, 18 F. Supp. 3d. at 1213 

(Paragraph 25(b)(1))(emphasis added). Unless the “basis of the relief sought” 

includes the evidence to be relied upon by the requesting party, affected parties 

cannot properly evaluate whether and how to attempt settlement. Had the district 

court waived the meet and confer requirement in the instant case, potentially 

interested parties would not even have had notice of the basis of the claim. Given 

that Lummi’s purported evidence was new and extensive, it is possible that 

previously uninterested parties could have become interested but would have had 

no proper notice. Lummi suggested to the district court that “a quarter century of 

litigation has given all parties complete knowledge of what is at issue,” and that 

therefore the court should waive the pre-filing requirements, LSER35, KSER111-

112, clearly overlooking that it has not previously shared its new “basis for relief” 
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with any party. It is not enough to know that “what is at issue” is Lummi’s desire 

to fish in the waters west of Whidbey Island; under Paragraph 25(b)(1), all parties 

are entitled to know the actual evidence that supports Lummi’s latest theory of its 

claim. 

The district court correctly concluded that, until it had reviewed the evidence 

submitted to Judge Boldt as part of the 25(a)(1) case, it would have been 

premature, prejudicial, and inefficient to allow Lummi to develop and present post-

Boldt evidence. Contrary to Lummi’s contention that Judge Martinez offered no 

persuasive rationale for his decision not to reach the 25(a)(6) issue, Dkt. 21 at 65, 

he was in fact clear and consistent throughout the remand proceedings and 

provided his rationale on three separate occasions—at the March 10, 2015 status 

conference, ER040; in his Order On Motions of May 28, 2015, ER041-ER043; and 

in his summary judgment Order of July 17, 2015, ER012 and -024. Judge Martinez 

did not abuse his discretion in declining to entertain a Lummi Cross-Claim that 

could only be brought under Paragraph 25(a)(6), and it would be difficult to find 

error in his decisions even if a less deferential standard of review were to be 

applied. 

For similar reasons, this Court should also reject Lummi’s fallback request 

to order a remand for the purpose of allowing it to present its new evidence. 

Lummi is obliged to follow the procedures of Paragraph 25(b) if it desires to bring 
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its cross-claim to the district court. For this Court to order it while the case is in 

this posture would pre-empt the right of any tribe to challenge Lummi’s evidence 

or to seek mediation at the mandatory meet and confer session, or to file 

appropriate motions should Lummi subsequently go forward with a Cross-Request 

For Determination. 

B. Lummi’s U&A Has Been Specifically Determined. 

If this Court concurs with the district court’s conclusion that Judge Boldt did 

not intend to include the waters west of Whidbey Island in Lummi’s U&A, it 

would not follow as a matter of necessity, as Lummi claims, Dkt. 21 at 55, that its 

U&A with respect to those waters remains to be specifically determined. In fact, it 

would be appropriate to concur that there is no need to reach any determination 

under paragraph 25(a)(6). 

Moreover, other decisions show that the phrase “marine areas of Northern 

Puget Sound from the Fraser River south to the present environs of Seattle” is a 

specific determination of Lummi’s U&A that has already been made with respect 

to the area it describes.12 Muckleshoot I concluded that, “Judge Boldt, however, did 

                                                           
12 Indeed, Lummi essentially concedes this point when it acknowledges in its brief, 
“Specifically, Judge Boldt determined that ‘the usual and accustomed fishing 
places of the Lummi Indians at treaty times included the marine areas of Northern 
Puget Sound from the Fraser River south to the present environs of Seattle.’” Dkt. 
21 at 16 (emphasis added). Judge Boldt did indeed specifically determine Lummi’s 
U&A in this area, but did not intend to include within that U&A the specific waters 
presently contested. 
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‘specifically determine’ the location of Lummi’s usual and accustomed fishing 

grounds, albeit using a description that has turned out to be ambiguous.” 

Muckleshoot I, 141 F.3d at 1360. In context, this Court was clear that Judge 

Boldt’s specific determination was as to the entire “from/to” description, not just to 

the portion that was ambiguous, which in that case happened to be “the present 

environs of Seattle.” See discussion in Argument, I.F.2, supra. Two other prior 

cases have concluded that the general “to/from” description of Lummi’s U&A is 

also ambiguous with respect to the waters in dispute in this case. Lummi II, 763 

F.3d at 1187; Lummi I, 235 F.2d at 449. Ambiguity is thus a sign of a description 

that has “specifically determined” an area; if an area has no specific determination, 

there is no language available to describe it that could be either ambiguous or 

unambiguous. The phrase “not specifically determined,” as used in Paragraph 

25(a)(6), is for new areas located outside of an existing description, such as Judge 

Boldt’s description of Lummi’s existing U&A in the “marine areas of Northern 

Puget Sound from the Fraser River south to the present environs of Seattle.”  

Lummi appears to concur, pointing out that Muckleshoot I “does not forbid 

Paragraph 25(a)(6) requests that, while leaving Judge Boldt’s decree in place, seek 

a new order recognizing additional usual and accustomed grounds,” but adds that 

the “Requesting Parties” contend that “all of the Lummi’s usual and accustomed 

grounds have been ‘specifically determined,’ and that therefore the Lummi can 

  Case: 15-35661, 02/22/2016, ID: 9873950, DktEntry: 37, Page 55 of 65



49 
 

never proceed under Paragraph 25(a)(6).” Dkt. 21 at 67. But Lower Elwha did not 

make that argument in the district court proceedings. See LSER8, fn. 5 (rebutting 

Lummi’s contrary assertion suggestion and noting that availability of a 25(a)(6) 

claim should be determined case-by-case). Lower Elwha in fact agrees with 

Lummi that Paragraph 25(a)(6) is, as Lower Elwha noted above, “for new areas 

located outside of an existing description.” But the area for which Lummi desires a 

Paragraph 25(a)(6) cross-request is not such a new area.13 

Muckleshoot I also rejected the district court’s reliance on Paragraph 

25(a)(6) to allow latter-day evidence (in that case from Dr. Lane) because Lummi’s 

U&A in fact had already been “specifically determined” albeit with ambiguous 

language—the very thing that Lummi now seeks in its request for a remand. And 

in fact, although this Court noted that all Muckleshoot I parties should be allowed 

to put on evidence on remand, the scope of that evidence was to be limited to 

“other evidence indicative of the contemporary understanding of ‘the present 

environs of Seattle.’” 141 F.3d at 1360. That is not the kind of evidence that 

Lummi desires to adduce in pursuit of its 25(a)(6) Cross-Request. See fn. 11 above. 

Finally, U.S. v. Washington has never held that a U&A defined in the first 

instance as including all of the inland salt water of western Washington, or by a 

                                                           
13 Lummi also asserts, illogically and without authority, that not to allow it another 
opportunity to prove its claim would suggest that all prior 25(a)(6) cases that 
resulted in expansion of a U&A were in fact wrongly decided. Dkt. 21 at 67.   
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“from/to” description, necessarily must include all marine waters that could 

conceivably be encompassed by such a description. Nor is there any requirement 

for a “continuous” or uninterrupted U&A. This Court’s Upper Skagit case applied 

the two-step process and concluded that Suquamish’s broadly defined U&A does 

not include every sub-area of water embraced within the general “from/to” 

description. 590 F.3d 1020. But that does not take that geographic description out 

of the category of having been “specifically determined.” To conclude otherwise 

would potentially convert into a new 25(a)(6) case every one of those 25(a)(1) 

cases that resolved an ambiguity in Judge Boldt’s original description by 

concluding that Judge Boldt did not intend to include the sub-area in a tribe’s 

U&A—which is Lummi’s goal for this case. In the end, under the two-step process 

a given case depends on what the evidence before Judge Boldt shows as to his 

intent regarding the disputed waters. Here, Lummi’s U&A has indeed been 

specifically determined14 and the evidence before Judge Boldt does not indicate 

                                                           
14 Interested party Suquamish asserts that because Lummi II has concluded that the 
boundary of the Strait of Juan de Fuca and Lummi’s U&A has not been determined 
“explicitly” within the meaning of the law-of-the-case doctrine, Dkt. 27 at 18, 
Lummi’s U&A in this area cannot have been “specifically determined” within the 
meaning of Paragraph 25(a)(6). Id. at 19. This overlooks the essential context of 
Lummi II, which did not hold that Judge Boldt failed to determine Lummi’s U&A 
with respect to the contested waters; rather, Lummi II held that Lummi I was 
ambiguous as to Judge Boldt’s intent, Lummi II, 763 F.3d at 1187 (“we conclude 
that Lummi Indian Tribe [i.e., Lummi I] is ambiguous regarding whether the waters 
immediately to the west of northern Whidbey Island are included within the 
Lummi U & A”). Nothing in Lummi II precluded application of the two-step 
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any treaty-time fishing in the waters west of Whidbey Island. Accordingly, this 

Court should decline to remand to allow Lummi to adduce new evidence. 

C. Because Lummi Did Not Comply With the Jurisdictional 
Prerequisites of Paragraph 25(b), There Was No Jurisdiction Over 
Lummi’s Motion for Partial Summary Judgment Arising Under 
Paragraph 25(a)(6). 

 
Lummi’s 25(a)(1) summary judgment motion did not entail any request that 

it be allowed to present post-Boldt evidence. See Motion at LSER12-33. Only its 

25(a)(6) motion for partial summary judgment sought such relief, and Lummi’s 

only basis for asking this Court to remand would be through an appeal of the 

district court’s decision not to reach any 25(a)(6) determination. But the district 

court lacked jurisdiction to reach that issue and accordingly, this Court lacks 

jurisdiction to entertain Lummi’s remand request. A challenge to subject matter 

jurisdiction may be raised at any time while a matter is pending. City of South 

Pasadena v. Mineta, 284 F.3d 1154, 1157 (9th Cir. 2002).  

The district court’s continuing jurisdiction in this subproceeding was 

invoked by the Klallam tribes under Paragraph 25(a)(1), which limits district court 

review to evidence in the record before Judge Boldt under the two-step process. 

Lummi’s claim that its U&A has not been specifically determined—and may 

                                                                                                                                                                                           

process to determine Judge Boldt’s intent as to the waters west of Whidbey Island 
in the remand just conducted. In any event, if Suquamish were correct that 
Lummi’s U&A in this area has not been determined, then it would follow that 
Lummi cannot prevail on its 25(a)(1) argument, the main objective in its appeal. 
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therefore be determined by extra-record evidence—arises only under Paragraph 

25(a)(6), which Lummi failed to invoke even though it conceded that it was 

required to do so. Consequently, the district court’s jurisdiction over 

subproceeding 11-2 was limited to that conferred by Paragraph 25(a)(1).15 

Lummi attempted below to deny that the district court’s continuing 

jurisdiction goes to subject matter jurisdiction. LSER5 (“…exercise of continuing 

jurisdiction under Paragraph 25 is a question of authority, not subject matter 

jurisdiction.”). But the district court has previously ruled several times that subject 

matter jurisdiction flows from proper invocation of its continuing jurisdiction. 

United States v. Washington, 20 F.Supp.3d 986, 1020 (W.D. Wash. 2013)(“The 

Court has jurisdiction over the parties and the subject matter pursuant to 

Paragraph 25 of the Permanent Injunction, as amended August 11, 1993 ...”) 

(injunction requiring State of Washington to fix road culverts that block fish 

passage; internal citations omitted; emphasis added). Any party to U.S. v. 

Washington can invoke this continuing jurisdiction by following the requirements 

in Paragraph 25(b). “The procedures set forth in Paragraph 25 are mandatory for 

invoking the continuing jurisdiction of this Court, and may not be excused or 

modified.” United States v. Washington, 20 F.Supp.3d 899, 961-62 (W.D. Wash. 
                                                           
15 Lower Elwha did not object to the discussion in Section V of Lummi’s motion, 
LSER10-11, because that discussion sought no relief under 25(a)(6), but simply set 
forth Lummi’s views, and was within the scope of the briefing agreed to by the 
parties and approved by the district court. 
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2012)(emphasis added); see also, Id. at 986 (“Because the Court retained 

jurisdiction in this case for limited and express purposes, the pre-filing 

requirements of Paragraph 25 are jurisdictional and must be strictly 

construed.”)(emphasis added).  

D. Lummi Has Already Had Ample Opportunity to Adjudicate a U&A 
Claim Based On Post-Decision I Evidence.  

 
Lummi presented evidence to Judge Boldt in 1973 in support of a very broad 

claim to U&A throughout “Puget Sound,” including the entire Strait of Juan de 

Fuca all the way west to the Makah Reservation at the Pacific Ocean. Judge Boldt 

rejected testimony of Lummi fishers who asserted U&A rights in that western-most 

part of the Strait of Juan de Fuca, because he likely found it “self-serving” and less 

reliable than that of Dr. Lane. Lummi I, 235 F.3d at 451, citing United States v. 

Lummi Indian Tribe, 841 F.2d at 319 (elder testimony not necessarily accurate 

unless corroborated by expert). See also United States v. Washington, 18 

F.Supp.3d at 1161-62 (Coyle, J.). 

In 1990, Lummi filed a cross-claim in subproceeding 89-2 expressly seeking 

to add the waters west of Whidbey Island to its U&A, and began putting on post-

Decision I evidence. Lummi ultimately chose to rely on arguments that Judge 

Boldt had already determined these waters to be within its U&A, but there is no 

question that the district court and this Court considered Lummi’s cross-claim to 

be a claim to “expand” its U&A, and there is no question that the district court and 
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this Court were resolving the cross-claim as well as the Klallams’ initial Request 

For Determination. Lummi I, 235 F.3d at 447; United States v. Washington, 19 

F.Supp.3d at 1278-80.  

Lummi has thus already pursued a U&A claim to virtually all the waters in 

the greater Puget Sound region, including those at issue here, and Judge Boldt 

“specifically determined” that claim in 1974. Ambiguity in Judge Boldt’s 

determination was resolved in Lummi I as to the Strait of Juan de Fuca, Admiralty 

Inlet, and the mouth of Hood Canal. Subsequent litigation in subproceeding 11-2 

led to Lummi II, which concluded that Lummi I did not resolve the ambiguity as to 

the waters west of northern Whidbey Island. Judge Martinez has now determined 

that Judge Boldt did not intend to include those waters in Lummi’s U&A. 

But as the remand unfolded, Lummi once again proposed to file a cross-

request for the purpose of presenting post-Decision I evidence, something it began 

in 1990 in subproceeding 89-2. Any further attempt by Lummi to pursue a 25(a)(6) 

case must not come at the expense of resolving the present 25(a)(1) case. 

CONCLUSION 

 The district court correctly applied the two-step process that this Court has 

established for determining Judge Boldt’s intent in cases, such as this one, where 

the marine waters at issue have been described in a generalized fashion with 

ambiguous language, and correctly concluded that, based on the evidence before 
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him in Decision I, Judge Boldt did not intend to include the waters west of 

Whidbey Island in Lummi’s U&A. The district court also correctly decided that it 

did not need to reach any determination of Lummi’s request that it be allowed to 

develop a claim to the contested waters based on evidence not presented to Judge 

Boldt, under a jurisdictional provision that Lummi failed to invoke. 

 Accordingly, this Court should affirm the determinations and judgment of 

the district court. 

DATED this 22d day of February, 2016. 

Respectfully submitted, 

/s/ Stephen H. Suagee 
/s/ Samuel D. Hough 
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Office of General Counsel 
Lower Elwha Klallam Tribe 
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STATEMENT OF RELATED CASES PURSUANT TO  
CIRCUIT RULE 28-2.6 

 
 Appellee Lower Elwha Klallam Tribe is aware of the following related cases 

pending in this Court within the meaning of Circuit Rule 28-2.6: 

 United States v. Washington (In re Culverts), Ninth Circuit Appeal No. 13-

35474. This appeal by the State of Washington arises out of United States v. 

Washington, Subproceeding 01-01—a distinct subproceeding involving an 

unrelated dispute and numerous additional Tribes as well as the State of 

Washington. 

United States v. Washington, Ninth Circuit Appeal No. 15-35824 

(consolidated with No. 15-35827). This consolidated case consists of appeals of the 

District Court decision in United States v. Washington, Subproceeding 09-01—a 

subproceeding that involved interpretation of the Quinault and Quileute U&A 

determinations.  

 Upper Skagit Indian Tribe v. Suquamish Indian Tribe, Ninth Circuit Appeal 

No. 15-35540. This case is an appeal of the District Court decision in United States 

v. Washington, Subproceeding 14-01—a subproceeding that involved 

interpretation of the Suquamish U&A determination. 

 While these case are related in that they are part of the United States v. 

Washington main case, the cases do not directly involve the interpretation of 

Appellant Lummi Nation’s U&A at issue here.   
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