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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

CASE NO.: 2:15-cv-03639-GAM

RODELLA SMITH,

Plaintiff,

v.

WESTERN SKY FINANCIAL, LLC, DELBERT
SERVICES CORP., CASHCALL, INC., JOHN
DOES 1-10,

Defendants. /

REPLY IN SUPPORT OF DEFENDANTS WESTERN SKY FINANCIAL, LLC,
DELBERT SERVICES CORP. AND CASHCALL, INC.’S MOTION TO DISMISS FIRST
AMENDED COMPLAINT OR TO COMPEL ARBITRATION AND STAY OR DISMISS

THE CASE AND MEMORANDUM OF LAW IN SUPPORT [DOC. 15]

Pursuant to this Court’s Order granting leave to file a Reply, Defendants Western Sky

Financial, LLC (“Western Sky”), Delbert Services Corporation (“DSC”), and CashCall, Inc.

(“CashCall;” collectively, “Defendants”), by and through undersigned counsel, hereby file this

Reply in Support of their Motion to Dismiss First Amended Complaint or to Compel Arbitration

and Stay or Dismiss the Case (the “Motion”) [Doc. 15] and state:

I. Introduction

In her Response to the Motion (“Response”) [Doc. 21], Plaintiff raises five issues as to

which Defendants briefly reply:

First, Plaintiff argues that her First Amended Complaint (“Complaint”) should not be

dismissed because she is not required to “establish the elements of a prima facie case” and that

she should be allowed to amend her pleading. See Response at 4-7. Plaintiff misunderstands the

pleading standard in this Court and ignores the fact that no amendment could take her claims
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outside the ambit of the broad arbitration and exclusive venue provisions of the Loan Agreement

on which those claims are based.

Second, Plaintiff seeks to have the Court to strike the exhibits attached to the Motion, or

to convert the Motion to one for summary judgment pursuant to Fed. R. Civ. P. 56, arguing that

the Court is prohibited from considering the exhibits without allowing Plaintiff to conduct

discovery and subsequently treating the Motion as one for summary judgment. See Response at

8-9.
1

Plaintiff is incorrect; the Loan Agreement (Motion Ex. A) is the basis for her claims and

the Court not only should consider it as to the dismissal aspect of the Motion, Defendants’ venue

arguments are not limited by Plaintiff’s contentions in her pleading.

Third, ignoring the provision of the E-SIGN Act, and the obvious checkmarks made by

Plaintiff agreeing that she understood the checkmark would have the same legal force and effect

as a paper contract, Plaintiff further argues that the Western Sky Consumer Loan Agreement

executed by Plaintiff on March 7, 2012 (the “Loan Agreement”) is not executed or authenticated.

See Response at 9.

Fourth, Plaintiff’s claim that the venue provision is “burdensome,” id. at 11, ignores

binding precedent from the Supreme Court barring consideration of any claimed burden in

evaluating a venue provision.

Finally, Plaintiff asserts that only Western Sky may assert the arbitration provision. See

id. That argument is contrary to the explicit terms of the Loan Agreement to which Plaintiff

consented.

In sum, for the reasons set forth in more detail below, Plaintiff’s Response provides no

grounds to deny the Motion.
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II. Plaintiff Misstates the Standard of Review

Plaintiff spends a significant part of her Response addressing the pleading standard set

forth in Twombly and Iqbal and apparently requests leave to amend. See Response at 4-7.

Plaintiff is mistaken in contending that the Court must accept all of her allegations on a motion

to dismiss. While a court takes as true all factual allegations in a complaint, a court must

disregard legal conclusions and conclusory statements. See, e.g., Santiago v. Warminster Twp.,

629 F.3d 121, 128 (3d Cir. 2010) (citing Ashcroft v. Iqbal, 556 U.S. 662 (2009)). The very case

relied upon by Plaintiff, Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (see

Response at 4-5), recognizes that Iqbal requires a plaintiff to “plead more than the possibility of

relief to survive a motion to dismiss.” Id. at 211.

Thus, contrary to Plaintiff’s contention that bare-bones allegations are sufficient to

survive a motion to dismiss, Plaintiff must actually allege facts which show an entitlement to

relief – the mere possibility of misconduct is insufficient. She fails to recognize the correct

standard and, therefore, her entire Response must be viewed accordingly.

III. The Loan Agreement Is Properly Considered and Its Attachment to the Motion Does
Not Convert the Motion into a Motion for Summary Judgment

A court may rely on a document integral to or explicitly relied upon in a complaint

without converting a motion to dismiss to one for summary judgment. See, e.g., In re Burlington

Coat Factory Securities Litig., 114 F.3d 1410, 1426 (3d Cir. 1997). Indeed, Plaintiff “cannot

prevent a court from looking at the texts of the documents on which [her] claims are based by

failing to attach or explicitly cite them.” Id. “Otherwise, a plaintiff with a legally deficient claim

could survive a motion to dismiss simply by failing to attach a dispositive document on which it

1
Because the Motion lacks page numbers, the page references herein are to the ECF-marked

page numbers at the top of each page of the Response.
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relied. . . . The reason that a court must convert a motion to dismiss to a summary judgment

motion if it considers extraneous evidence submitted by the defense is to afford the plaintiff an

opportunity to respond. When a complaint relies on a document, however, the plaintiff is

obviously on notice of the contents of the document, and the need for a chance to refute evidence

is greatly diminished.” Pension Benefit Guaranty Corp. v. White Consol. Ind., Inc., 998 F.2d

1192, 1196-7 (3d Cir. 1993) (citations omitted). Accordingly, Plaintiff’s attempt to avoid the

terms of the Loan Agreement on which her claims are based by failing to attach it to her pleading

must be rejected. The Loan Agreement governs Plaintiffs’ claims, and binding precedent

demonstrates that the Court should consider the agreement in evaluating the Motion.

Furthermore, this Court has previously addressed the issue of whether a motion to compel

arbitration should be decided under a motion to dismiss or summary judgment standard, and

concluded that the Rule 12(b)(6) standard applies:

When it appears from the face of a complaint, and documents relied upon in the
complaint, that certain of its claims are subject to an enforceable arbitration
clause, a motion to compel arbitration should be considered under a Rule 12(b)(6)
standard without discovery's delay. If the party opposing arbitration does not, in
its complaint, allege “enough fact[s] to raise a reasonable expectation that
discovery will reveal” the clause to be unenforceable, Twombly, 550 U.S. at 556,
127 S.Ct. 1955, the motion to compel arbitration should be granted.

Somerset Consulting, LLC v. United Capital Lenders, LLC, 832 F. Supp. 2d 474, 482 (E.D. Pa.

2011). Here, the Loan Agreement was explicitly relied upon by Plaintiff in her Complaint and

Plaintiff does not allege the arbitration clause is unenforceable. Accordingly, it is proper for this

Court to decide the Motion as one to dismiss without converting it to a motion for summary

judgment – and the Court accordingly should compel arbitration of Plaintiff’s claims.
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IV. The Loan Agreement is Valid

Plaintiff admits in her Complaint that she obtained a loan from Western Sky, [Doc. 13,

¶ 8], but contends that the Loan Agreement attached to the Motion should not be considered

because it is “not executed nor authenticated.” Response at 9. Critically, Plaintiff does not argue

she did not enter into the Loan Agreement, she does not contest the validity of the Loan

Agreement, and she does not allege that she did not intend to be bound by the Loan Agreement.

Plaintiff completely ignores the fact that the Loan Agreement shows that she agreed to

be bound by its terms and conditions through her signing it in accordance with the Electronic

Signatures in Global and National Commerce Act (“E-SIGN”), 15 U.S.C. § 7001, et seq. See

Loan Agreement at 3, 6. E-SIGN provides:

(a) In general Notwithstanding any statute, regulation, or other rule of law (other
than this subchapter and subchapter II of this chapter), with respect to any
transaction in or affecting interstate or foreign commerce—

(1) a signature, contract, or other record relating to such transaction may
not be denied legal effect, validity, or enforceability solely because it is in
electronic form; and
(2) a contract relating to such transaction may not be denied legal effect,
validity, or enforceability solely because an electronic signature or
electronic record was used in its formation.

15 U.S.C. § 7001(a). Here, Plaintiff placed checkmarks in the box indicating that she “read all of

the terms and conditions of this promissory note and disclosure statement and agree[d] to be

bound thereto. [She understood] and agree[d] that [her] execution of this note shall have the

same legal force and effect as a paper contract.” See Loan Agreement at 6.

Accordingly, Plaintiff’s argument that the Loan Agreement is not executed nor

authenticated is without merit and her challenge to the Loan Agreement fails.
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V. Discovery is Inappropriate and Unnecessary

Plaintiff has no need for discovery where, as here, the making of the arbitration

agreement is not at issue. To the extent Plaintiff challenges the legal validity of the entire Loan

Agreement, as she appears to do in Section III-B of the Response, that challenge is one only for

the arbitrator. See Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 449 (2006).

Moreover, to the extent Plaintiff attempts to argue that the Motion to Compel Arbitration

entitles her to discovery based upon Twombly and Iqbal, she is incorrect. “Rule 8 marks a

notable and generous departure from the hypertechnical, code-pleading regime of a prior era, but

it does not unlock the doors of discovery for a plaintiff armed with nothing more than

conclusions.” Iqbal, 556 U.S. at 678-79. Here, Plaintiff has not even offered conclusions;

rather, she simply argues that the Motion attaches a document not referenced in her Complaint –

an allegation which is clearly incorrect – and that she is therefore entitled to discovery regarding

the exhibits. Response at 9. She is mistaken.

“In order to show that the validity of the agreement [to arbitrate] is ‘in issue,’ the party

opposing arbitration must show a genuine issue of material fact as to the validity of the

agreement to arbitrate.” Great Earth Cos. v. Simons, 288 F.3d 878, 889 (6th Cir. 2002).

Plaintiff has made no such showing. Plaintiff’s purely legal argument does not require discovery

and Plaintiff’s request should be denied.

VI. The Choice of Law/Venue Selection Clause is Valid and Enforceable

Plaintiff makes a bald, one-sentence assertion that the choice of law/venue selection

provision she explicitly agreed to in the Loan Agreement is “void as being unduly burdensome…

.” Response at 11. In Atl. Marine Constr. Co. v. U.S. Dist. Court for W. Dist. of Tex., 134 S. Ct.

568 (2013), the Supreme Court substantially narrowed the grounds that parties may assert to void
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a forum-selection clause. Significantly, the Supreme Court directly rejected Plaintiff’s

contention that the venue to which she agreed in the Loan Agreement is “unduly burdensome”

and, therefore, “void.” See Response at 11. The Supreme Court held that where the “parties

agree to a forum-selection clause, they waive the right to challenge the preselected forum as

inconvenient or less convenient for themselves or their witnesses, or for their pursuit of the

litigation.” Atl. Marine, 134 S. Ct. at 582; id. at 583 n.8 (holding that these standards apply both

to motions to transfer and motions to dismiss under forum non conveniens). “As a consequence,

a district court may consider arguments about public-interest factors only,” and “should not

consider arguments about the parties’ private interests.” Id. at 582 (emphasis added).

Accordingly, Plaintiff’s sole argument regarding the venue issues must be rejected, and,

even if the Court does not compel this matter to arbitration, it should dismiss it under Rule

12(b)(3) for being filed in the improper venue.

VII. All Defendants are Entitled to Enforce the Arbitration Clause

Plaintiff argues that only Western Sky may assert the Arbitration Clause. Response at 11.

The Arbitration Clause requires Plaintiff to arbitrate “any controversy or claim between [her] and

Western Sky or the holder or servicer of the Note.” Loan Agreement at 4 (emphasis added). By

Plaintiff’s own allegations, “Western Sky transferred the servicing of Smith’s loan to Defendant,

Delbert Services. Delbert then transferred the servicing of the loan to Defendant, CashCall.”

Complaint, ¶ 10; see also id., ¶¶ 16-17. Thus, plaintiff does not dispute that both Western Sky

and CashCall are servicers of the Loan Agreement and, under the Loan Agreement’s express

terms, Plaintiff has agreed to arbitrate her claims against them.

VIII. Conclusion
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Because Plaintiff’s Complaint fails to adequately plead a claim upon which relief can be

granted, because the Loan Agreement is properly considered by this Court on Defendants’

Motion to Dismiss, because the Loan Agreement, including the forum selection clause, is valid

and enforceable, because Plaintiff has not exhausted her tribal remedies, or alternatively, because

Plaintiff’s claims against all three Defendants must be arbitrated, this Court should dismiss

Plaintiff’s Complaint.

WHEREFORE, Defendants Western Sky Financial, LLC, Delbert Services Corporation,

and CashCall, Inc. respectfully requests that this Court dismiss the Complaint under the doctrines

of forum non conveniens or tribal exhaustion or, alternatively, compel arbitration and stay or

dismiss this case, and grant them such other and further relief as the Court deems just and proper.

/s/ Robert E. Slavkin
ROBERT E. SLAVKIN, ESQUIRE
Pennsylvania Bar No. 70331
robert.slavkin@akerman.com
Akerman LLP
420 S. Orange Avenue, Suite 1200
Post Office Box 231 (32802-0231)
Orlando, Florida 32801
Telephone: (407) 423-4000
Facsimile: (407) 843-6610

Attorneys for Defendants Western Sky Financial,
LLC, Delbert Services Corp. and CashCall, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 20, 2015, a true and correct copy of the foregoing

was served via transmission of Notices of Electronic Filing generated by CM/ECF or in some

other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing, on all counsel or parties of record on the Service List

below.

/s/ Robert E. Slavkin
Attorney

SERVICE LIST

Matthew B. Weisberg, Esq.
WEISBERG LAW PC
7 South Morton Ave.
Morton, PA 19070
Telephone: 610-690-0880
Email: mweisberg@weisberglawoffices.com
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

CASE NO.: 2:15-cv-03639-GAM

RODELLA SMITH,

Plaintiff,

v.

WESTERN SKY FINANCIAL, LLC, DELBERT
SERVICES CORP., CASHCALL, INC., JOHN
DOES 1-10,

Defendants. /

ORDER GRANTING DEFENDANTS WESTERN SKY FINANCIAL, LLC, DELBERT
SERVICES CORP. AND CASHCALL, INC.’S MOTION TO DISMISS FIRST

AMENDED COMPLAINT OR TO COMPEL ARBITRATION AND STAY OR DISMISS
THE CASE AND MEMORANDUM OF LAW IN SUPPORT [DOC. 15]

This ____ day of _______________, 2015, it is ORDERED that Defendants Western Sky

Financial, LLC, Delbert Services Corp. and CashCall, Inc.’s Motion To Dismiss First Amended

Complaint Or To Compel Arbitration And Stay Or Dismiss The Case And Memorandum Of Law

In Support [Doc. 15] is hereby GRANTED.

__________________________________
United States District Judge

Case 2:15-cv-03639-GAM   Document 24   Filed 10/20/15   Page 10 of 10


