
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF PENNSYLVANIA 

 

Rodella Smith     : 

5209 N. 9
th

 St.     :    

Philadelphia, PA 19141   : NO.:  15-3639 

: 

    Plaintiff, : 

 v.     : 

      : 

Western Sky Financial, LLC, et al.  : 

612 E. St.     : 

Timber Lake, SD 57656   : JURY TRIAL DEMANDED 

      : 

    Defendants. : 

ORDER 

 

 AND NOW this ________ day of _______, 2015, upon consideration of Defendants’ 

Motion to Dismiss Plaintiff’s Amended Complaint, and Plaintiff’s Response in Opposition 

thereto, it is hereby ORDERED and DECREED that Defendants’ Motion is DENIED. 

 AND IT IS SO ORDERED. 

 

 

       ________________________________ 

       Gerald A. McHugh             ,J. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF PENNSYLVANIA 

 

Rodella Smith     : 

5209 N. 9
th

 St.     :    

Philadelphia, PA 19141   : NO.:  15-3639 

: 

    Plaintiff, : 

 v.     : 

      : 

Western Sky Financial, LLC, et al.  : 

612 E. St.     : 

Timber Lake, SD 57656   : JURY TRIAL DEMANDED 

      : 

    Defendants. : 

 

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION TO 

DISMISS 

 

 Incorporating by reference Plaintiff’s attached Memorandum of Law, Plaintiff 

respectfully requests this Honorable Court deny Defendants’ Motion to Dismiss. 

 

       WEISBERG LAW 

 

 

       /s/ Matthew B. Weisberg 

       Matthew B. Weisberg, Esquire 

       Attorney for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

Rodella Smith     : 

5209 N. 9
th

 St.     :    

Philadelphia, PA 19141   : NO.:  15-3639 

: 

    Plaintiff, : 

 v.     : 

      : 

Western Sky Financial, LLC, et al.  : 

612 E. St.     : 

Timber Lake, SD 57656   : JURY TRIAL DEMANDED 

      : 

    Defendants. : 

 

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S RESPONSE IN 

OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 

 

I. Operative Facts 

 Around March 2012, Plaintiff obtained a loan from Defendant, Western Sky Financial in 

an amount of approximately $5,000.00. (First Amended Complaint [“FAC”], ¶8).  Smith then 

made payments of about $480.00 until August 2014 – paying approximately $13,000.00 in total 

(far more than she ever borrowed or was to repay).  (FAC, ¶9). 

 After refusing to make further payments, Western Sky transferred the loan to Co-

Defendant, Delbert who in turn transferred the loan to Defendant, CashCall (¶10). 

 Starting around early 2014, Defendants began calling Smith’s work and residential phone 

numbers, and e-mailed Smith demanding ongoing payments – threatening Smith. (¶11).  The 

aforesaid calls were ongoing. (Id.).  Defendants repeatedly also called Smith’s granddaughter.  

(Id.). 

 Smith demanded that Defendants stop calling – Defendants continued. (¶12). 
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 Plaintiff brings this action for Defendants’ Usury, Fair Debt Collection Practices Act 

(“FDCPA”), Fair Credit Extension Uniformity Act (“FCEUA”), and Unfair Trade Practices & 

Consumer Protection Law (“UTPCPL”) violations. 

II. Standard 

A. Motion to Dismiss:  Fowler re Twombly and Iqbal
1
 

Reversing the District Court’s 12(b)(6) dismissal upon claims of insufficient specificity, 

the Third Circuit held the United State Supreme Court in Twombly and Iqbal (in accord with 

Phillips) merely requires that the Complaint “set out ‘sufficient factual matter’ to show that the 

claim is sufficiently plausible… [allowing] the reasonable inference that the defendant is liable 

for the misconduct alleged.”  Fowler v. UPML Shadyside - - F. 3d - -, 2009 WL 2501662 (C.A.3 

(Pa) 2009) (quoting Ashcroft v. Iqbal, 129 S.Ct. 1955 (2009)); Bell Atlantic Corp. v. Twombly, 

550 U.S. 544 (2007); Phillips v. County of Allegheny, 515 F.3d 224, 230 (C.A.3 2008).   

Fowler reiterated the appropriate Motion to Dismiss standard, as elucidated in Phillips, 

remaining: “courts [must] accept all factual allegations as true, construe the Complaint in the 

light most favorable to the plaintiff, and determine whether, under any reasonable reading of the 

Complaint, the plaintiff may be entitled to relief.”  Fowler, supra (quoting Phillips, at 233) 

(emphasis added).  “Although Fowler’s Complaint is not as rich with detail as some might 

prefer, it need only set forth sufficient facts to support plausible claims.”
2
  Fowler (citing 

Twombly, at 564, n.8).   

                                                 
1
 See generally, "Simplified Pleading, Meaningful Days in Court, and Trials On The Merits:  Reflections On The 

Deformation of Federal Procedure," New York University Law Review, Vol. 88, p. 286 (April 2013). 

 
2
 Mr. Sharp:  It’s a conclusory fact. 

 

Justice Breyer:  Well, it’s a fact.  They sat in their view -- 

 

Mr. Sharp:  It’s a conclusion. 
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 “Even post-Twombly, it has been noted that a plaintiff is not required to establish the 

elements of a prima facie case but instead, need only put forth allegations that ‘raise a reasonable 

expectation that discovery will reveal evidence of the necessary element.’”  Fowler, supra; 

(quoting Graff v. Subbiah Cardiology Associates, Ltd., 2008 WL 231 2671 (W.D. Pa. 2008) 

Phillips, at 234.  Thus, courts should not dismiss a complaint for failure to state a claim if it 

“contain[s] either direct or inferential allegations respecting all the material elements necessary 

to sustain recovery under some viable legal theory.” Montville Twp. v. Woodmont Builders 

LLC, No. 05-4888, 2007 WL 2261567, at *2 (3d Cir. 2007) (quoting Twombly, at 1969).  In 

fact, a Plaintiff need not plead any causes of action (merely facts with request for relief).  See 2 

James Wm. Moore et al., Moore's Federal Practice P 8.04[3]. 

“Under the Federal Rules of Civil Procedure, an evidentiary standard is not a proper 

measure of whether a complaint fails to state a claim.”  Fowler, supra  “…[S]tandards of 

pleadings are not the same as standards of proof.”  Id.  “[A] well-pleaded complaint may proceed 

even if it strikes a savvy judge that actual proof of those facts alleged is improbable and that a 

recovery is very remote and unlikely.”  Id. (quoting Twombly, at 556). 

B. Amended Pleading 

   A Plaintiff should be provided an opportunity to file an Amended Complaint if it appears 

that the deficiencies can be corrected.  Twombly, supra.; See, 2A J. Moore, Moore’s Federal 

Practice ¶12.07 [2.-5], P.12-99 (2d ed. 1994); accord, In re Spree.com Corp., 2001 WL 1518242 

(Bankr. E.D. Pa. 2001).  Under this liberal pleading standard, courts should generally grant 

                                                                                                                                                             
Justice Breyer:  All right.  I don’t know what a conclusory fact is as opposed 

to a regular fact. 

 

Dart Cherokee Basin Operating Co. v. Owens, 13-719 (S.Ct. October 7, 2014) (excerpt from transcript of oral 

argument). 
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plaintiffs leave to amend their claims before dismissing a complaint that is merely deficient. See 

Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2002); Shane v. Fauver, 213 F.3d 

113, 116-17 (3d Cir. 2000).   

 The Court should freely give leave to amend a Complaint “when justice so requires.”  

FRCP 15(a)(2); Fowler, supra. (“we note that the District Court inexplicably foreclosed Fowler 

from an opportunity to amend her Complaint so as to provide further specifics…” Though the 

deadline for amended pleadings had not yet expired, the District Court dismissed Fowler’s 

Complaint with prejudice in error) (emphasis added).  The Court should grant Plaintiffs leave to 

amend their Complaint unless futile or prejudicial, even if not requested. Adams v Gould, Inc., 

739 F.2d 858, 868-870 (C.A.3 1984) (reversing district court denial of motion to amend a 

complaint to assert a new legal theory); Arthur V. Maersk, Inc., 434 F.3d 196, 204-2017 (C.A.3 

2006) (reversing district court denial of motion to amend to add a new party approximately one 

year after initiation); Lorenz v. CSX Corp., 1 F.3d 1406, 1414 (C.A.3 1993) (finding no 

prejudice three years after action and two years after complaint was amended for second time); 

Estate of Frank P. Lagano v. Bergen County Prosecutor's Office, No. 13-3232 (C.A.3. 2014) 

(citing Alston v. Parker, 363 F.3d 229, 235 (C.A.3 2004)) (reversing a district court for not sua 

sponte granting leave to amend). 

 “Prejudice” is often used as a misnomer – prejudice is not defined by the requirement of 

ongoing litigation or defense but instead results from an inability to defend. Lorenz, supra.  

"Futility" invokes the 12(b)(6) standard upon the district court's notice of the complaint's 

deficiencies.  Davis v. Abington Memorial Hospital, 765 F.3d 236, 244-245 (C.A.3 2014) (citing 

Krantz v. Prudential Investments Fund Management, LLC, 144 F.3d 140, 144 (C.A.3 2002). 

  

Case 2:15-cv-03639-GAM   Document 21   Filed 10/16/15   Page 6 of 13



 C. Scope of Review 

 Only a document integral to or explicitly relied upon in the complaint may be considered 

without converting a motion to dismiss into one for summary judgment.  In re Burlington Coat 

Factory Sec. Litig., 114 F.3d 1410, 1426 (C.A.3 1997).  “[W]hat is critical is whether the claims 

in the complaint are ‘based’ on an extrinsic document and not merely whether the extrinsic 

document was explicitly cited.”  Schmidt v. Skolas, No. 13-3750 (C.A.3. October 17, 2014) 

(quoting Watterson v. Page, 987 F.2d 1, 3-4 (C.A.1 1993)).   

III. Argument 

Plaintiff notes the Seventh Circuit’s recent 12(b)(6) extrapolation.  Runnion v. Girl 

Scouts of Greater Chicago and Northwest Indiana, No. 14-1729 (C.A.7 May 8, 2015).  That is, as 

previously identified, Respondent’s pleadings are to be accepted as true with all reasonable 

inferences therefrom adduced in his favor with any missing elements left for discovery. Fowler, 

supra.   

In a historical context, Runnion, supra., illustrates a Movant’s difficult burden as well as 

the constrictions upon a District Court:  a Plaintiff need only plead that which is in his 

knowledge therein minimally giving notice to Defendants consistent with FRCP 8.  Runnion, 

supra. (distinguishing between “code” and “notice” pleading in light of Twombly/Iqbal)  

(accord, Fowler, supra.). 

 The transactions alleged in the Complaint are not subject to the Indian Commerce Clause 

of the United States Constitution; Western Sky is itself a façade and/or alter ego of Co-

Defendants. (FAC, ¶3).  Western Sky is not registered as a consumer loan company in 

Pennsylvania and does not have any physical branches or presence in the Commonwealth of 

Pennsylvania. (¶14).  Notwithstanding, Western Sky regularly engages in the business of making 
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personal, unsecured loans over the internet to consumers in the Commonwealth of Pennsylvania 

(and throughout the United States). (¶15). 

 Defendants have taken substantial steps to conceal their business scheme from consumers 

and state and federal regulators.  (¶18).  Western Sky does not identify its relationship with 

CashCall or Delbert or its website or in any marketing materials.  (¶19).  Western Sky holds 

itself out to the public as a stand-alone tribal entity which provides small loans and payday loans 

to consumers; in reality, CashCall creates all advertising and marketing materials for Western 

Sky and reimburses Western Sky for administrative costs.  (¶20).  CashCall reviews consumer 

applicants for underwriting requirements. CashCall funds the loans. CashCall services the loans. 

(Id.). 

 Upon information and belief, while Western Sky claims to operate within the boundaries 

of the Cheyenne River Sioux Reservation, Western Sky is not an arm of the Sioux tribe. (¶21).  

The Sioux tribe does not have any ownership interest or operating rule in Western Sky. (¶ 22). 

A. Plaintiff’s motion to strike Defendants’ exhibits and reference thereto, or, in the 

 alternative, to convert Defendants’ motion to one for summary judgment allowing 

 limited discovery relevant thereto in the interim 

 

 As indicated in the above Standard, supra., the only object upon which this Honorable 

Court may base its scope of review is the FAC.  In eschewing this principle (as well as the 

standard upon 12(b)(6) – accepting Plaintiff’s Complaint’s averments as true with all reasonable 

inferences therefrom adduced in favor of Plaintiff with any omitted elements left for discovery), 

Defendants’ motion attaches documents not referenced nor attached to Plaintiff’s Complaint.  In 

fact, Defendants request this Honorable Court to employ the contra – standard: by accepting 

Defendants’ counter-arguments as true. 
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 Defendants’ motion’s exhibits should be stricken as well as any references thereto.  

Therefore, Defendants’ motion should be denied (as wholly reliant thereupon). 

 In the alternative, to the extent this Honorable Court entertains Defendants’ exhibits (as 

well as Defendants’ arguments thereupon), Plaintiff respectfully requests this Honorable Court 

convert Defendants’ motion to one for summary judgment allowing limited discovery (upon 

those exhibits as well as Defendants’ arguments thereupon). GGNSC Equity Holdings, LLC v. 

Breslin, 2014 WL 5463856, *6 - *8 (M.D.Pa.); Rocke v. Pebble Beach Co., 541 Fed.Appx. 208, 

212-213 (C.A.3) (unpublished). 

B. The loan agreement is not executed nor authenticated 

 

 Even if this Honorable Court (impermissibly) enlarges its scope of review to encompass 

the loan agreement (Defendants’ Exh. A), the loan agreement is not executed nor authenticated 

as regards to the subject loan. 

 Being entirely predicated on an inadmissibly unexecuted and unauthenticated claimed 

subject loan agreement, Defendants’ motion should be denied. GNNSC Equity Holdings, LLC, 

supra.; See generally, Guidotti v. Legal Helpers Debt Resolution, LLC, 716 F.3d 764 (C.A.3 

2013). 

C. Tribal Immunity 

 

 While Defendants seek to invoke tribal immunity, even if this Honorable Court were to 

further (impermissibly) enlarge its scope of review to deem the loan agreement binding upon 

Plaintiff, the mere invocation of tribal immunity does not render tribal immunity applicable; 

indeed, the Complaint specifically disavows tribal immunity. 

 By analogy, if a binding contract were to be deemed invoking federal law, a breach 

thereof could not be actioned in federal court without an independent basis for federal law. See 
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generally, Phillips v. Potter, 2009 WL 2132420 (W.D.Pa.).  Said differently, merely because a 

contract claims invoking tribal immunity does not mean that it does. 

 To the extent this Honorable Court deems tribal immunity to be invoked by the loan 

agreement, without a foundation (which can only be factually observed – especially in light of 

the contrary allegations of the Complaint) tribal immunity cannot apply. 

 D. Arbitration 

 

 For the same reasons tribal immunity does not apply (i.e., outside the scope of this 

Honorable Court’s review, and unexecuted and unauthenticated), so too must the arbitration 

provision fail. 

 Otherwise, the arbitration provision is inconsistent:  

 (1) It contends it is governed by the Cheyenne River Sioux Tribal Nation; but then 

 (2) Delegates the administration of the arbitration to the American Arbitration 

Association or JAMS.   

 To the extent such delegation of tribal arbitration may be allowed to third-party private 

organizations (denied), such delegation would be unconscionably cost-prohibitive to Plaintiff 
3
 –

rendering the arbitration provision void.  That is, the third-party private arbitrator would be able 

to change parties equally for presumably an expert to interpret (for the arbitrator) tribal law – 

pursuant to the loan agreement.   

 To wit, under at least AAA’s Consumer Arbitration Rules, a consumer need only pay a 

fraction of the Defendant-Respondent’s costs – also inconsistent with the arbitration provision. 

www.ADR.org/aaa/showproperty?noeid=/UCM/ADRstage202145e  

                                                 
3
 If this Honorable Court requires “proof,” Plaintiff again alternatively requests the motion be converted to FRCP 56 

– so that Plaintiff may provide. Suffice to say, Plaintiff was in such dire financial straits as to take out such a loan. 
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 Indeed, the arbitration provision’s mission is clear: to render this dispute void ab initio – 

an outcome federal law prohibits. Gillespie v. Colonial Life & Acc. Ins. Co., 2009 WL 890579 

(W.D.Pa.).  Even assuming the private arbitrator could invoke tribal law without an expert 

(denied), Plaintiff’s undersigned counsel is not licensed by the tribe nor has any knowledge 

whatsoever of tribal law – which will render Plaintiff unrepresented and unable to proceed. 

 E. The choice of law/venue provision is void as unduly burdensome. 

 

 The choice of law and venue provision is void as being unduly burdensome to Plaintiff. 

Central Contracting Co. v. Maryland Cas. Co., 367 F.2d 341 (C.A.3 1966). 

F. Alternatively, if tribal immunity or arbitration applies, it must only apply to Co-

 Defendant, Western Sky. 

 

 If tribal immunity or arbitration is to apply, the loan agreement regards Western Sky, 

only. 

 To wit, Defendants have produced no documentation with which this Honorable Court 

may regard the inter-relationship between Defendants. 

 G. Defendants’ motion is void ab initio. 

 

 Defendants request this Honorable Court dismiss the case.   

 However, the invocation of arbitration requires a case to be “stayed.” 9 U.S.C.A. § 3. 

Further, tribal immunity would render this court without jurisdiction – not invoked. FRCP 12 

(B)(1). 

 To wit, Defendants’ motion only invokes 12(b)(6): void ab initio. 

 WHEREFORE, Plaintiff respectfully requests this Honorable Court deny Defendants’ 

Motion to Dismiss.  In the alternative, Plaintiff respectfully requests Defendants’ motion be 

converted to one for summary judgment allowing interim discovery. 
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       WEISBERG LAW 

 

 

       /s/ Matthew B. Weisberg  

       Matthew B. Weisberg, Esquire 

       Attorney for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

Rodella Smith     : 

5209 N. 9
th

 St.     :    

Philadelphia, PA 19141   : NO.:  15-3639 

: 

    Plaintiff, : 

 v.     : 

      : 

Western Sky Financial, LLC, et al.  : 

612 E. St.     : 

Timber Lake, SD 57656   : JURY TRIAL DEMANDED 

      : 

    Defendants. : 

 

CERTIFICATE OF SERVICE 

 

 I, Matthew B. Weisberg, Esquire, hereby certify that on this 16
th

 day of October, 2015, a 

true and correct copy of the foregoing Plaintiff’s Response in Opposition to Defendants’ Motion 

to Dismiss was served via ECF, upon the following parties: 

Robert E. Slavkin, Esquire 

Akerman, LLP 

420 South Orange Avenue 

Suite 1200 

Orlando, FL 32801 

 

 

 

WEISBERG LAW 

 

 

       /s/ Matthew B. Weisberg 

       Matthew B. Weisberg, Esquire 

       Attorney for Plaintiff 
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