
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
NAVAJO NATION,      ) 
a federally recognized Indian tribe,   ) 
Navajo Nation Department of Justice ,  ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )    Civil Action No. 1:14-CV-01909 (TSC) 
       ) 
DEPARTMENT OF THE INTERIOR,  )     
       )  
  and     ) 
       ) 
S.M.R. JEWELL, in her official capacity as  ) 
Secretary, U.S. Department of the Interior,  ) 
       ) 
  Defendants.    ) 
                                                 ) 
 
DEFENDANTS’ CROSS MOTION FOR SUMMARY JUDGMENT AND OPPOSITION 

TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, the United States 

Department of the Interior and S.M.R. Jewell, in her official capacity as Secretary of the Interior 

(“Defendants”), by and through undersigned counsel, respectfully move this Court to deny 

Plaintiff’s motion for summary judgment and grant Defendants’ motion for summary judgment.  

In support of this motion, Defendants respectfully refer the Court to the attached memorandum 

of points and authorities, to the exhibits filed herewith, to the exhibits filed with Plaintiff’s 

Complaint, and to the Joint Statement of Stipulated Facts. 
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DATED:  April 3, 2015 Respectfully submitted,  
 
      
 BENJAMIN C. MIZER 
 Acting Assistant Attorney General 
 
 ERIC R. WOMACK 
 Assistant Branch Director   
 
 /s/ Elizabeth L. Kade  
 ELIZABETH L. KADE  
 (D.C. Bar No. 502980) 
 Trial Counsel 
 U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 20 Massachusetts Avenue, N.W. 
 Washington, D.C.  20530  
 Telephone: (202) 616-8491 
 Facsimile: (202) 616-8470 
 E-mail: Elizabeth.L.Kade@usdoj.gov 
 
 Counsel for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
NAVAJO NATION,      ) 
a federally recognized Indian tribe,   ) 
Navajo Nation Department of Justice ,  ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )    Civil Action No. 1:14-CV-01909 (TSC) 
       ) 
DEPARTMENT OF THE INTERIOR,  )     
       )  
  and     ) 
       ) 
S.M.R. JEWELL, in her official capacity as  ) 
Secretary, U.S. Department of the Interior,  ) 
       ) 
  Defendants.    ) 
                                                 ) 
 

DEFENDANTS’ STATEMENT OF MATERIAL FACTS 
 

Pursuant to LCvR 7(h), the United States Department of the Interior and S.M.R. Jewell, 

in her official capacity as Secretary of the Interior (“Defendants”), by and through undersigned 

counsel, respectfully submit this statement of material facts. 

1. The Navajo Nation and the BIA’s Navajo Regional Office entered into Contract No. 

A12AV00698, effective January 1, 2012 to December 31, 2016 (“Contract”), to transfer 

the funding and the functions, services, activities, and programs otherwise contractible 

under the Indian Self-Determination and Education Assistance Act of 1975, 25 U.S.C. 

§§ 450 et seq. (“ISDEAA”), for the Tribal Courts Program from the federal government 

to the Navajo Nation.  Joint Statement of Stipulated Facts ¶ 6 (“Stipulations”); Exhibit A 

to Defendants’ Cross Motion for Summary Judgment and Opposition to Plaintiff’s 

Motion for Summary Judgment (“Defendants’ MSJ”). 
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2. The Contract requires the Navajo Nation and the BIA to negotiate successor Annual 

Funding Agreements (“AFAs”), each of which is incorporated into the Contract.  

Stipulations ¶ 7. 

3. The Calendar Year (“CY”) 2012 AFA included a scope of work pursuant to the 2007 

Strategic Plan of the Navajo Nation Judicial Branch, which included fifteen specific tasks 

and objectives.  Stipulations ¶ 10; Defendants’ MSJ Ex. A, Att. A – Fiscal Year 2012 

Scope of Work at 1-2.   

4. The CY 2012 AFA provided the Navajo Nation with $1,349,659 to provide these 

services.  Stipulations ¶ 8; Defendants’ MSJ Ex. A at 1.   

5. The scope of work under the proposed CY 2014 AFA included fifteen specific tasks and 

objectives set forth in Attachment A to the proposed CY 2014 AFA.  Stipulations ¶ 18; 

Compl. Ex. B, Att. A – Fiscal Year 2014 Scope of Work at 2.  Those same fifteen 

specific tasks and objectives were previously included in the Contract’s CY 2012 and 

2013 AFAs.  See Stipulations ¶ 19; Defendants’ MSJ Ex. A, Att. A – Fiscal Year 2012 

Scope of Work at 1-2. 

6. Due to a lapse in annual agency appropriations from Congress, the Executive agencies of 

the federal government, including the Department of the Interior and the BIA, were 

unable to operate from October 1, 2013, through October 16, 2013, except in limited 

circumstances set forth by law.  Compl. Exs. D, I; Defendants’ MSJ Ex. B, Declaration of 

Jeanette Quintero at ¶ 9 (“Quintero Decl.”); see also Compl. Ex. G at 4-5, Declaration of 

Ronald Duncan at ¶ 8.  The BIA’s Navajo Regional Office was closed, and a sign was 

placed on the front doors of the Gallup Federal Building noting that the building was 

closed due to the lapse in appropriations.  Quintero Decl. at ¶ 9.  Only excepted or 
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exempted employees were allowed to work during the lapse.  Compl. Ex. I; Quintero 

Decl. at ¶ 9. 

7. There were no excepted employees in the BIA’s Navajo Regional office authorized to 

receive or work on ISDEAA contracts during the government shutdown.  Compl. Ex. I; 

Quintero Decl. at ¶ 9.  The BIA’s Navajo Regional office had an exempt employee, Mr. 

Raymond Slim, whose salary was funded from multi-year appropriations for road 

construction contracts.  Compl. Ex. I; Quintero Decl. at ¶ 10.  As an exempt employee, he 

was specifically authorized to receive or work on contracts related to road construction 

during the government shutdown.  Compl. Ex. I; Quintero Decl. at ¶ 10.  He was not 

deemed excepted in order to work on contracts such as the Navajo Nation’s Contract for 

the Tribal Courts Program.  Compl. Ex. I; Quintero Decl. at ¶ 10.   

8. On October 4, 2013, Mr. Ronald Duncan handed the Navajo Nation’s proposed CY 2014 

AFA to Mr. Slim at the receptionist’s desk of the Self-Determination Office in the BIA’s 

Navajo Regional Office.  Stipulations ¶ 15; Quintero Decl. at ¶ 11.  Mr. Slim marked the 

CY 2014 AFA proposal for intra-office mail delivery to Ms. Jeanette Quintero.  Quintero 

Decl. at ¶ 11.  However, due to the lapse in appropriations, intra-office mail delivery had 

ceased and did not resume until October 17, 2013, so the CY 2014 AFA proposal 

remained at the receptionist’s desk until October 17, 2013, on which date Ms. Quintero 

received the Navajo Nation’s CY 2014 AFA proposal.  Id.  During the lapse in 

appropriations, Ms. Quintero and the other employees in her office except for Mr. Slim 

were furloughed.  Id. 

9. On October 21, 2013, the BIA issued a letter acknowledging receipt of the Navajo 

Nation’s CY 2014 AFA proposal on October 17, 2013.  Stipulations ¶¶ 21–22; Compl. 
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Ex. D.  In this letter, the BIA stated that the 90-day period to approve, decline, or award 

the Navajo Nation’s CY 2014 AFA proposal would end on January 15, 2014.  

Stipulations ¶ 21; Compl. Ex. D.   

10. The Navajo Nation did not respond to the BIA’s October 21, 2013 letter.  Stipulations 

¶ 23. 

11. After the BIA acknowledged receipt of the CY 2014 AFA proposal, the BIA began its 

review of the proposal.  Quintero Decl. at ¶ 12.   

12. On November 7, 2013, the BIA issued a letter to the Navajo Nation that described the 

agency’s concerns with the proposal and requested additional information to resolve 

those concerns.  Stipulations ¶¶ 24–25; Defendants’ MSJ Ex. D.   

13. The BIA’s letter requested that the Navajo Nation “provide [its] response to our points of 

concern by November 29, 2013, so that we may complete the review of [its] CY 2014 

SAFA proposal.  We will hold the approval of the Tribal Courts proposal until requested 

documents are submitted.”  Defendants’ MSJ Ex. D at 2. 

14. The BIA did not receive a response to its November 7, 2013, letter.  Stipulations ¶ 26.   

15. On January 9, 2014, the BIA formally requested a 45-day extension “to provide 

additional time for the Navajo Nation to submit a response to the Navajo Region’s review 

letter dated November 7, 2013.”  Stipulations ¶ 27; Compl. Ex. E.  

16. The BIA did not receive a response to its extension request.  Stipulations ¶ 28. 

17. On January 15, 2014, the BIA issued its formal partial declination of the Navajo Nation’s 

CY 2014 AFA proposal.  Stipulations ¶ 30; Compl. Ex. F.  The Navajo Nation’s CY 

2014 AFA proposal included a proposed budget of $17,055,517.00.  Stipulations ¶ 20.  

The BIA declined the amount of funding requested by the Navajo Nation above the 
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$1,292,532 Secretarial amount determined pursuant to 25 U.S.C. § 450j-1(a)(1).  Compl. 

Ex. F; see Stipulations ¶ 9.   

18. On February 4, 2014, the BIA sent a follow-up letter to the Navajo Nation, attaching the 

documents the BIA relied upon to support its partial declination.  Compl. Ex. H; see also 

25 C.F.R. § 900.29(a) (requiring the Secretary to provide the tribe “within 20 days, any 

documents relied on in making the [declination] decision”). 

19. On January 30, 2014, the BIA received a letter from the Navajo Nation dated January 30, 

2014, which asserted that the BIA’s partial declination of the Navajo Nation’s CY 2014 

AFA proposal was untimely.  Compl. Ex. G.  For the first time, the Navajo Nation 

indicated its belief to the BIA that the deadline for approval or declination of the proposal 

was January 2, 2014.  Id.; Quintero Decl. at ¶ 22. 

20. On February 7, 2014, the BIA issued a letter in response, noting that the BIA’s partial 

declination of the Navajo Nation’s CY 2014 AFA proposal was timely issued on January 

15, 2014.  Compl. Ex. I.   
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DATED:  April 3, 2015 Respectfully submitted,  
 
      
 BENJAMIN C. MIZER 
 Acting Assistant Attorney General 
 
 ERIC R. WOMACK 
 Assistant Branch Director   
 
 /s/ Elizabeth L. Kade  
 ELIZABETH L. KADE  
 (D.C. Bar No. 502980) 
 Trial Counsel 
 U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 20 Massachusetts Avenue, N.W. 
 Washington, D.C.  20530  
 Telephone: (202) 616-8491 
 Facsimile: (202) 616-8470 
 E-mail: Elizabeth.L.Kade@usdoj.gov 
 
 Counsel for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
NAVAJO NATION,      ) 
a federally recognized Indian tribe,   ) 
Navajo Nation Department of Justice ,  ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )    Civil Action No. 1:14-CV-01909 (TSC) 
       ) 
DEPARTMENT OF THE INTERIOR,  )     
       )  
  and     ) 
       ) 
S.M.R. JEWELL, in her official capacity as  ) 
Secretary, U.S. Department of the Interior,  ) 
       ) 
  Defendants.    ) 
                                                 ) 
 
DEFENDANTS’ RESPONSE TO PLAINTIFF’S STATEMENT OF MATERIAL FACTS 

 
Pursuant to LCvR 7(h), the United States Department of the Interior and S.M.R. Jewell, 

in her official capacity as Secretary of the Interior (“Defendants”), by and through undersigned 

counsel, respectfully submit this Response to Plaintiff’s Statement of Material Facts As to Which 

There Is No Genuine Issue (“Response”).  This Response is designed solely to respond to the 

Plaintiff’s Statement by identifying which of the factual grounds for Plaintiff’s Motion for 

Summary Judgment are denied.  These disputes relate only to facts Plaintiff proffers, and have 

no bearing on Defendants’ Motion for Summary Judgment or the factual support for that Motion.  

Defendants maintain that there are no genuine issues of material fact with respect to the grounds 

entitling Defendants to summary judgment.   

The paragraph numbers for this Response refer to the corresponding numbers in 

Plaintiff’s Statement: 

1. Undisputed. 
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2. Undisputed. 

3. Undisputed. 

4. Undisputed. 

5. Undisputed. 

6. Undisputed. 

7. Undisputed. 

8. Paragraph 8 of Plaintiff’s Statement contains legal conclusions and opinions about the 

statutory scheme, to which no response is required.  The Court is respectfully referred to 

the cited statutes for a full and accurate statement of their contents.  To the extent a 

response is required, this paragraph is disputed.  See 25 U.S.C. § 450j-1(b). 

9. Defendants do not dispute that the Nation’s funding proposal for CY 2014 consisted of a 

cover letter and the Nation’s proposed CY 2014 AFA.  The Court is respectfully referred 

to these materials for a full and accurate statement of their contents. 

10. Paragraph 10 of Plaintiff’s Statement constitutes Plaintiff’s characterization of the 

proposed 2014 AFA and its attachments, to which the Court is respectfully referred for a 

full and accurate statement of their contents.  Defendants do not dispute that the Nation 

proposed to administer and perform the tasks and objectives of the Tribal Courts Program 

identified in the proposed 2014 AFA’s Scope of Work. 

11. Paragraph 11 of Plaintiff’s Statement constitutes Plaintiff’s characterization of the 

proposed 2014 AFA and its attachments, to which the Court is respectfully referred for a 

full and accurate statement of their contents.  Defendants do not dispute that the Scope of 

Work included various tasks and objectives. 

12. Undisputed. 
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13. This paragraph constitutes Plaintiff’s characterization of the proposed 2014 AFA and its 

attachments, to which the Court is respectfully referred for a full and accurate statement 

of their contents.  Defendants do not dispute that Plaintiff’s request totaled 

$17,055,517.00. 

14. Defendants dispute Plaintiff’s characterizations in Paragraph 14 of Plaintiff’s Statement 

except to admit that Mr. Ronald Duncan signed the sign-in sheet provided by the 

uniformed officer at the BIA’s Navajo Regional Office on October 4, 2013, and Mr. 

Duncan handed Plaintiff’s proposed CY 2014 AFA for the Navajo Nation’s Tribal Courts 

program to Indian Self-Determination Specialist Raymond Slim, an employee of the BIA.  

The BIA sent a letter to Plaintiff dated October 21, 2013, to which the Court is 

respectfully referred for a full and accurate statement of its content.   

15. Paragraph 15 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  To the extent a response is required, Defendants dispute that they 

did not decline the Nation’s proposal within 90 days of receipt by the Secretary.  

16. Paragraph 16 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  Defendants do not dispute that the BIA requested a 45-day 

extension in a letter dated January 9, 2014, “to provide additional time for the Navajo 

Nation to submit a response to the Navajo Region’s review letter dated November 7, 

2013,” and the BIA did not receive a formal response to this extension request.  To the 

extent a response is required to the remainder, it is disputed. 

17. Paragraph 17 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  Defendants do not dispute that the BIA formally partially declined 
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Plaintiff’s proposed CY 2014 AFA in a letter dated January 15, 2014, which speaks for 

itself.  To the extent a response is required to the remainder, it is disputed. 

18. Defendants do not dispute that the Nation issued a letter dated January 27, 2014, to the 

BIA.  The remainder constitutes Plaintiff’s characterization of the letter, to which the 

Court is respectfully referred for a full and accurate statement of its content.   

19. Paragraph 19 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  Defendants do not dispute that the BIA issued a letter to Plaintiff on 

February 4, 2014, transmitting the documents upon which it had relied when it issued its 

formal partial declination of Plaintiff’s proposed CY 2014 AFA.  See 25 C.F.R. 

§ 900.29(a) (requiring the Secretary to provide, “within 20 days [of a declination], any 

documents relied on in making the decision”).  The Court is respectfully referred to the 

letter for a full and accurate statement of its contents.   

20. Defendants do not dispute that the BIA issued a letter to Plaintiff on February 7, 2014, in 

response to Plaintiff’s letter dated January 27, 2014.  The Court is respectfully referred to 

the letter for a full and accurate statement of its contents.  The remainder of this 

paragraph contains legal conclusions and opinions to which no response is required.  To 

the extent a response is required, it is disputed. 

21. Undisputed. 

22. Defendants do not dispute that they sent a letter dated February 28, 2014, to the Navajo 

Nation concerning the 2014 AFA proposal.  The Court is respectfully referred to the 

letter for a full and accurate statement of its contents.   The remainder of this paragraph 

contains legal conclusions and opinions to which no response is required.  To the extent a 

response is required, it is disputed. 
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23. Defendants do not dispute that they received a letter from the Nation dated November 19, 

2013, and that they responded to that letter on December 10, 2013.  The Court is 

respectfully referred to the letters for a full and accurate statement of their contents.   The 

remainder of this paragraph contains legal conclusions and opinions to which no response 

is required.  To the extent a response is required, it is disputed. 

24. Paragraph 24 of Plaintiff’s Statement contains legal conclusions and opinions, as well as 

Plaintiff’s characterizations, to which no response is required.  To the extent a response is 

required, it is disputed.  The Court is respectfully referred to the November 19, 2013, 

letter for a full and accurate statement of its contents.   

25. Paragraph 25 of Plaintiff’s Statement contains legal conclusions and opinions, to which 

no response is required.  To the extent a response is required, it is disputed. 

26. Paragraph 26 of Plaintiff’s Statement contains legal conclusions and opinions, to which 

no response is required.  To the extent a response is required, it is disputed. 

27. Paragraph 27 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  To the extent a response is required, it is disputed. 

28. Defendants do not dispute that the Nation submitted a letter to the BIA on March 24, 

2014, supplemented by a letter of April 17, 2014, which purported to submit a claim to 

the BIA Self-Determination Awarding Official.  This Court is respectfully referred to 

these letters for a full and accurate statement of their contents.  Defendants dispute 

Plaintiff’s characterization of these letters. 

29. Defendants do not dispute that the BIA issued a letter to Plaintiff dated May 13, 2014, 

which Plaintiff received on May 20, 2014, in response to the letters described in 

paragraph 28.  Defendants dispute Plaintiff’s characterization of this letter, which advised 
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that the Awarding Official did “not have authority to review this appeal under the CDA” 

because Plaintiff’s dispute was more appropriately characterized as a pre-award 

declination appeal.  The Court is respectfully referred to the letter for a full and accurate 

statement of its contents. 

30. Paragraph 30 of Plaintiff’s Statement contains legal conclusions and opinions to which no 

response is required.  The Court is respectfully referred to the May 13, 2014, letter and 

the attached IBIA opinion for a full and accurate statement of their contents. 

31. Defendants do not dispute that the BIA paid the Nation $1,814,135.00 for the CY 2014 

Tribal Courts Program contract.  Defendants dispute Plaintiff’s characterizations of this 

payment. 

DATED:  April 3, 2015 Respectfully submitted,  
 
      
 BENJAMIN C. MIZER 
 Acting Assistant Attorney General 
 
 ERIC R. WOMACK 
 Assistant Branch Director   
 
 /s/ Elizabeth L. Kade  
 ELIZABETH L. KADE  
 (D.C. Bar No. 502980) 
 Trial Counsel 
 U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 20 Massachusetts Avenue, N.W. 
 Washington, D.C.  20530  
 Telephone: (202) 616-8491 
 Facsimile: (202) 616-8470 
 E-mail: Elizabeth.L.Kade@usdoj.gov 
 
 Counsel for Defendants 
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INTRODUCTION 

This is a challenge, brought under Section 110 of the Indian Self-Determination and 

Education Assistance Act of 1975, 25 U.S.C. §§ 450 et seq. (“ISDEAA”), and the Contract 

Disputes Act, 41 U.S.C. §§ 7101 et seq. (“CDA”), to the timeliness of the January 15, 2014, 

decision of the Bureau of Indian Affairs (“BIA”), a bureau of the United States Department of 

the Interior, to partially decline to enter into the Navajo Nation’s (“Navajo Nation”) proposed 

Calendar Year (“CY”) 2014 Annual Funding Agreement (“AFA”) for operation of the Navajo 

Nation’s Tribal Courts Program.   

In CY 2014, the Navajo Nation proposed funding for its Tribal Courts Program that was 

more than 13 times ($17,055,517/$1,292,532) the level of funding provided in CY 2013, which 

was the funding level determined by the Secretary for the CY 2014 contract pursuant to 25 

U.S.C. § 450j-1(a)(1).  The Navajo Nation hand-delivered the CY 2014 AFA proposal during a 

lapse in federal appropriations, when no one at the BIA Navajo Regional Office was authorized 

to receive or act on the proposal on behalf of the Secretary.  As soon as the lapse in 

appropriations ended, the BIA swiftly completed its review of the proposal.  The BIA sent letters 

to the Navajo Nation on October 21, 2013, and November 7, 2013, explaining that the 90-day 

statutory deadline ended on January 15, 2014, identifying several problems with the Navajo 

Nation’s proposal, and seeking additional information from the Navajo Nation to permit 

negotiations between the parties, as had occurred routinely in the past.  Despite these good faith 

attempts, the Navajo Nation remained silent as to its purported belief that the proposal was 

“received” for purposes of the 90-day clock on October 4, 2014.  The Navajo Nation should not 
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be entitled to reap a windfall from the BIA’s good faith attempt to negotiate consistent with the 

purposes and intent of the ISDEAA and associated regulations.  

To the contrary, the best reading of the statutory and regulatory scheme is that the 90-day 

statutory clock under the ISDEAA did not begin to run until annual appropriations were restored 

on October 17, 2013, because the Navajo Nation’s CY 2014 AFA proposal for the Tribal Courts 

Program could not have been “received by the Secretary” for purposes of the ISDEAA during 

the shutdown at the Navajo Regional Office.   The office did not have any positions designated 

as excepted or exempted from the prohibitions of the Anti-Deficiency Act which would 

authorize an employee to “receive” such a proposal during the shutdown.   

Furthermore, Plaintiff should not be entitled to claim that the Navajo Nation’s CY 2014 

AFA proposal was statutorily “received by the Secretary” for purposes of the 90-day clock on 

October 4, 2013.  The BIA relied on the Navajo Nation’s silence in the face of the agency’s 

repeated, good faith attempts to negotiate as demonstrating the Navajo Nation’s agreement that 

the 90-day approval period began on October 17, 2013.  If the Navajo Nation had notified the 

BIA that they believed the proposal was statutorily “received by the Secretary” on October 4, 

2013, the BIA could have issued its formal declination by January 2, 2014.    

Even if the Court determines that the Navajo Nation’s CY 2014 AFA proposal was 

deemed approved—a result that Defendants believe is contrary to law—the proposed CY 2014 

funding amount which exceeds the Contract’s Secretarial amount should be rejected.  This is 

consistent with a plain reading of the statutory and regulatory scheme and with Ninth Circuit 

precedent, and the rationale for this interpretation is particularly clear where, as here, an 

ISDEAA proposal includes a funding level which is grossly disproportionate to the Secretarial 
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amount.  The Navajo Nation’s proposed $17,055,517.00 amount for CY 2014 grossly exceeds 

the Secretarial amount for the Contract and appears to be facially unreasonable.  The Navajo 

Nation’s proposed funding was more than 13 times ($17,055,517/$1,292,532) the level of 

funding determined by the Secretary for CY 2014, and the Navajo Nation has not provided any 

formula or detailed explanation as to why the proposed funding is facially reasonable. 

Accordingly, this Court should deny Plaintiff’s motion for summary judgment, grant 

Defendants’ cross motion for summary judgment, and enter judgment for Defendants. 

STATUTORY AND REGULATORY BACKGROUND 

The BIA provides a broad range of services, both directly and through funding 

agreements with tribes and tribal organizations, to more than 2.0 million American Indian and 

Alaska Natives who are members of 566 federally-recognized tribes.  See U.S. Dep’t of the 

Interior, Budget Justifications and Performance Information Fiscal Year 2015: Indian Affairs at 

IA-GS-2 (2015).  Among other services, the BIA may provide or contract with tribes to provide 

education, social services, and repair and maintenance of roads and bridges, as well as law 

enforcement, detention services, and administration of tribal courts. See, e.g., 25 U.S.C. § 13; 

ISDEAA, 25 U.S.C. §§ 450 et seq. 

A tribe’s or tribal organization’s authority to contract with the BIA to perform BIA 

services arises under the ISDEAA.  Congress created the ISDEAA to effect “an orderly 

transition from the Federal domination of programs for, and services to, Indians to effective and 

meaningful participation by the Indian people in the planning, conduct, and administration of 

those programs and services.”  25 U.S.C. § 450a(b); see also id. § 450b(j) (requiring the BIA to 

enter into contracts with tribes “for the planning, conduct and administration of programs and 
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services which are otherwise provided to Indian tribes and their members”).  Upon the request of 

a tribe by tribal resolution, the ISDEAA requires the BIA to enter into a self-determination 

contract with the tribe or a tribal organization to administer any program, function, service or 

activity that is currently provided by the BIA for the benefit of the tribe.  25 U.S.C. § 450f(a)(1).   

The ISDEAA provides that the funding transferred pursuant to a self-determination 

contract “shall not be less than the appropriate [agency] would have otherwise provided for the 

operation of the programs or portions thereof for the period covered by the contract [if the 

agency had continued to provide the service itself].”  Id. § 450j-1(a)(1) (emphasis added). This 

amount is also called the “Secretarial amount.”1  The ISDEAA prohibits including duplicative 

costs in the Secretarial amount.  Id. § 450j-1(a)(3)(A).  In short, a self-determination contract 

“transfer[s] the funding [for the Secretarial amount] and the [] related programs [or activities] (or 

portions thereof)” from the BIA to a tribal organization.  Id. § 450l(c), model agreement § (a)(2) 

(emphasis added). 

A tribal organization that wishes to enter into a self-determination contract must submit a 

proposal to the Secretary to review.  Once a proposal has been received by the Secretary, the 

Secretary has 90 days to approve the contract proposal and award the contract or decline the 

contract proposal.  See 25 U.S.C. § 450f(a)(2) (“[T]he Secretary shall, within ninety days after 

receipt of the proposal, approve the proposal and award the contract . . . .”) (emphasis added); 25 

C.F.R. § 900.16 (“The Secretary has 90 days after receipt of a proposal to review and approve 

                                                 
1 To carry out this requirement, BIA implementing regulations require a tribal organization’s 
proposal for a self-determination contract to identify the funds requested for the program to be 
performed, including the tribal organization’s share of BIA funds related to the program. See 25 
C.F.R. § 900.8(h). 
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the proposal and award the contract or decline the proposal in compliance with section 102 of the 

Act and subpart E.”) (emphasis added).  This 90-day deadline may be extended by written 

agreement from the tribe.  25 U.S.C. § 450f(a)(2); 25 C.F.R. § 900.17.  The BIA’s regulations 

provide that “if a proposal is not declined within 90 days after it is received by the Secretary”, 

the proposal “is deemed approved and the Secretary shall award the contract or any amendment 

or renewal within that 90-day period and add to the contract the full amount of funds pursuant to 

section 106(a) of the Act.”  25 C.F.R. § 900.18. 

The agency may decline all or a portion of an ISDEAA proposal that meets at least one of 

the five bases for declination, including if “the amount of funds proposed under the contract is in 

excess of the applicable funding level for the contract.”  25 U.S.C. § 450f(a)(2).  If the agency 

declines an ISDEAA proposal, the agency must “state any objections in writing to the tribal 

organization” and provide the tribal organization an opportunity for discovery and a hearing.  25 

U.S.C. § 450f(b).  Further, if a proposal exceeds the funding amount allowed by the statute, the 

Secretary may “approve a level of funding authorized under section 450j-1(a) of this title” as part 

of the Secretary’s power to approve any severable portion of a contract proposal.  25 U.S.C. 

§ 450f(a)(4). 

The ISDEAA allows tribes to request additional funding above the Secretarial amount.  

See id; 25 U.S.C. § 450j-1(a)(3)(B) (“On an annual basis, during such period as a tribe or tribal 

organization operates a Federal program, function, service, or activity pursuant to a contract 

entered into under this subchapter, the tribe or tribal organization shall have the option to 

negotiate with the Secretary the amount of funds that the tribe or tribal organization is entitled to 

receive under such contract pursuant to this paragraph.”); 25 U.S.C. § 450j-1(b)(5) (“The amount 
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of funds required by [Section 106(a)] . . . may, at the request of the tribal organization, be 

increased by the Secretary if necessary to carry out this [Act] . . . .”).  However, the ISDEAA 

does not require the BIA to award a self-determination contract with program funding that 

exceeds the amount of funds that the BIA would otherwise have expended on the particular 

program or service for the tribe.  Id. § 450f(a)(2)(D).  Nor can the BIA be required to reduce 

funding for programs and activities provided for one tribe in order to make funds available for a 

self-determination contract with another tribe.  Id. § 450j-1(b).   

FACTUAL BACKGROUND 

I. The Navajo Nation’s Contract for Tribal Courts 

The Navajo Nation and the BIA’s Navajo Regional Office entered into Contract No. 

A12AV00698, effective January 1, 2012 to December 31, 2016 (“Contract”), to transfer the 

funding and the functions, services, activities, and programs otherwise contractible under the 

ISDEAA for the Tribal Courts Program from the federal government to the Navajo Nation 

pursuant to the ISDEAA.  See Contract No. A12AV00698 at 1-3 & ¶¶ A(1)–(2), attached hereto 

as Ex. A; Joint Statement of Stipulated Facts ¶ 6 (“Stipulations”).  The Contract requires the 

Navajo Nation and the BIA to negotiate successor AFAs, each of which is incorporated into the 

Contract.  Stipulations ¶ 7. 

The CY 2012 AFA included a scope of work pursuant to the 2007 Strategic Plan of the 

Navajo Nation Judicial Branch, which included fifteen specific tasks and objectives: 

• Ensure the continued provision of efficient, fair and respectful services 
within the parameters of Title 7 and Title 9 of the Navajo Nation Code; 

• Ensure that the judicial system is in accordance with Diné bi beenahaz’ 
áanii that fully incorporates Navajo values and processes; 

• Actively participate in the development of integrated justice information 
sharing among Navajo Nation judicial and justice stakeholders; 
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• Process and assist with peacemaking cases; 
• Provide rehabilitative and/or restorative justice services in probation and 

parole cases; 
• Provide case management services to youth that have entered the justice 

system; 
• Educate and inform the public of judicial court and program services via 

various measures including the employment of a Judicial Liaison Officer; 
• Create or maintain partnerships with local service providers and other 

governmental entities; 
• Train personnel to provide effective and continual court services to the 

public; 
• Ensure safe court and program facilities; 
• Ensure the public’s access to the judicial system; 
• Train and employ bilingual court reporters/transcribers; 
• Fund updates to the Navajo Law Reporter; 
• Continue to train and employ court clerks; and 
• Maintain court and program facilities. 

 
Ex. A, Att. A – Fiscal Year 2012 Scope of Work at 1-2; Stipulations ¶ 10.  The CY 2012 AFA 

provided the Navajo Nation with $1,349,659 to provide these services.  Stipulations ¶ 8; Ex. A at 

1.   

On November 28, 2012, the Navajo Nation submitted its CY 2013 AFA proposal in a 

proposal packet labeled “Supplemental AFA,” which included a proposed CY 2013 funding 

level of $2,072,950.  Declaration of Jeanette Quintero at ¶ 8 (“Quintero Decl.”), attached hereto 

as Ex. B.  After clarifying with the Navajo Nation that the proposal was intended to be a CY 

2013 AFA, on January 8, 2013, the BIA partially declined the Navajo Nation’s CY 2013 AFA as 

in excess of the applicable funding level for the Contract for CY 2013 (which was $1,373,926).  

Id.  The Navajo Nation requested an informal conference regarding the partial declination, after 

which the Navajo Nation submitted a proposed revised scope of work for the Contract which 

included a new sixteenth objective: “Establish and sustain alternative punishments in core 

sentencing.”  Id.; see also Stipulations ¶ 11.  The BIA recommended that the Navajo Nation 
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submit a request for expansion funding for the new proposed objective, and informed the Navajo 

Nation that new sources of supplemental funding may have opened up.  Stipulations ¶ 12; 

Quintero Decl. at ¶ 8.  As a result, the Navajo Nation withdrew its proposed revision to the 

Contract’s scope of work and requested expansion and supplemental funding.  Stipulations ¶ 13.  

The BIA approved a modification to the Contract to add one-time expansion funding of 

$133,527.00 for CY 2013.  Stipulations ¶ 14. 

II. The Navajo Nation’s CY 2014 AFA Proposal 

Due to a lapse in annual agency appropriations from Congress, the Executive agencies of 

the federal government, including the Department of the Interior and the BIA, were unable to 

operate from October 1, 2013, through October 16, 2013, except in limited circumstances set 

forth by law.  Compl. Exs. D, I; Quintero Decl. at ¶ 9; see also Compl. Ex. G at 4-5, Declaration 

of Ronald Duncan at ¶ 8.  The BIA’s Navajo Regional Office was closed, and a sign was placed 

on the front doors of the Gallup Federal Building noting that the building was closed due to the 

lapse in appropriations.  Compl. Ex. I; Quintero Decl. at ¶ 9.  Only excepted or exempted 

employees were allowed to work during the lapse.  Compl. Ex. I; Quintero Decl. at ¶ 9.  

Excepted employees were those employees who were expressly authorized to work on specific 

assignments to protect life and property.  Compl. Ex. I; see Anti-Deficiency Act, 31 U.S.C. 

§ 1342.  Exempted employees were those employees whose salaries were paid out of a source of 

funding other than annual appropriations and therefore were not implicated by the lapse.  Compl. 

Ex. I; see BIA Contingency Plan Q&A Document (Sept. 27, 2013), attached hereto as Ex. C 

(describing excepted and exempted programs and employees). 
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There were no excepted employees in the BIA’s Navajo Regional office authorized to 

receive or work on ISDEAA contracts during the government shutdown.  Compl. Ex. I; Quintero 

Decl. at ¶ 9.  The BIA’s Navajo Regional office had an exempt employee, Mr. Raymond Slim, 

whose salary was funded from multi-year appropriations for road construction contracts.  Compl. 

Ex. I; Quintero Decl. at ¶ 10.  As an exempt employee, he was specifically authorized to receive 

or work on contracts related to road construction during the government shutdown.  Compl. Ex. 

I; Quintero Decl. at ¶ 10.  He was not deemed excepted in order to work on contracts such as the 

Navajo Nation’s Contract for the Tribal Courts Program.  Compl. Ex. I; Quintero Decl. at ¶ 10.   

On October 4, 2013, Mr. Ronald Duncan handed the Navajo Nation’s proposed CY 2014 

AFA to Mr. Slim at the receptionist’s desk of the Self-Determination Office in the BIA’s Navajo 

Regional Office.  Stipulations ¶ 15; Quintero Decl. at ¶ 11.  Mr. Slim marked the CY 2014 AFA 

proposal for intra-office mail delivery to Ms. Jeanette Quintero.  Quintero Decl. at ¶ 11.  

However, due to the lapse in appropriations, intra-office mail delivery had ceased and did not 

resume until October 17, 2013, so the CY 2014 AFA proposal remained at the receptionist’s 

desk until October 17, 2013, on which date Ms. Quintero received the Navajo Nation’s CY 2014 

AFA proposal.  Id.  During the lapse in appropriations, Ms. Quintero and the other employees in 

her office except for Mr. Slim were furloughed.  Id.  

On October 21, 2013, the BIA issued a letter acknowledging receipt of the Navajo 

Nation’s CY 2014 AFA proposal on October 17, 2013.  Stipulations ¶¶ 21–22; Compl. Ex. D; 

see also 25 C.F.R. § 900.15(a) (“Upon receipt of a proposal, the Secretary shall [w]ithin two 

days notify the applicant in writing that the proposal has been received[.]”).  The letter noted that 

the “government was on shutdown from October 1, 2013, through October 16, 2013, which 
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included mail delivery to our office,” and that the BIA therefore had “90 days after October 17, 

2013, to approve, decline, or award the proposal.  The 90-day period will end on January 15, 

2014.”  Compl. Ex. D (emphasis in original); see also Stipulations ¶ 21.  After the BIA 

acknowledged receipt of the CY 2014 AFA proposal, the BIA began its review of the proposal.  

Quintero Decl. at ¶ 12.   

On November 7, 2013, the BIA issued a letter to the Navajo Nation that described the 

agency’s concerns with the proposal and requested additional information to resolve those 

concerns.  Stipulations ¶¶ 24–25; Letter from Pearl Chamberlin to Hon. Ben Shelly dated Nov. 7, 

2013, attached hereto as Ex. D; see also 25 C.F.R. § 900.15(b)-(c) (“Upon receipt of a proposal, 

the Secretary shall … (b) Within 15 days notify the applicant in writing of any missing items 

required by § 900.8 and request that the items be submitted within 15 days of receipt of the 

notification; and (c) Review the proposal to determine whether there are declination issues under 

section 102(a)(2) of the Act.”).  The BIA noted in its review that “[t]he proposed CY 2014 

budget amount of $17,055,517.00 is substantially more than the FY 2013 Direct Base” and 

recommended that the Navajo Nation submit a revised budget for $1,292,532.  Ex. D at 1.  The 

review letter also noted substantial changes in the proposed CY 2014 AFA’s scope of work 

narrative sections, and the BIA recommended that the Navajo Nation keep its current approved 

scope of work and submit an Annual Performance Plan to indicate which tasks the Nation would 

be working on in CY 2014.  Id. at 2.  The BIA’s letter requested that the Navajo Nation “provide 

[its] response to our points of concern by November 29, 2013, so that we may complete the 

review of [its] CY 2014 SAFA proposal.  We will hold the approval of the Tribal Courts 

proposal until requested documents are submitted.”  Id. at 2. 

Case 1:14-cv-01909-TSC   Document 18   Filed 04/03/15   Page 29 of 115



 

11 
  

 

In past years, including CY 2013, the BIA has negotiated with the Navajo Nation’s 

Contracting Officer, who in turn works with his program contacts to negotiate any issues with an 

ISDEAA program contract.  Quintero Decl. at ¶ 15.  The Navajo Nation’s Contracting Officer 

who serves as the BIA’s point of contact for the Tribal Courts Program is Mr. Cordell Shortey.  

Id.  On January 7, 2014, Ms. Quintero emailed Mr. Shortey with a carbon copy to Mr. Ronald 

Duncan, inquiring about the status of the CY 2014 proposal and noting the upcoming January 15, 

2014, 90-day deadline.  Id.  She did not receive a response from Mr. Shortey or Mr. Duncan.  Id.   

In fact, the BIA did not receive any formal or informal response to its November 7, 2013, 

letter.  Stipulations ¶ 26; Quintero Decl. at ¶ 16.  Accordingly, on January 9, 2014, the BIA 

formally requested by letter a 45-day extension “to provide additional time for the Navajo Nation 

to submit a response to the Navajo Region’s review letter dated November 7, 2013.”  

Stipulations ¶ 27; Compl. Ex. E; Quintero Decl. at ¶ 17.  The BIA requested this extension as a 

good faith effort to resolve the deficiencies noted in its November 7, 2013, letter and wanted to 

give the Navajo Nation as much time as possible to respond to the BIA’s concerns.  Quintero 

Decl. at ¶ 17.  The Navajo Nation had agreed to similar extensions in other ISDEAA programs, 

and it is rare for the Navajo Nation to not respond to an extension request.  Id. ¶ 17 & Att. 1.  As 

part of the extension request, the BIA again indicated that “[t]he 90 days will expire January 15, 

2014.”  Compl. Ex. E.   

The BIA expected the Navajo Nation to approve the requested extension, as it had in the 

past, but the BIA did not receive a formal response to its extension request.  Stipulations ¶ 28; 

Quintero Decl. at ¶ 18.  Ms. Quintero emailed Ms. Veronica Blackhat, a Navajo Nation DOJ 

Attorney, on January 14, 2014, inquiring about the status of the CY 2014 proposal and noting the 
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upcoming January 15, 2014, 90-day deadline.  Id.  Ms. Quintero did not receive a response from 

Ms. Blackhat.  Id.   

On January 15, 2014, the BIA issued its formal partial declination of the Navajo Nation’s 

CY 2014 AFA proposal.  Stipulations ¶ 30; Compl. Ex. F; Quintero Decl. at ¶ 20.  In the partial 

declination, the BIA noted that it had advised the Navajo Nation on November 7, 2013, that the 

proposed budget of $17.055,517.00 “far exceeded the funding available” for FY 2014 which was 

anticipated to be $1,292.532.  Compl. Ex. F at 1 (emphasis added).  The BIA accordingly— 

pursuant to 25 U.S.C. § 450f(a)(2)(D) and 25 C.F.R. § 900.22(d)—declined the amount of 

funding requested by the Navajo Nation above the $1,292,532 Secretarial amount determined 

pursuant to 25 U.S.C. § 450j-1(a)(1).  Id.  The BIA noted that “[w]hile we still need to address 

the additional activities proposed [in the statement of work modifications], we are willing to 

award the full funding we have available.”  Id.  On February 4, 2014, the BIA sent a follow-up 

letter to the Navajo Nation, attaching the documents the BIA relied upon to support its partial 

declination as required by 25 C.F.R. § 900.29(a) (requiring the Secretary to provide the tribe 

“within 20 days, any documents relied on in making the [declination] decision.”).  Compl. Ex. H. 

On January 27, 2014, the Navajo Nation sent the BIA a letter received on January 30, 

2014, which asserted that the BIA’s partial declination of the Navajo Nation’s CY 2014 AFA 

proposal was untimely.  Compl. Ex. G; Quintero Decl. at ¶ 21.  The Navajo Nation maintained 

that its CY 2014 AFA proposal was hand-delivered to Mr. Slim on October 4, 2013, and, for the 

first time, argued that this constituted statutory “receipt” of the proposal.  Compl. Ex. G at 1.  

The Navajo Nation asserted that the BIA’s partial declination of the CY 2014 AFA proposal was 

therefore due by January 2, 2014.  Id. 
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On February 7, 2014, the BIA issued a letter in response, noting that the BIA’s partial 

declination of the Navajo Nation’s CY 2014 AFA proposal was timely issued on January 15, 

2014.  Compl. Ex. I.  Reiterating the points first made on October 21, 2013, the BIA explained 

that the federal government was shutdown from October 1, 2013, until October 17, 2013, during 

which time only excepted and exempted employees were allowed to work.  Id. at 1; see also 

Compl. Ex. D.  The BIA noted that hand-delivery of the CY 2014 AFA proposal to Mr. Slim did 

not constitute receipt “by the Secretary” for purposes of the 90-day deadline because Mr. Slim 

was an exempt employee only authorized to perform work for contracts related to road 

construction.  Compl. Ex. I at 1–2.  There was no employee within the Navajo Regional office 

who was authorized to receive or work on the Navajo Nation’s CY 2014 AFA proposal on behalf 

of the Secretary during the government shutdown.  Id. at 2.  The BIA noted that the 90-day 

review period therefore did not begin until October 17, 2013, and continued through January 15, 

2014.  Id. 

On February 28, 2014, the BIA issued a letter notifying the Navajo Nation that the 

Navajo Nation’s current approved statement of work would remain in place for CY 2014 based 

on the BIA’s November 7, 2013, letter.  Compl. Ex. J.  The Navajo Nation did not at any point 
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request a formal or informal conference with the BIA regarding the CY 2014 AFA partial 

declination.2  Quintero Decl. at ¶ 26.   

III. Plaintiff’s Complaint 

The Navajo Nation maintains that the BIA failed to take the statutorily required action to 

approve or lawfully decline the Navajo Nation’s CY 2014 AFA proposal before the expiration of 

the 90-day period set forth in the ISDEAA and promulgating regulations, and that the Navajo 

Nation’s CY 2014 AFA proposal must therefore be deemed approved and a contract awarded for 

the full amount proposed, no matter the deficiencies with the request.  The Navajo Nation 

requests (i) a judgment declaring that the Navajo Nation’s CY 2014 AFA proposal is deemed 

approved as of January 3, 2014, (ii) a judgment compelling the Secretary to sign, award, and 

fund the Navajo Nation’s CY 2014 AFA, and (iii) an award of damages for breach of contract in 

the amount of $15,762,985, plus interest, fees, and costs. 

                                                 
2 By letter dated March 24, 2014, the Navajo Nation sent a claim to the BIA, purportedly under 
the CDA.  See Compl. Ex. K.  In its claim, the Navajo Nation argued that it delivered the CY 
2014 AFA proposal to the BIA on October 4, 2013, the 90-day review period ended on January 
2, 2014, and the BIA did not decline the proposal until January 15, 2014.  The Navajo Nation 
argued that the CY 2014 AFA proposal was therefore deemed approved pursuant to the 
ISDEAA.   

On May 13, 2014, the BIA sent the Navajo Nation a letter in response to the Navajo Nation’s 
purported claim.  See Compl. Ex. L.  In its letter, the BIA pointed the Navajo Nation to the BIA’s 
prior correspondence for its assertion that the declination had been timely.  The BIA also 
asserted that although the Navajo Nation submitted a claim pursuant to the CDA under 25 C.F.R. 
Subpart N, “Post-Award Contract Disputes,” the Navajo Nation’s claim in fact was a pre-award 
declination appeal that should instead be appealed under 25 C.F.R. Subpart L, “Appeals.”  The 
Navajo Nation should therefore not appeal to the awarding official but instead should either file 
an informal conference request with the awarding official, an appeal to the Interior Board of 
Indian Appeals (“IBIA”), or a complaint to the applicable federal district court.  Compare 25 
C.F.R. §§ 900.152-153 with 25 C.F.R. §§ 900.219-221.  The Navajo Nation chose to file its 
complaint in the instant proceeding.  See 25 U.S.C. § 450f(b)(3); 25 C.F.R. § 900.153. 
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STANDARD OF REVIEW 

I. Applicable Standard of Review for the BIA’s Decision 

This Court derives its jurisdiction to entertain Plaintiff’s claims under the ISDEAA 

through 25 U.S.C. § 450m-1(a), Compl. ¶ 5, a provision that does not specify a particular 

standard of judicial review.  Cherokee Nation of  Oklahoma v. U.S., 190 F. Supp. 2d 1254 (E.D. 

Okla. 2001), aff’d, 311 F.3d 1054 (10th Cir. Okla. 2002), rev’d on other grounds, 543 U.S. 631, 

125 S. Ct. 1172 (2005); Shoshone-Bannock Tribes of the Fort Hall Reservation v. Shalala, 988 

F. Supp. 1306, 1313 (D. Or. 1997).   When a statute provides for judicial review but fails to set 

forth the standards for that review, it is well accepted that the courts look to the Administrative 

Procedure Act (“APA”) for guidance.   United States v. Carlo Bianchi & Co., 373 U.S. 709, 715 

(1963).  The APA’s arbitrary and capricious standard of review is the appropriate standard for 

cases brought under ISDEAA.   See Citizen Potawatomi Nation v. Salazar, 624 F. Supp. 2d 103, 

109 (D.D.C. 2009) (applying the APA standard of review to claims under the ISDEAA); Al-

Fayed v. C.I.A., 254 F.3d 300, 304 (D.C. Cir. 2001) (quoting Dickson v. Sec’y of Def., 68 F.3d 

1396, 1404 n. 12 (D.C. Cir. 1995) and citing Workplace Health & Safety Council v. Reich, 56 

F.3d 1465, 167 (D.C. Cir. 1995)).  

In Maniilaq Ass’n v. Burwell, No. 13-cv-380, 2014 WL 5558336 at*4-5 (D.D.C. Nov. 3, 

2014), a court in this Circuit noted that there is disagreement about whether this standard, or de 

novo review, should apply to claims under the ISDEAA.  However, it is unnecessary to resolve 

this dispute in the present case because under either standard of review it is evident that Plaintiff 

is not entitled to the relief sought. 
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II. Statutory Interpretation and Indian Law 

In interpreting a statute, the general rule is that a court “must first determine whether the 

statutory text is plain and unambiguous.”  See Carcieri v. Salazar, 555 U.S. 379, 387 (2009) 

(interpreting the Indian Reorganization Act, 25 U.S.C § 465) (citations omitted). As Plaintiff 

notes, “[t]he Supreme Court has clarified that canons of statutory construction are slightly 

different when courts consider laws governing relations between the United States and Indian 

nations.”   Seneca Nation of Indians v. United States HHS, 945 F. Supp. 2d 135, 142 (D.D.C. 

2013); see also Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1444–45 (D.C. Cir. 1988) 

(quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)); Tunica–Biloxi Tribe of La. v. 

United States, 577 F. Supp. 2d 382, 421 (D.D.C. 2008) (“The result, then, is that if the [statutory 

text] can reasonably be construed as the [t]ribe [or tribal organization] would have it construed, it 

must be construed that way”) (quoting Muscogee, 851 F. 2d at 1445; alterations in original)). 

Nevertheless, “[i]n seeking to give effect to the provisions of the ISDEAA, as with any 

statute, the Court must treat the ‘object and policy’ of that statute as its polestar.”  Seneca Nation 

of Indians, 945 F. Supp. 2d at 142 (citing BlackLight Power, Inc. v. Rogan, 295 F.3d 1269, 1273 

(Fed. Cir. 2002) (internal quotation marks and citation omitted)). 

ARGUMENT   

I. The Navajo Nation’s CY 2014 Proposal Should Not Be Deemed “Received by the 
Secretary” until October 17, 2013 

Plaintiff claims that the 90-day clock began running when the CY 2014 AFA proposal 

was hand-delivered on October 4, 2013.  Pl.’s MSJ at 3-4; 12-16.  However, that argument 

ignores the fact that annual appropriations for the BIA had lapsed at that time, and that the 

agency was therefore prohibited from operating in the normal course. 
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The United States Constitution states that “[n]o money shall be drawn from the Treasury, 

but in [c]onsequence of [a]ppropriations made by law.” U.S. Const. art. I, § 9, cl. 7.  The Anti-

Deficiency Act specifically prohibits agencies from incurring obligations in excess of 

appropriations, including the employment of federal personnel during a lapse in appropriations, 

except in emergencies unless otherwise authorized by law.  See 31 U.S.C. § 1342.  The term 

“emergency” . . . “does not include ongoing, regular functions of government the suspension of 

which would not imminently threaten the safety of human life or the protection of property.”  Id.; 

see also Am. Fed’n of Gov’t Emps. v. Rivlin, No. 95-2115, 1995 WL 697236, *2 (D.D.C. Nov. 

17, 1995) (generally describing the Anti-Deficiency Act and the statute’s emergency exception).  

In addition to this exception to the Anti-Deficiency Act, federal personnel may be employed 

during a lapse in appropriations where they are working under a multi-year or indefinite 

appropriation, as those sources of funding remain despite the lapse in annual appropriations.  

Such employees are considered exempted because they are “authorized by law” to continue 

working during a one-year lapse in appropriations.  See Authority for the Continuance of 

Government Functions During a Temporary Lapse in Appropriations, 5 Op. O.L.C. 1, at *11 

(1981) (Attorney General Benjamin R. Civiletti) (“Ordinarily, then, should an agency’s regular 

one-year appropriation lapse, the ‘authorized by law’ exception to the Antideficiency Act would 

permit the agency to continue the obligation of funds to the extent that such obligations are: (1) 

funded by moneys, the obligational authority for which is not limited to one year, e.g., multi-year 

appropriations . . . .”); see also BIA Contingency Plan Q&A Document (Sept. 27, 2013), 

attached hereto as Ex. C (defining excepted and exempted programs and employees). 
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No BIA Navajo Regional Office employee was designated as excepted to allow such 

employee to work on ISDEAA contracts under the “emergency involving safety to human life or 

protection of property” exception during the October 2013 government shutdown.  Compl. Ex. I; 

Quintero Decl. at ¶ 9.  In addition, no BIA Navajo Regional office employee was authorized to 

work on the Navajo Nation’s CY 2014 AFA proposal for the Tribal Courts Program.  Compl. Ex. 

I; Quintero Decl. at ¶¶ 9–10.  Mr. Slim, the employee to whom the proposal was hand-delivered 

on October 4, 2013,3 was exempted from the government shutdown to work on road construction 

project contracts.  Compl. Ex. I; Quintero Decl. at ¶ 10. Road construction projects are funded 

through multi-year appropriations, so employees with salaries funded by such projects were 

exempt from the prohibitions of the Anti-Deficiency Act during the October 2013 government 

shutdown.  See Compl. Ex. I; Ex. C.  Mr. Slim’s authorization did not include work on contracts 

such as the CY 2014 AFA proposal for the Tribal Courts Program.  Compl. Ex. I; Quintero Decl. 

at ¶ 10.   

Due to the lapse in appropriations, it would be inconsistent with the statutory and 

regulatory scheme to hold that Mr. Slim’s acceptance of the hand-delivered proposal began the 

90-day approval period.  Both the statute and the regulations contemplate not only receipt, but 

receipt by the Secretary.  See, e.g., 25 U.S.C. § 450f(a)(2) (“[T]he Secretary shall, within ninety 

days after receipt of the proposal, approve the proposal and award the contract . . . .”); 25 C.F.R. 

                                                 
3 Mr. Ronald Duncan, a Principal Contract Analyst with the Navajo Nation, hand-delivered the 
CY 2014 AFA proposal to the Navajo Regional Office on October 4, 2013.  Stipulations ¶ 15.  
Mr. Duncan knew that he was delivering the proposal during the federal shutdown, and he noted 
that “only minimal staff were there.”  See Compl. Ex. G at 4-5, Declaration of Ronald Duncan at 
¶ 8.  In fact, Mr. Duncan would have walked past signs on the front entrance that noted the 
building was closed due to the government shutdown.  See Quintero Decl. at ¶ 9. 
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§ 900.16 (“The Secretary has 90 days after receipt of a proposal to review and approve the 

proposal and award the contract or decline the proposal  . . . .”); 25 C.F.R. § 900.18 (“What 

happens if a proposal is not declined within 90 days after it is received by the Secretary?”); 25 

C.F.R. § 900.21 (“[A] proposal can only be declined within 90 days after the Secretary receives 

the proposal . . . .”).  Receipt by the Secretary contemplates more than simple physical “receipt,” 

otherwise Plaintiff’s argument, extended to its logical end, would mean that Plaintiff could have 

simply slipped the envelope under the agency’s door, or dropped it through a mailslot when the 

office was closed, with the same consequences.   

What the phrase actually contemplates is receipt by the agency at a time when a 

responsible official authorized to act on the proposal is available to receive it.  Cf. Aircraft 

Owners & Pilots Ass’n v. Hinson, 102 F.3d 1421, 1428-29 (7th Cir. 1996) (noting a response 

was not considered timely received by the Clerk when copies of the response were thrown on the 

floor by the elevators in the court’s federal building after the Clerk’s office had closed); Tech 

Hills II Assoc. v. Phoenix Home Life Mut. Ins. Co., 5 F.3d 963, 968 (6th Cir. 1993) (noting the 

general rule that a complaint is considered received by a corporation when it is received by an 

agent authorized to accept service of process, so delivery of a complaint to a security guard at the 

company’s building on a Saturday when the offices were closed was not received by the 

company until the following Monday when the complaint was delivered to an authorized 

representative); Ascom Hasler Mailing Sys., Inc. v. U.S Postal Serv., 815 F. Supp. 2d 148, 167 

(D.D.C. 2011) (noting “it is established that apparent authority will not suffice to hold the 

[g]overnment bound by the acts of its agents” and “anyone entering into an arrangement with the 

[g]overnment takes the risk of having accurately ascertained that he who purports to act for the 

Case 1:14-cv-01909-TSC   Document 18   Filed 04/03/15   Page 38 of 115



 

20 
  

 

government stays within the bounds of his authority” (quoting Doe v. United States, 95 Fed. Cl. 

546, 583 (Fed. Cl. 2010), and Jumah v. United States, 90 Fed. Cl. 603, 612 (Fed. Cl. 2009), 

respectively) (internal quotations omitted)).   

Otherwise the requirements imposed on the agency by regulation, including the duty to 

respond to the tribe within two days to indicate receipt and the duty to respond in 15 days with a 

request for additional information, 25 C.F.R. § 900.15(a)-(b), would be meaningless, as Mr. Slim 

was not authorized to perform either of these tasks during the lapse in appropriations.  This 

reading is supported by what actually occurred when Mr. Slim received the proposal. Mr. Slim 

marked the CY 2014 AFA proposal for intra-office mail delivery to Ms. Jeanette Quintero.  

Quintero Decl. at ¶ 11.  However, due to the lapse in appropriations, intra-office mail delivery 

had ceased, so the CY 2014 AFA proposal remained at the receptionist’s desk until the lapse was 

over on October 17, 2013, on which date a responsible official authorized to act on the proposal 

was no longer furloughed and was available to receive it.  Id. 

Plaintiff repeatedly asserts that the BIA has attempted to “extend” the 90-day statutory 

period.  Pl.’s MSJ at 10, 18-19.  However, the 90-day period did not begin until the government 

shutdown ended on October 17, 2013.  The BIA had 90 days in which to decline or approve the 

Navajo Nation’s CY 2014 AFA proposal, but the 90-day clock did not begin to run until the 

BIA’s office was open with an employee authorized by law to receive and act on the proposal.4   

                                                 
4 However, if the Court determines that the Navajo Nation’s CY 2014 AFA proposal was 
received by the Secretary on October 4, 2013, the statutory 90-day deadline should be equitably 
tolled until January 15, 2014, because the BIA acted diligently upon receiving the proposal and 
because the Navajo Nation’s actions induced the BIA to wait until January 15, 2014, to issue its 
formal declination decision.  In Herman v. Int’l Union of Bricklayers & Allied Craftsmen, No. 
96-753, 1998 WL 1039418, *3 (D.D.C. Oct. 26, 1998), the agency’s mail room “received but did 
not date-stamp mail for the closed offices in the Department” during a lapse in appropriations so 
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Plaintiff also argues that the BIA’s construction of the statute “would make the 90-day 

limit in the ISDEAA illusory; an agency could effectively toll the 90-day period by throwing a 

proposal in a stack and unilaterally deciding when to start the 90-day period by delaying the 

review assignment to someone other than the ISDEAA Specialist who received the proposal.”  

Pl.’s MSJ at 18.  However, that argument is a red herring, as “throwing the proposal in a stack” 

on October 17, 2013, would not have prevented the 90-day period from beginning to run on that 

date because the BIA’s office was open with someone in that office authorized to receive and act 

on the proposal.  Here the agency did not ignore the proposal.  To the contrary, the BIA received 

and responded to the proposal as soon as it was received. 

Moreover, the October 2013 federal government shutdown was an extraordinary event.  

See Best Key Textiles Co. Ltd. v. United States, 942 F. Supp. 2d 1367, 1374 (Ct. Int’l Trade 

                                                                                                                                                             
“the Office of Elections did not actually receive and date-stamp the [Intervenor’s] complaint 
until January 11, 1996, when the government reopened.”  The Herman court noted that the 60-
day statute of limitations set forth in 29 U.S.C. § 482(b) was not jurisdictional, and the court 
equitably tolled the 60-day limit because “the shutdown of the federal government presents an 
extraordinary circumstance which the parties could not control” and Intervenor “should not 
suffer the draconian result of dismissal of his suit because of the federal furlough.”  Id. at *5-6.   

Here, the BIA swiftly completed its review of the proposal as soon as the lapse in appropriations 
ended.  See Stipulations ¶¶ 21–25; Quintero Decl. at ¶¶ 8–9.  The BIA only failed to issue a 
formal declination decision by January 2, 2014, because it was engaging in good faith attempts 
to negotiate with the Navajo Nation, and because it was unaware that the Plaintiff believed the 
90-day deadline was anything other than the January 15, 2014, deadline that the agency had 
repeatedly represented.  See discussion infra Part II.  Furthermore, Plaintiff would not be 
prejudiced by equitable tolling of the 90-day deadline because Plaintiff remained silent despite 
the fact that they knew that the BIA considered the 90-day statutory deadline to run until January 
15, 2014, and that the BIA was waiting on a response from them before issuing a partial 
declination.  Id.  Finding the Navajo Nation’s CY 2014 AFA proposal to be deemed approved on 
January 3, 2014, would be a “draconian result” under these circumstances.  Equitable tolling of 
the 90-day statutory clock until January 15, 2014, would therefore be appropriate if the Court 
determines that the Navajo Nation’s CY 2014 AFA proposal was received by the Secretary on 
October 4, 2013. 
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2013) (determining that a statutory 60-day notice period began running on October 17, 2013, 

despite the fact that the bulletin was printed on October 2, 2013, and noting “[i]t would be 

inequitable to allow the government to shorten the Congressionally-imposed notice obligations 

because of such an unusual set of circumstances i.e., a government shutdown”).  The unique 

circumstances of this case are unlikely to create the slippery slope that Plaintiff suggests. 

The Navajo Regional Office did not have any designated excepted or exempted positions 

which would authorize an employee to “receive” the Navajo Nation’s proposal during the 

shutdown.  Accordingly, the Secretary could not have received the Navajo Nation’s CY 2014 

AFA proposal as a matter of law until October 17, 2013, when annual appropriations were 

restored. 

II. Plaintiff Is Equitably Estopped from Asserting that the Navajo Nation’s CY 2014 
AFA Proposal Was “Received by the Secretary” on October 4, 2013 

Even if this Court does not agree that the receipt date was October 17, 2013, principles of 

equity should prohibit Plaintiff from arguing otherwise in the present case.  The BIA relied on 

the Navajo Nation’s silence in the face of the agency’s repeated, good faith attempts to negotiate 

as demonstrating the Navajo Nation’s agreement that the 90-day approval period began on 

October 17, 2013.  The statutory and regulatory scheme contemplates negotiations between the 

parties in an attempt to resolve any funding disputes.  The Navajo Nation cannot now be 

permitted to use the unique circumstance of a lapse in appropriations as a weapon to avoid 

negotiations over areas of disagreements in an attempt to reap a financial windfall to which it 

would not otherwise be entitled.   

“Estoppel is the doctrine by which a person may be precluded by his act or conduct, or 

silence if it is his duty to speak, from asserting a right which he otherwise would have had.”  
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Britamco Underwriters, Inc. v. Nishi, Papagjika & Assocs., Inc., 20 F. Supp. 2d 73, 77 n.2 

(D.D.C. 1998) (citing Black’s Law Dictionary 538 (6th ed. 1990)); see also Tech 7 Sys., Inc. v. 

Vacation Acquisition, LLC, 594 F. Supp. 2d 76, 86 (D.D.C. 2009) (same, quoting Marshall v. 

Wilson, 175 Or. 506, 154 P.2d 547, 551–52 (1944)).  In all of the cases holding a party to be 

estopped by silence, “there was both the specific opportunity and apparent duty to speak.” Wiser 

v. Lawler, 189 U.S. 260, 272 (1903) (quoting Viele v. Judson, 82 N.Y. 32, 40 (1880)).  Creation 

of a duty to speak requires that “the party maintaining silence knew that some one else was 

relying upon that silence, and either acting or about to act as he would not have done, had the 

truth been told.”  Id. 

The BIA considered the Navajo Nation’s CY 2014 AFA proposal received by the 

Secretary on October 17, 2013, and therefore believed the 90-day statutory declination deadline 

was January 15, 2014.  On October 21, 2013, the BIA sent the Navajo Nation a letter stating: 

“[W]e have 90 days after October 17, 2013, to approve, decline, or award the proposal.  The 

90-day period will end on January 15, 2014.” Compl. Ex. D (emphasis in original); see also 

Stipulations ¶¶ 21–22.  The Navajo Nation was therefore on notice that Defendants believed the 

Navajo Nation’s CY 2014 AFA proposal was received by the Secretary on October 17, 2013, 

and that the BIA was relying on that receipt date for its calculation of the 90-day statutory 

deadline.  Despite this knowledge, Plaintiff did not respond.  Stipulations ¶ 23. 

On November 7, 2013, the BIA issued another letter providing the Navajo Nation with 

the results of its completed review of the CY 2014 proposal.  Stipulations ¶¶ 24–25; Ex. D.  The 

BIA noted in its review comments and recommendations that “[t]he proposed CY 2014 budget 

amount of $17,055,517.00 is substantially more than the FY 2013 Direct Base” and 
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recommended that the Navajo Nation submit a revised budget for $1,292,532.  Ex. D.  The 

review letter also noted substantial changes in the proposed CY 2014 AFA’s scope of work 

narrative sections, and the BIA recommended that the Navajo Nation keep its current approved 

scope of work and submit an Annual Performance Plan to indicate which tasks the Nation would 

be working on in CY 2014.  Id.  The BIA’s letter requested that the Navajo Nation “provide [its] 

response to our points of concern by November 29, 2013, so that we may complete the review of 

[its] CY 2014 SAFA proposal.  We will hold the approval of the Tribal Courts proposal until 

requested documents are submitted.”  Id.  (emphasis added).  The Navajo Nation was therefore 

aware that the BIA intended to partially decline its CY 2014 AFA as proposed, but also that the 

BIA would wait to issue its formal decision until it heard back from the Navajo Nation.  Plaintiff 

did not respond.  Stipulations ¶ 26.   

On January 9, 2014, the BIA requested an extension from the Navajo Nation “to provide 

additional time for the Navajo Nation to submit a response” to the BIA’s November 7, 2014, 

letter.  Compl. Ex. E; Stipulations ¶ 27.  In that letter, the BIA again noted that “[t]he 90 days 

will expire January 15, 2014.”  Compl. Ex. E.  Yet again, Plaintiff did not respond.  Stipulations 

¶ 28.  Ms. Quintero emailed Ms. Veronica Blackhat, a Navajo Nation DOJ Attorney, on January 

14, 2014, inquiring about the status of the CY 2014 proposal and noting the upcoming January 

15, 2014, 90-day deadline.  Id.  Ms. Quintero did not receive a response from Ms. Blackhat.  Id.  

The BIA waited until January 15, 2014, to issue the partial declination in order to give 

Plaintiff the maximum amount of time to respond before the declination deadline that 

Defendants believed applied.  Quintero Decl. at ¶ 22.  However, the BIA’s declination analysis 
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did not change between November 7, 2013, and January 15, 2014.  Id. ¶ 19.  The BIA could have 

issued its formal partial declination any time after November 7, 2013.  Id.   

On January 30, 2014, the BIA received a letter from the Navajo Nation dated January 27, 

2014, which asserted, for the first time, that the BIA’s partial declination of the Navajo Nation’s 

CY 2014 AFA proposal was untimely.  See Compl. Ex. G.  If the Navajo Nation had provided 

this notification in response to any of the agency’s prior letters and requests, the BIA could have 

issued its formal declination letter by January 2, 2014.5  Quintero Decl. at ¶ 22.  But the agency 

chose instead, consistent with the statutory and regulatory scheme, to attempt to resolve the 

issues with Navajo Nation in a collaborative manner.  See 25 U.S.C. § 450a(b) (intent of the 

ISDEAA is to “establish[] a meaningful Indian self-determination policy which will permit an 

orderly transition from the Federal domination of programs for, and services to, Indians to 

effective and meaningful participation by the Indian people in the planning, conduct, and 

administration of those programs and services.”).6 

                                                 
5 The BIA would still have waited until the purported January 2, 2014, deadline in order to give 
the Navajo Nation the maximum amount of time to respond without waiving the BIA’s 
declination rights.  Quintero Decl. at ¶ 22.   

6 See also 25 C.F.R. § 900.3(b)(1) & (3): 
 (1) It is the policy of the Secretary to facilitate the efforts of Indian tribes and tribal 
organizations to plan, conduct and administer programs, functions, services and activities, 
or portions thereof, which the Departments are authorized to administer for the benefit of 
Indians because of their status as Indians. The Secretary shall make best efforts to remove 
any obstacles which might hinder Indian tribes and tribal organizations including 
obstacles that hinder tribal autonomy and flexibility in the administration of such 
programs. . . . 
(3) It is the policy of the Secretary to provide a uniform and consistent set of rules for 
contracts under the Act. The rules contained herein are designed to facilitate and 
encourage Indian tribes to participate in the planning, conduct, and administration of 
those Federal programs serving Indian people. The Secretary shall afford Indian tribes 
and tribal organizations the flexibility, information, and discretion necessary to design 
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The BIA reasonably expected responses from the Navajo Nation because there had been 

a history of good faith negotiation between the parties when, as here, the Nation had proposed 

substantial changes to an AFA from the previous year.  Quintero Decl. at ¶ 14.  The BIA’s 

review letter is routinely used as the basis for further negotiations of an AFA proposal, or as a 

basis for the Navajo Nation to submit a unilaterally revised proposal for final BIA review.  Id.  

The BIA typically works with the Navajo Nation’s Contracting Officer, who in turn works with 

his program contacts to negotiate any issues with an ISDEAA program contract.  Id. ¶ 15.  

Plaintiff remained silent despite the fact that they knew that the BIA considered the 90-day 

statutory deadline to have begun on October 17, 2013, and that the BIA was waiting on a 

response from them before issuing a partial declination.  The BIA’s actions were consistent with 

the statutory objective behind the 90-day negotiation period, which is to resolve obstacles to 

contracting and, even after declination, to provide technical assistance to overcome objections to 

contracting.  See 25 U.S.C. § 450f(b)(2). 

The actions taken by the BIA with respect to the Navajo Nation’s CY 2014 AFA 

proposal before the 90-day deadline asserted by either party distinguishes this case from those 

relied upon by Plaintiff.  Pl.’s MSJ at 6, 14, 20.  In Seneca Nation of Indians v. United States 

HHS, 945 F. Supp. 2d 135 (D.D.C. 2013), and Maniilaq Ass’n v. Burwell, No. 13-cv-380, 2014 

WL 5558336 (D.D.C. Nov. 3, 2014), the government failed to provide any response to the 

ISDEAA proposals beyond a plain acknowledgment of receipt.  Indeed, in Seneca, the court 

noted that, following receipt of the proposal, “[r]adio silence . . . ensued.”  Seneca Nation, 945 F. 

                                                                                                                                                             
contractible programs to meet the needs of their communities consistent with their 
diverse demographic, geographic, economic, cultural, health, social, religious and 
institutional needs. 

(emphasis added). 
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Supp. 2d at 139.  In contrast here, the BIA completed its review of the ISDEAA proposal and 

any “delay” in its formal declination decision was due entirely to (i) good faith attempts to 

negotiate with the tribal organization, and (ii) a lack of awareness that Plaintiff believed that the 

beginning of the 90-day period was anything other than what the agency had formally 

represented.   

Plaintiff also relies upon Cheyenne River Sioux Tribe v. Kempthorne, 496 F. Supp. 2d 

1059, 1067 (D. S.D. 2007).  Pl.’s MSJ at 14, 19-20.  In Cheyenne River Sioux, the purported 

declination decision failed to apply the declination criteria to any specific facts in the ISDEAA 

proposal, failed to include the documents relied on in making the decision, and failed to advise 

the tribe of its appeal rights.  Plaintiff does not claim that the BIA failed to comply with the 

substantive requirements of the declination statutes and regulations.  In fact, the Navajo Nation 

was aware of the substantive bases for the BIA’s partial declination of its CY 2014 AFA 

proposal as early as November 7, 2013.7  Plaintiff only challenges the timeliness of the BIA’s 

formal declination decision. 

Furthermore, considering the Navajo Nation’s CY 2014 AFA proposal “received by the 

Secretary” for purposes of the 90-day statutory clock on October 4, 2014, would create perverse 

incentives for government agencies reviewing ISDEAA proposals and would produce an unjust 

result.  Rather than waiting to negotiate or work with tribes to overcome technical obstacles, and 

                                                 
7 Indeed, the BIA’s November 7, 2013, could be considered a constructive declination of the 
Navajo Nation’s CY 2014 AFA proposal.  The BIA had completed its review of the proposal by 
November 7, 2013, and did not change its review or analysis between November 7, 2013, and 
January 15, 2014.  Quintero Decl. at ¶ 19.  Plaintiff was therefore on notice of the specific, 
substantive bases for the BIA’s partial declination on November 7, 2013.  Any technical defects 
in the constructive declination were cured by the BIA’s formal partial declination issued on 
January 15, 2015, and provision of documents relied upon on February 4, 2015. 
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risking the windfall for a tribe at the expense of others that any misunderstanding may produce, 

the agency should simply decline the proposal as soon as it discovers problems or concerns.  

That is not the result intended by Congress or the agency. 

III. Even if the Navajo Nation’s CY 2014 AFA Proposal Is Deemed Approved, the 
Amount of Funding Requested by Plaintiff in the Navajo Nation’s CY 2014 AFA 
Proposal Grossly Exceeds the Contract’s Secretarial Amount and Should Be 
Rejected 

If the Court determines that the Navajo Nation’s CY 2014 AFA proposal was deemed 

approved—a result that Defendants believe is contrary to law—the proposed CY 2014 funding 

amount which exceeds the Contract’s Secretarial amount should be rejected.  Even if an 

ISDEAA contract proposal is “deemed approved” by operation of law, the funding level awarded 

pursuant to the contract may not exceed the Secretarial amount.  The regulations provide that if a 

proposal is not declined within 90 days after it is received by the Secretary, it “is deemed 

approved and the Secretary shall award the contract or any amendment or renewal within that 

90-day period and add to the contract the full amount of funds pursuant to section 106(a) of the 

Act.”  25 C.F.R. § 900.18 (emphasis added).8  Thus, the consequence of a contract proposal 

being deemed approved is that the Secretary must provide only the “full amount of funds” 

required by the ISDEAA, i.e., the appropriate Secretarial amount. 

It would run contrary to the statutory and regulatory scheme if any proposed amount, 

even if it grossly exceeds the Secretarial amount, could be deemed approved by the BIA’s failure 

                                                 
8 The statute itself does not contemplate “deemed approved” contract proposals.  “Deemed 
approvals” are a remedy provided by the regulations.  See 25 C.F.R. § 900.18. 
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to properly respond to a proposal within 90 days.9  The ISDEAA does not require the BIA to 

award a self-determination contract with program funding that exceeds the amount of funds that 

the BIA would otherwise have expended on the particular program or service for the tribe.  25 

U.S.C. § 450f(a)(2)(D).  In fact, declining AFA proposals pursuant to Section 450f(a)(2)(D) 

because the amount of funds the tribes sought exceeded the “Secretarial amount” for each tribe is 

one of the limited bases set out in 25 U.S.C. § 450f(a)(2) under which the BIA may decline a 

contract.  See Hopland Band of Pomo Indians v. Norton, 324 F. Supp. 2d 1067, 1077 (N.D. Cal. 

2004); cf. 25 U.S.C. § 450f(a)(4)(B).  Nor can the BIA be required to reduce funding for 

programs and activities provided for one tribe in order to make funds available for a self-

determination contract with another tribe.  Id. § 450j-1(b).10  The ISDEAA provides no basis to 

challenge Secretarial funding amounts or to skew the allocation of such funding in favor of one 

tribal organization’s program by such a facially unreasonable amount.  Indeed, the required 

amount of funding for a contract may increase only at the request of a tribal organization and 

after a determination by the Secretary that additional funds are necessary to carry out the 

ISDEAA or to reflect changed circumstances and factors, including, but not limited to, cost 

increases beyond the contractor’s control.  25 U.S.C. §§ 450j-1(a)(3)(B), 450j-1 (b)(5). 

                                                 
9 The IBIA has found that the agency’s failure to respond within 90 days does not transfer 
functions that would interfere with the agency’s ability to carry out its trust responsibilities, in 
light of the ISDEAA’s prohibition on agencies “mak[ing] any contract which would impair 
[their] ability to discharge [their] trust responsibilities to any Indian tribe or individuals.”  
Skokomish Indian Tribe v. Portland Area Director, Bureau of Indian Affairs, 31 IBIA 156,  
168–72 (IBIA Sept. 12, 1997) (citing 25 U.S.C. § 450j(g)). 

10 The statute also provides for reduction in the “amount funds required” by 25 U.S.C. 
§ 450j-1(a) pursuant to a reduction in appropriations or a change in the amount of pass-through 
funds needed under a contract.  25 U.S.C. § 450j-1(b)(2). 
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This reading of the plain language of the statute and regulations is consistent with Ninth 

Circuit precedent defining the applicable funding level under Section 106(a) of the ISDEAA, 25 

U.S.C. § 450j-1(a), as an amount that would have been required for the program but for the 

ISDEAA contract.  In Los Coyotes, the Ninth Circuit held that the BIA properly rejected a tribe’s 

contract request to fund law enforcement on the Los Coyotes Reservation. Los Coyotes Band of 

Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 (9th Cir. 2013).  The tribe had applied for a 

contract under the ISDEAA seeking $746,110.00 to increase law enforcement on the reservation.  

Id. at 1034.  The BIA denied the contract “pursuant to 25 U.S.C. § 450f(a)(2)(D), because ‘the 

amount of funds proposed under the contract is in excess of the applicable funding level for the 

contract, as determined under [§] 450j-1(a) of this title.’”  Id.  The Court held that the “applicable 

funding level” is defined as “the amount that the BIA would have spent on the program if it did 

not enter the contract with the tribe.” Id. at 1033 (citing 25 U.S.C. § 450j-1(a)).  Therefore, while 

the BIA is obligated to pay the applicable amount determined pursuant to Section 106(a)(1) to 

tribes carrying out ISDEAA contracts, the BIA is not legally obligated to pay a tribe an amount 

in excess of that funding level. See 25 U.S.C. §450f(a)(2)(D); see also Los Coyotes, 729 F.3d at 

1037.   

The rationale for this interpretation of the statutory and regulatory scheme is particularly 

clear where, as here, an ISDEAA proposal includes a funding level which is grossly 

disproportionate to the Secretarial amount.  The Navajo Nation’s CY 2014 AFA proposed 

funding that was more than 13 times ($17,055,517/$1,292,532) the level of funding provided in 

CY 2013, which was the funding level determined by the Secretary for the contract’s programs 

pursuant to 25 U.S.C. § 450j-1(a)(1).  If a contract proposal’s funding level appears to be 
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unreasonable on its face, a tribal organization should not be entitled to that portion of the 

proposed funding that is unreasonable.  Cf. Seneca Nation of Indians v. United States HHS, 945 

F. Supp. 2d at 151-52 (noting that “the amount proposed by the Nation appears facially 

reasonable because even if IHS does not traditionally calculate funding on a per-person basis, the 

Nation has explained that it selected a formula to remedy its perceived funding gap by picking a 

comparatively low per-capita figure from the five formulas given to it as examples by IHS 

representatives, including Mr. Wiggins”).  In Seneca Nation, the amount proposed only 

constituted an increase of 1.4 times the Secretarial amount ($12,461,319/$8,686,927).  In 

addition, the tribe in Seneca Nation proposed a per-patient formula as a basis for its increase in 

funding.  Here, the Navajo Nation has not provided any detailed explanation as to why the 

proposed funding is facially reasonable.  The proposed amount is particularly problematic 

because the Navajo Nation’s CY 2014 AFA proposal included the same fifteen specific tasks and 

objectives as in the effective Contract.  See Stipulations ¶ 19; Contract No. A12AV00698, Att. A 

– Fiscal Year 2012 Scope of Work at 1-2; Compl. Ex. B, Att. A – Fiscal Year 2014 Scope of 

Work at 2.   

Although the Navajo Nation was required to submit a summary budget with its CY 2014 

AFA proposal, the budget simply increased the amounts in each budget category dramatically 

without an explanation of why such an increase would be necessary.  See Contract No. 

A12AV00698, Att. B – Fiscal Year 2012 Tribal Court Program Budget Summary; Compl. Ex. B, 

Att. B – Fiscal Year 2014 Tribal Court Program Budget Summary.  For example, the Navajo 

Nation’s summary budget amount for Personnel Salary increased from $1,889,839.00 in the CY 

2012 AFA’s summary budget to $9,107,736.00 in the CY 2014 AFA proposal’s summary 
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budget.  Id.  The Navajo Nation’s summary budget amount for Fringe Benefits increased from 

$779,559.00 in the CY 2012 AFA’s summary budget to $4,215,622.00 in the CY 2014 AFA 

proposal’s summary budget.  Id.  The Navajo Nation’s proposed $17,055,517.00 funding level 

for CY 2014 grossly exceeds the Secretarial amount for the Contract and is facially 

unreasonable, and as such it should be rejected.   

CONCLUSION 

Based on the foregoing, Defendants respectfully request that the Court deny Plaintiff’s 

motion for summary judgment, grant Defendants’ cross motion for summary judgment, and enter 

judgment for Defendants. 

DATED:  April 3, 2015 Respectfully submitted,  
 
      
 BENJAMIN C. MIZER 
 Acting Assistant Attorney General 
 
 ERIC R. WOMACK 
 Assistant Branch Director   
 
 /s/ Elizabeth L. Kade  
 ELIZABETH L. KADE  
 (D.C. Bar No. 502980) 
 Trial Counsel 
 U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 20 Massachusetts Avenue, N.W. 
 Washington, D.C.  20530  
 Telephone: (202) 616-8491 
 Facsimile: (202) 616-8470 
 E-mail: Elizabeth.L.Kade@usdoj.gov 
 
 Counsel for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
NAVAJO NATION,      ) 
a federally recognized Indian tribe,   ) 
Navajo Nation Department of Justice ,  ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )    Civil Action No. 1:14-CV-01909 (TSC) 
       ) 
DEPARTMENT OF THE INTERIOR,  )     
       )  
  and     ) 
       ) 
S.M.R. JEWELL, in her official capacity as  ) 
Secretary, U.S. Department of the Interior,  ) 
       ) 
  Defendants.    ) 
                                                 ) 
 
 

DECLARATION OF JEANETTE QUINTERO 
 
 

I, JEANETTE QUINTERO, hereby declare and state: 

1. I am an Indian Self-Determination Level 1 Awarding Official for the Navajo 

Region of the Bureau of Indian Affairs (“BIA”), an agency of the United States Department of 

the Interior.  I have held this position since February 1, 2013, when I received the Awarding 

Official Certification BIA-2013-L1-000098, but I have been an Indian Self-Determination 

Specialist since August 2011.  I am responsible for making award and declination decisions for 

Navajo Nation contracts under the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”).  I make the following statements based upon my personal knowledge, which in 

turn is based on a personal review of my records and upon information furnished to me in the 

course of my official duties. Through the exercise of my official duties, I have also become 

familiar with the background of this case. 
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2. In my capacity as an Indian Self-Determination Level 1 Awarding Official for the 

Navajo Region of the BIA, I am familiar with and can identify the documents attached as 

Exhibits A and D to Defendants’ Cross Motion for Summary Judgment and Opposition to 

Plaintiff’s Motion for Summary Judgment (“Defendants’ MSJ”). 

3. Exhibit A to Defendants’ MSJ is a true and correct copy of Contract No. 

A12AV00698 effective January 1, 2012 to December 31, 2016, to transfer the funding and the 

functions, services, activities, and programs otherwise contractible under the ISDEAA for the 

Tribal Courts Program from the federal government to the Navajo Nation.   

4. Exhibit D to Defendants’ MSJ is a true and correct copy of a letter from Pearl 

Chamberlin to Hon. Ben Shelly dated November 7, 2013. 

5. Attachment 1 attached hereto includes a true and correct copy of an e-mailed  

letter from Cordell Shortey to Sharon Pinto dated December 23, 2014, and a true and correct 

copy a letter from Dianne Gutierrez to Cordell Shortey dated December 11, 2014.  

I. NAVAJO NATION’S CONTRACT FOR TRIBAL COURTS 

6. The Navajo Nation and the BIA’s Navajo Regional Office entered into Contract 

No. A12AV00698 effective January 1, 2012 to December 31, 2016 (“Contract”), to transfer the 

funding and the functions, services, activities, and programs otherwise contractible under the 

ISDEAA for the Tribal Courts Program from the federal government to the Navajo Nation.  

Pursuant to the Contract, subject to the availability of appropriations, the Secretary of the Interior 

shall make available to the Navajo Nation the total amount specified in the annual funding 

agreement (“AFA”) incorporated into the Contract.  This amount shall not be less than the 

applicable amount determined pursuant to Section 106(a) of the ISDEAA, which amount is also 

known as the “secretarial amount.” 
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7. The Contract Year (“CY”) 2012 AFA included a scope of work pursuant to the 

2007 Strategic Plan of the Navajo Nation Judicial Branch, which included fifteen specific tasks 

and objectives: 

• Ensure the continued provision of efficient, fair and respectful services within 
the parameters of Title 7 and Title 9 of the Navajo Nation Code; 

• Ensure that the judicial system is in accordance with Diné bi beenahaz’ áanii 
that fully incorporates Navajo values and processes; 

• Actively participate in the development of integrated justice information 
sharing among Navajo Nation judicial and justice stakeholders; 

• Process and assist with peacemaking cases; 
• Provide rehabilitative and/or restorative justice services in probation and parole 

cases; 
• Provide case management services to youth that have entered the justice 

system; 
• Educate and inform the public of judicial court and program services via 

various measures including the employment of a Judicial Liaison Officer; 
• Create or maintain partnerships with local service providers and other 

governmental entities; 
• Train personnel to provide effective and continual court services to the public; 
• Ensure safe court and program facilities; 
• Ensure the public’s access to the judicial system; 
• Train and employ bilingual court reporters/transcribers; 
• Fund updates to the Navajo Law Reporter; 
• Continue to train and employ court clerks; and 
• Maintain court and program facilities. 

The CY 2012 AFA provided the Navajo Nation with $1,349,659 to provide these services. 

8. On November 28, 2012, the Navajo Nation submitted its CY 2013 AFA proposal 

in a proposal packet labeled “Supplemental AFA,” which included a proposed CY 2013 funding 

level of $2,072,950.  After clarifying with the Navajo Nation that the proposal was intended to 

be a CY 2013 AFA, on January 8, 2013, the BIA partially declined the Navajo Nation’s CY 2013 

AFA as in excess of the applicable funding level for the Contract for CY 2013 (which was 

$1,373,926).  The Navajo Nation requested an informal conference regarding the partial 

declination, and during the scheduled CY 2013 negotiation meeting, the Navajo Nation verbally 

informed the BIA that the wrong scope of work was submitted and that they would be submitting 
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a revised scope of work.  After this meeting, the Navajo Nation submitted a proposed revised 

scope of work for the Contract which included a new sixteenth objective: “Establish and sustain 

alternative punishments in core sentencing.”  The BIA recommended that the Navajo Nation 

submit a request for expansion funding for the new proposed objective, and informed the Navajo 

Nation that new sources of supplemental funding may have opened up.  As a result, the Navajo 

Nation withdrew its proposed revision to the Contract’s scope of work and requested expansion 

and supplemental funding.  The BIA approved a modification to the Contract to add one-time 

expansion funding of $133,527.00 for CY 2013. 

II. THE NAVAJO NATION’S CY 2014 AFA PROPOSAL 

9. Due to a lapse in annual agency appropriations from Congress, the Executive 

agencies of the federal government, including the Department of the Interior and the BIA, were 

unable to operate from October 1, 2013, through October 16, 2013, except in limited 

circumstances set forth by law.  See Compl. Ex. I.  The BIA’s Navajo Regional office was 

closed, and a sign was placed on the front doors of the Gallup Federal Building noting that the 

building was closed due to the lapse in appropriations.  Only excepted or exempted employees 

were allowed to work during the lapse.  See id.  Excepted employees were those employees who 

were expressly authorized to work on specific assignments to protect life and property.  See id.  

Exempted employees were those employees whose salaries were paid out of a source of funding 

other than annual appropriations and therefore were not implicated by the lapse.  See id.  There 

were no excepted employees in the BIA’s Navajo Regional office authorized to receive or work 

on ISDEAA contracts during the government shutdown.  See id.   

10. The BIA’s Navajo Regional office had an exempt employee, Mr. Raymond Slim, 

whose salary was funded from multi-year appropriations for road construction contracts.  See id.  
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As an exempt employee, he was specifically authorized to receive or work on contracts related to 

road construction during the government shutdown.  See id.  He was not deemed excepted in 

order to work on tribal funding contracts, including the Navajo Nation’s Contract for the Tribal 

Courts Program.  See id.   

11. On October 4, 2013, Mr. Ron Duncan handed the Navajo Nation’s proposed CY 

2014 AFA to Mr. Slim at the receptionist’s desk of the Self-Determination Office in the BIA’s 

Navajo Regional Office.  Mr. Slim marked the CY 2014 AFA proposal for intra-office mail 

delivery to me.  However, due to the lapse in appropriations, intra-office mail delivery had 

ceased and did not resume until October 17, 2013, so the CY 2014 AFA proposal remained at the 

receptionist’s desk until October 17, 2013, on which date I received the Navajo Nation’s CY 

2014 AFA proposal.  During the lapse in appropriations, I was furloughed, as were the other 

employees in my office except for Mr. Slim. 

12. On October 21, 2013, the BIA issued a letter acknowledging receipt of the Navajo 

Nation’s CY 2014 AFA proposal on October 17, 2013.  See Compl. Ex. D.  The letter noted that 

the “government was on shutdown from October 1, 2013, through October 16, 2013, which 

included mail delivery to our office,” and that the BIA therefore had “90 days after October 17, 

2013, to approve, decline, or award the proposal.  The 90-day period will end on January 15, 

2014.”  After the BIA acknowledged receipt of the CY 2014 AFA proposal, the BIA began its 

review of the proposal. 

13. On November 7, 2013, the BIA issued a letter to the Navajo Nation that described 

the agency’s concerns with the proposal and requested additional information to resolve those 

concerns.  See Defendants’ MSJ Ex. D.  The BIA noted in its review that “[t]he proposed CY 

2014 budget amount of $17,055,517.00 is substantially more than the FY 2013 Direct Base” and 
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recommended that the Navajo Nation submit a revised budget for $1,292,532.  The review letter 

also noted substantial changes in the proposed CY 2014 AFA’s scope of work narrative sections, 

and the BIA recommended that the Navajo Nation keep its current approved scope of work and 

submit an Annual Performance Plan to indicate which tasks the Nation would be working on in 

CY 2014.  The BIA’s letter requested that the Navajo Nation: 

Please provide your response to our points of concern by November 29, 2013, so 
that we may complete the review of your CY 2014 SAFA proposal.  We will hold 
the approval of the Tribal Courts proposal until requested documents are 
submitted. 

14. The BIA and the Navajo Nation usually use good faith efforts to negotiate if there 

are substantial changes proposed to an AFA from the previous year.  The BIA’s review letter is 

routinely used as the basis for further negotiations of an AFA proposal, or as the basis for the 

Navajo Nation to submit a unilaterally revised proposal for final BIA review.  The BIA’s 

November 7, 2013, letter was an attempt to work with the Navajo Nation to resolve the CY 2014 

AFA proposal’s technical deficiencies and to revise the CY 2014 AFA scope of work and budget 

and submit the proposal for final review.  This is the routine protocol that the BIA’s Navajo 

Region usually follows. 

15. In past years, including CY 2013, the BIA has negotiated with the Navajo 

Nation’s Contracting Officer, who in turn works with his program contacts to negotiate any 

issues with an ISDEAA program contract.  The Navajo Nation’s Contracting Officer who serves 

as the BIA’s point of contact for the Tribal Courts Program is Mr. Cordell Shortey.  I asked the 

Awarding Official’s Technical Representative for the Contract to call the Navajo Nation, and it 

is my understanding based on his December 5, 2013, conversation with a representative of the 

Navajo Nation that the Navajo Nation understood the BIA’s requested deadline of November 29, 

2013, and the Navajo Nation planned on following up with the BIA.  On January 7, 2014, I 
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emailed Mr. Shortey with a carbon copy to Mr. Ronald Duncan, inquiring about the status of the 

CY 2014 proposal and noting the upcoming January 15, 2014, 90-day deadline.  I did not receive 

a response from Mr. Shortey or Mr. Duncan. 

16. The BIA did not receive any formal or informal response to its November 7, 

2013, letter.  The Navajo Nation usually responds in writing to the BIA’s review letter by the 

designated due date, and the BIA expected a timely response to its November 7, 2013 letter.   

17. On January 9, 2014, the BIA formally requested by letter a 45-day extension “to 

provide additional time for the Navajo Nation to submit a response to the Navajo Region’s 

review letter dated November 7, 2013.”  See Compl. Ex. E.  The BIA requested this extension as 

a good faith effort to resolve the deficiencies noted in its November 7, 2013, letter and wanted to 

give the Navajo Nation as much time as possible to respond to the BIA’s concerns.  The Navajo 

Nation had agreed to similar extensions in other ISDEAA programs, see, e.g., Attachment 1, and 

it is rare for the Navajo Nation to not respond to an extension request.   

18. The BIA expected the Navajo Nation to approve the requested extension, as it had 

in the past, but the BIA did not receive a formal response to its extension request.  I emailed Ms. 

Veronica Blackhat, a Navajo Nation DOJ Attorney, on January 14, 2014, inquiring about the 

status of the CY 2014 proposal and noting the upcoming January 15, 2014, 90-day deadline.  I 

did not receive a response from Ms. Blackhat.  Mr. Shortey contacted my supervisor, Frances 

Price, via telephone at 4:25 p.m on January 15, 2014.  As a result of that conversation, and the 

lack of timely formal response to our extension request, the BIA finalized its partial declination 

of the Navajo Nation’s CY 2014 AFA proposal as set forth in the November 7, 2013, letter.  
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19. The BIA’s declination analysis did not change between November 7, 2013, and 

January 15, 2014.  The BIA could have issued its formal partial declination any time after 

November 7, 2013.  

20. On January 15, 2014, the BIA issued its formal partial declination of the Navajo 

Nation’s CY 2014 AFA proposal.  See Compl. Ex. F.  In the partial declination, the BIA noted 

that it had advised the Navajo Nation on November 7, 2013, that the proposed budget of 

$17,055,517.00 “far exceeded the funding available” for FY 2014 which was anticipated to be 

$1,292.532.  The BIA noted that “[w]hile we still need to address the additional activities 

proposed [in the statement of work modifications], we are willing to award the full funding we 

have available.” 

21. On January 30, 2014, the BIA received a letter from the Navajo Nation dated 

January 27, 2014, which asserted that the BIA’s partial declination of the Navajo Nation’s CY 

2014 AFA proposal was untimely.  See Compl. Ex. G.  The Navajo Nation’s letter maintained 

that the Navajo Nation’s CY 2014 AFA proposal was hand-delivered to Mr. Slim on October 4, 

2013.  The Navajo Nation’s letter asserted that the BIA’s partial declination of the CY 2014 

AFA proposal was therefore due by January 2, 2014.   

22. The Navajo Nation’s letter dated January 27, 2014, was the first indication from 

the Navajo Nation that they believed the BIA’s response to the CY 2014 AFA proposal was due 

before January 15, 2014.  If the Navajo Nation had notified the BIA in response to any of the 

agency’s prior letters and requests that it believed the 90-day statutory deadline began on 

October 4, 2013, the BIA could have issued its formal partial declination by January 2, 2014.  

The BIA would still have waited until the purported January 2, 2014, deadline in order to give 
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the Navajo Nation the maximum amount of time to respond without waiving the BIA’s 

declination rights. 

23. On February 4, 2014, the BIA issued a letter pursuant to 25 C.F.R. § 900.29(a) 

which provided the Navajo Nation with the documents BIA relied on when issuing the partial 

declination.  See Compl. Ex. H.   

24. On February 7, 2014, the BIA issued a letter in response to the Navajo Nation’s 

letter dated January 27, 2014, noting that the BIA’s partial declination of the Navajo Nation’s 

CY 2014 AFA proposal was timely issued on January 15, 2014.  See Compl. Ex. I.  The BIA 

explained that the federal government was shutdown from October 1, 2013, until October 17, 

2013, during which time only excepted and exempted employees were allowed to work.  The 

BIA noted that hand-delivery of the CY 2014 AFA proposal to Mr. Slim did not constitute 

receipt by the Secretary for purposes of the 90-day deadline because Mr. Slim was an exempt 

employee only authorized to perform work for contracts related to road construction.  There was 

no employee within the Navajo Regional office who was authorized to receive or work on the 

Navajo Nation’s CY 2014 AFA proposal on behalf of the Secretary during the government 

shutdown.  The BIA noted that the 90-day review period therefore did not begin until October 

17, 2013, and continued through January 15, 2014. 

25. On February 28, 2014, the BIA issued a letter notifying the Navajo Nation that the 

Navajo Nation’s current approved statement of work would remain in place for CY 2014 based 

on the BIA’s November 7, 2013, letter.  See Compl. Ex. J.   

26. The Navajo Nation did not request a formal or informal conference with the BIA 

regarding the CY 2014 AFA partial declination. 
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Bureau of Indian Affairs  
Contingency Plan Q & A Document 

September 27, 2013   
 
We continue to hope that Congress will reach an agreement to avoid a government shutdown, but 
we are working to prepare for all possible scenarios. The following document provides 
information regarding contingency plans in the event of a government shutdown.  
 
What are Excepted and Exempted services? 
 
In some cases, BIA has identified programs and employees that are excepted from furlough to 
continue working in the event of a shutdown due to the importance of their roles in protecting 
life and property.  Some programs and employees will not be furloughed and are considered 
exempt because they are funded through non-lapsing sources including; revenue collection from 
irrigation and power projects, and federal highway multi-year appropriations.  
 
What will happen during a lapse in appropriations when residents of Tribal communities 
call the police for an emergency?  
 
The BIA Office of Justice Service law enforcement personnel who respond to emergencies or are 
responsible for the protection of life and property will continue to report to duty and respond 
those these type of incidents as well as perform crime prevention activities.  Only Office of 
Justice Service staff who are not responsible for life and safety are subject to furlough.  
 
What will happen if there is a fire on Indian lands?  
Firefighters will be available to respond as needed.  
 
Will the BIA continue to process financial assistance to needy individuals? 
Without an appropriation and with limited financial operations, the BIA will have no authority to 
make payments.   
 
Will the BIA be able respond to reports of Child Abuse and Neglect? 
Yes, the social services workers will be on duty to assist law enforcement on responses to abuse 
and neglect.  
 
Is there anyone I can contact if I have questions?  
Please visit the DOI website at www.DOI.gov. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
NAVAJO NATION,      ) 
a federally recognized Indian tribe,   ) 
Navajo Nation Department of Justice ,  ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )    Civil Action No. 1:14-CV-01909 (TSC) 
       ) 
DEPARTMENT OF THE INTERIOR,  )     
       )  
  and     ) 
       ) 
S.M.R. JEWELL, in her official capacity as  ) 
Secretary, U.S. Department of the Interior,  ) 
       ) 
  Defendants.    ) 
                                                 ) 

 
 [PROPOSED] ORDER GRANTING  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
 

 Upon consideration of the parties’ cross-motions for summary judgment and the 

materials submitted in support of those motions and in opposition thereto, and good cause having 

been shown, it is hereby  

ORDERED that Defendants’ Motion for Summary Judgment is hereby GRANTED; and 

it is further 

ORDERED that Plaintiff’s Motion for Summary Judgment is hereby DENIED. 

SO ORDERED. 

 

DATED:      ______________________________________ 
TANYA S. CHUTKAN 
United States District Judge 
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