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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 
JOHN DANIELS, 
 
 Plaintiff, 
 
v. 
 
CHUGACH GOVERNMENT  
SERVICES, INC. – POTOMAC  
JOB CORPS CENTER, 
 
 Defendant. 
 
 

 
 
 
 
 
 
Civil Action No.: 1:14-cv-01667-EGS 
 

 
DEFENDANT’S REPLY IN FURTHER SUPPORT OF ITS  

MOTION TO DISMISS PLAINTIFF’S AMENDED COMPLAINT 
 

Defendant Chugach Government Services, Inc., operator of the Potomac Job Corps 

Center (“Defendant” or “CGSI”), by counsel, submits this Reply in further support of its Motion 

to Dismiss Plaintiff’s Amended Complaint.  For the reasons set forth below and in its initial 

Motion to Dismiss, this Court should dismiss Plaintiff’s Amended Complaint. 

PRELIMINARY STATEMENT 

 For the most part, Plaintiff’s Opposition ignores the substance of CGSI’s Motion to 

Dismiss.  In the end, no amount of discovery or equitable tolling arguments can cure the defects 

in Plaintiff’s case.  Plaintiff simply cannot escape that: (1) CGSI is exempt by an Act of 

Congress from the definition of “employer” under Title VII; (2) Plaintiff’s age discrimination 

claim fails as a matter of law because he did not exhaust his administrative remedies; and (3) 

Plaintiff’s Section 1981 claim contradicts Plaintiff’s own pleadings.  For the reasons set forth 

below, the Amended Complaint should be dismissed. 
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ARGUMENT 

I. CGSI IS EXEMPT FROM THE DEFINITION OF “EMPLOYER” UNDER TITLE 
VII AS A WHOLLY OWNED SUBSIDIARY OF AN ALASKA NATIVE 
CORPORATION.  

Notably, Plaintiff does not dispute that Alaska Native Corporations (ANC) are exempt 

under Title VII; Plaintiff merely–and incorrectly–argues that CGSI has not sufficiently shown 

that it is a subsidiary of an ANC and that discovery is needed to determine CGSI’s status.  But no 

discovery is necessary, as the publicly-filed exhibits attached to CGSI’s Motion make clear that 

CGSI is a wholly-owned subsidiary of an ANC.  By action of the United States Congress, 

Chugach Native Association was empowered to create an Alaska Native Corporation under the 

Alaska Native Claims Settlement Act of 1971.  43 U.S.C. § 1606(a)(9) (expressly naming 

Chugach Native Association) & § 1606(d).  Exhibit B to Defendant’s Motion shows that 

Chugach Native Association created its ANC, Chugach Natives, Inc., pursuant to the Alaska 

Native Claims Settlement Act.  Thus, Chugach Natives, Inc., which was renamed Chugach 

Alaska Corporation in 1985 (see Exhibit C to Defendant’s Motion), was created under the very 

Act that exempts ANCs from Title VII liability.  See 43 U.S.C. § 1626(g).  To remove all doubt, 

CGSI’s 2011 and 2013 Biennial Reports, attached hereto as Exhibit A, confirm that Chugach 

Alaska Corporation, an ANC, owned 100 percent of CGSI between January 1, 2009, and 

December 31, 2012, covering the entire period of the alleged acts of discrimination.1 

The fact that CGSI is a wholly-owned subsidiary of an ANC is a matter of public record, 

and discovery is not needed on this issue.  The Court can and should decide the issue as a matter 
                                                            
1 These Alaska state records are available at 
http://commerce.state.ak.us/CBP/Main/CorpDocumentViewer.aspx?r=60470&v=613558&d=80
1972 (2011 Biennial Report) and 
http://commerce.state.ak.us/CBP/Main/CorpDocumentViewer.aspx?r=60470&v=703572&d=95
1898 (2013 Biennial Report).  A court may take judicial notice of corporate records and filings 
maintained by a state agency.  See In re Lorazepam & Clorazepate Antitrust Litig., 900 F. Supp. 
2d 8, 18 (D.D.C. 2012). 
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of law.  See, e.g., Pratt v. Chenega Integrated Sys., No. C 07-01573 JSW, 2007 WL 2177335, at 

*3 (N.D. Cal. July 27, 2007) (finding ANC subsidiary exempt from Title VII as a matter of law 

and granting motion to dismiss).  Therefore, for the reasons set forth in this Reply and in CGSI’s 

Motion to Dismiss, Plaintiff’s Title VII claim should be dismissed.   

II. PLAINTIFF CANNOT AVOID HIS FATAL FAILURE TO EXHAUST 
ADMINISTRATIVE REMEDIES ON AN AGE CLAIM. 
 

Plaintiff does not deny that he did not exhaust his administrative remedies at the EEOC 

with regard to an ADEA claim.  Instead, Daniels strains to argue that his charge with the OFCCP 

alleging national origin discrimination somehow satisfies the exhaustion requirement for age 

discrimination, or alternatively, that he is entitled to equitable tolling.  But these arguments are 

flawed for several reasons.  First and most significantly, Daniels’s charge with the OFCCP did 

not mention age in any way, so the charge could not possibly exhaust his administrative 

remedies under the ADEA.  Second, the mere filing of a charge with the OFCCP is not sufficient 

to exhaust administrative remedies under the ADEA as a matter of law.  Third, Daniels is not 

entitled to equitable tolling because he waited more than two years to raise the issue of age 

discrimination and thus has not been diligent in preserving his age-related claim. 

A. Plaintiff Did Not Raise Age Discrimination in His Charge Before the OFCCP 
 and Has Therefore Failed To Exhaust His Administrative Remedies Even 
 Under the Most Liberal Interpretation of the Exhaustion Requirement. 

  Plaintiff’s Charge filed with the OFCCP did not state a single allegation related to age 

discrimination.  Instead, Daniels alleged only national-origin discrimination.  Consequently, any 

lawsuit following his administrative charge is limited “to claims that are like or reasonably 

related to” his complaint for national-origin discrimination.  See Ahuja v. Detica Inc., 742 F. 

Supp. 2d 96, 106 (D.D.C. 2010) (internal citation and quotation marks omitted).  Daniels does 

not cite any law to the contrary or try to argue that his claim for age discrimination is somehow 
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related to his claim for national-origin discrimination.  Therefore, Plaintiff’s OFCCP Charge 

could not possibly have exhausted his ADEA claim even under the most liberal interpretation of 

the exhaustion requirement, and his ADEA claim must be dismissed.   

B. Daniels Concedes That He Never Filed a Charge at the EEOC to Exhaust His 
 Administrative Remedies Under the ADEA, Which Is Fatal to His Claim. 
 

Notwithstanding the fact that Plaintiff’s charge with the OFCCP said nothing about age, 

an age-discrimination claim filed with the OFCCP is insufficient as a matter of law to exhaust 

administrative remedies under the ADEA.  For administrative exhaustion of an age claim, 

Plaintiff must have filed his age-discrimination claim with the EEOC.  See Younger v. D.C. Pub. 

Sch., No. CV 13-1296 (RMC), 2014 WL 3699776, at *6 (D.D.C. July 25, 2014) (“[T]he filing of 

an EEOC charge remains a precondition to federal suit [for an ADEA claim].” (citing 29 U.S.C. 

§ 626(d)(1)).  Plaintiff acknowledges in his response that he never filed a charge against CGSI 

with the EEOC;2 therefore, his ADEA claim fails as a matter of law. 

Indeed, the Memorandum of Understanding (“MOU”) Plaintiff cites reinforces that he 

was required to file an age discrimination charge before the EEOC.  The MOU provides: “All 

complaints/charges of employment discrimination filed with OFCCP alleging a Title VII basis 

(race, color, religion, sex, national origin, or retaliation) shall be received as complaints/charges 

simultaneously dual-filed under Title VII.”  Equal Employment Opportunity Commission, 76 

Fed. Reg. 71029-32 (Nov. 16, 2011) (emphasis added).  Critically, Plaintiff’s age-based claim 

does not allege a Title VII basis for relief and falls outside the jurisdiction of the OFCCP.  

Therefore, by the plain terms of the MOU, Plaintiff’s age claim cannot be considered jointly 

filed with the EEOC.  Plaintiff admits as much in his response when he acknowledges that the 

                                                            
2  CGSI’s Motion cites many cases for the proposition that a complaint filed with the 
OFCCP is not deemed filed with the EEOC, yet Plaintiff does not respond to this argument or 
cite any authority holding otherwise. 
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MOU does not specifically refer to age discrimination.   Courts have come to the same 

conclusion when interpreting a previous but similar version of the MOU.  See Meckes v. 

Reynolds Metals Co., 604 F. Supp. 598, 601 (N.D. Ala. 1985) (holding that filing an age-

discrimination claim before the OFCCP “could not constitute a ‘joint’ filing with EEOC under 

the Memorandum”), aff’d, 776 F.2d 1055 (11th Cir. 1985); Granger v. Aaron’s, Inc., No. 1:09-

CV-01634, 2010 WL 2464832, at *4 (W.D. La. June 14, 2010) (explaining that because the 

OFCCP never had jurisdiction over the Plaintiffs’ complaints, the “improper filing of the 

Plaintiffs’ complaints with the OFCCP was not the type of filing contemplated by the MOU”), 

aff’d, 636 F.3d 708 (5th Cir. 2011).  

Plaintiff admittedly failed to file a charge of age discrimination at the EEOC, and as set 

forth above, filing a charge at the OFCCP does not amount to a constructive filing of a charge 

with the EEOC.  Indeed, claims for age discrimination are expressly omitted from the MOU 

detailing the relationship between the OFCCP and EEOC and joint-filed complaints.  Thus, if 

Plaintiff had wanted to pursue his age discrimination claim, he must have filed a separate charge 

with the EEOC.  His failure to do so bars his ADEA claim. 

C. Equitable Tolling Cannot Apply Because Plaintiff Never Filed an Age-
Related Claim Before the EEOC; Indeed, He Did Not Raise Any Allegation 
of Age Discrimination Until He Filed This Lawsuit More Than Two Years 
After the Alleged Incident. 

 
Once CGSI argues a failure to exhaust administrative remedies, the burden shifts to 

Plaintiff to establish that he is entitled to invoke equitable tolling.  See Gupta v. Northrop 

Grumman Corp., 462 F. Supp. 2d 56, 59 (D.D.C. 2006).  Plaintiff’s “hurdle is high.”  See Miller 

v. Rosenker, 578 F. Supp. 2d 67, 71 (D.D.C. 2008) (quoting Smith-Haynie v. D.C., 155 F.3d 575, 

579 (D.C. Cir. 1998)).  “Equitable tolling is available only in extraordinary and carefully 

circumscribed instances, and does not apply where the claimant failed to exercise due diligence 
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in preserving his legal rights.”  Miller v. Rosenker, 578 F. Supp. 2d 67, 71 (D.D.C. 2008) 

(internal quotation marks and citations omitted) (concluding Plaintiff was not entitled to 

equitable tolling and granting motion to dismiss).  Generally, equitable tolling is disfavored 

except where the claimant received inadequate notice or where the defendant engaged in 

affirmative misconduct or misled the plaintiff about the limitations period.  See Bell v. United 

States, 880 F. Supp. 2d 24, 28 (D.D.C. 2012) (Sullivan, J.) (granting motion to dismiss Title VII 

action for failure to timely file administrative complaint and declining to extend the doctrine of 

equitable tolling).   

In the very case that Daniels cites to invoke equitable tolling, the D.C. Circuit rejected the 

doctrine under similar facts.  In that case, the plaintiff filed an internal complaint with the 

Washington Metropolitan Area Transit Authority (“WMATA”), but did not file a charge with the 

EEOC within 180 days of the alleged discriminatory incident.  Washington v. Washington Metro. 

Area Transit Auth., 160 F.3d 750, 752 (D.C. Cir. 1998).  There, the plaintiff argued that he was 

entitled to equitable tolling because he believed that WMATA’s internal complaint procedures 

were sufficient to exhaust his administrative remedies.  The Court, however, rejected this 

argument because the plaintiff “ha[d] not adequately explained his failure to timely exhaust.”  Id.  

 In another case involving strikingly similar facts, the court rejected plaintiff’s request for 

equitable tolling.  See Meckes, 604 F. Supp. at  606.   Like Daniels, the plaintiff in Meckes filed 

an administrative claim with the OFCCP alleging sex and age discrimination.  The Court held 

that Meckes was required to file her age claim separately with the EEOC, rather than with the 

OFCCP, and because she had not done so in time, her ADEA claim was time barred.  Id. at 602.  

Unlike Daniels, the plaintiff in Meckes had amended her complaint before the OFCCP to include 

age discrimination and belatedly filed an age-based claim with the EEOC.  Id. at 600.  Yet, the 
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Meckes court still concluded that Meckes was not entitled to equitable tolling because she had 

not been diligent in preserving her claim.   

In this case, Plaintiff has not alleged facts to meet the “high hurdle” to warrant equitable 

tolling.  Daniels was not diligent in pursuing an age discrimination claim.  And even though he 

now contends that the EEOC directed him to file a complaint with the OFCCP, this argument is 

similarly baseless because Plaintiff’s OFCCP Charge did not include a single allegation of age 

discrimination.  If he had filed his age claim with the wrong administrative agency, as he says, 

surely his OFCCP charge would have mentioned age.  Instead, Plaintiff did not allege age 

discrimination until more than two years after the alleged incident, when he filed his Complaint 

in this case.  Even more fatal to his equitable tolling argument, Plaintiff has not come forward 

with any argument of affirmative misconduct or attempt to mislead on the part of CGSI that 

somehow contributed to his failure to exhaust.  A plaintiff cannot take advantage of the 

extraordinary relief of equitable tolling merely because he failed to exercise due diligence in 

preserving his legal rights. 

Thus, the circumstances of this case do not warrant application of the “high hurdle” of 

equitable tolling, and the Plaintiff has provided no basis upon which to do so.  Plaintiff’s ADEA 

claim should be dismissed. 

III. PLAINTIFF’S SECTION 1981 CLAIM FAILS AS A MATTER OF LAW. 

Plaintiff’s Section 1981 claim is nothing more than a national origin claim filed under the 

pretense of race.  As this Court has held (and Plaintiff does not argue otherwise), claims for 

national origin discrimination are not actionable under Section 1981.  See, e.g., Amiri v. Hilton 

Washington Hotel, 360 F. Supp. 2d 38, 42 (D.D.C. 2003). 

Plaintiff tries desperately to distinguish the Court’s opinion in Ndondji v. InterPark Inc., 

768 F. Supp. 2d 263 (D.D.C. 2011), but his efforts fall well short.  First, Daniels contends that 
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the plaintiff in Ndondji did not make allegations of race discrimination in his complaint, but that 

is directly contradicted by the opinion itself.  768 F. Supp. 2d at 274 (“Ndondji’s occasional 

reference to his race in his amended complaint is also insufficient to make out a section 1981 

action.”).  Second, Plaintiff does not explain or even mention his many references to national 

origin—not race—in his OFCCP Charge, which was critical to this Court’s rationale in Ndondji.   

Only now, three years later, does Plaintiff seek to manufacture a race claim to avoid the 

fatal defects in his Title VII claim.  However, a cursory review of Plaintiff’s Amended 

Complaint exposes the weakness of his 1981 claim.  In his Amended Complaint, Daniels 

changed the word “origin” to “ancestry,” (Am. Compl. ¶ 6), referred to himself as being a “black 

African,” as opposed to having “African origin,” (id. ¶¶ 8, 16), and added several conclusory 

allegations that “Chugach’s actions were racially motivated and racially discriminatory.”  (id. 

¶ 8).  A mere change in terminology, though, is not enough to plead his way around the defects 

in his national origin claim.   

Moreover, Plaintiff’s bare allegations of race discrimination are insufficient to state a 

claim.  He repeatedly—and without any support—asserts that CGSI was “attempt[ing] to 

eliminate” or “attempt[ing] to rid” black individuals of African ancestry from its employment.  

Id. ¶¶ 8 & 16.  These conclusory allegations are wholly insufficient to withstand a motion to 

dismiss, particularly when he specifically pleads that an “African-American” was selected for the 

position.  Id. ¶ 13.  And, as the court held in Ndondji, “[s]uch general, conclusory allegations that 

[plaintiff] was a victim of racial discrimination are simply not enough to bring a section 1981 

action, particularly when the clear thrust of his allegations is based on national origin 

discrimination.”  768 F. Supp. 2d at 274. 
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Finally, as this Court held in 2012, “Section 1981 does not apply to actions taken under 

the color of federal law . . . .”  DynaLantic Corp. v. U.S. Dep't of Def., 885 F. Supp. 2d 237, 291 

(D.D.C. 2012) (Sullivan, J.).  Plaintiff tries to avoid dismissal of his Section 1981 claim on this 

additional basis by seeking to limit the Court’s holding to an “instrumentality” or “agency of the 

federal government.”  However, while the Court’s opinion in DynaLantic did mention 

“instrumentality,” it expressly segregated “actions taken under the color of federal law” from 

“suit[s] against instrumentalities of the federal government” as distinct concepts.  DynaLantic, 

885 F. Supp. 2d at 291 (“Section 1981 does not apply to actions taken under the color of federal 

law, nor does it permit suit against instrumentalities of the federal government.”).  In other 

words, actions taken under “color of federal law” would defeat a Section 1981 claim even if not 

taken by an “instrumentality.”  Plaintiff did not even attempt to oppose CGSI’s argument 

regarding its Congressional mandate to operate a Job Corps Center under color of federal law, 

and therefore this argument should be taken as established.  Buggs v. Powell, 293 F. Supp. 2d 

135, 141 (D.D.C. 2003) (“It is understood in this Circuit that when a plaintiff files an opposition 

to a dispositive motion and addresses only certain arguments raised by the defendant, a court 

may treat those arguments that the plaintiff failed to address as conceded.”).  Based on Plaintiff’s 

own OFCCP Charge, on the allegations in his Amended Complaint, and on the limitations of a 

Section 1981 claim generally, Plaintiff’s Section 1981 claim fails as a matter of law.3 

 

 

                                                            
3  While CGSI continues to maintain that this Court’s decision in Ivey v. National Treasury 
Employees Union, No. 05-1147 (EGS), 2007 WL 915229, at *4 (D.D.C. Mar. 27, 2007) 
(Sullivan, J.), properly applies a three-year limitation period on Section 1981 claims, this 
argument is not necessary in light of the many other reasons to dismiss the Plaintiff’s Section 
1981 claim in this case. 
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IV. PLAINTIFF DOES NOT ALLEGE SUFFICIENT FACTS OF INTENTIONAL 
DISCRIMINATION TO STATE A CLAIM UNDER TITLE VII , THE ADEA, OR 
SECTION 1981. 
 

Even if his claims could somehow survive the legal impediments described above, 

Plaintiff’s Opposition did not set forth facts in the Amended Complaint that, even if true, would 

demonstrate intentional discrimination against Plaintiff on the basis of national origin, age, or 

race.  As CGSI stated in its Motion, Plaintiff does not set forth a prima facie case for national 

origin or race discrimination by merely alleging in conclusory fashion that a person of a certain 

national origin or race was not hired for a particular position.  Am. Compl. ¶ 6.  Additionally, 

Plaintiff does not set forth a prima facie case for age discrimination by merely alleging that a 

younger candidate was selected instead of Plaintiff, especially when Plaintiff did not even apply 

for the position.  Id. ¶¶ 12-13.  Plaintiff’s allegations are simply insufficient to state a claim 

under Title VII, the ADEA, or Section 1981.  CGSI therefore reiterates the arguments in its 

Motion to Dismiss regarding the insufficiency of Plaintiff’s pleading, and again requests 

summary dismissal of the Amended Complaint.   

V. CONCLUSION 

For the reasons set forth above and in its Motion to Dismiss, Defendant CGSI requests 

that the Court grant CGSI’s Motion to Dismiss Plaintiff’s Amended Complaint in its entirety and 

grant such further relief as this Court deems proper.  Because Plaintiff should not have refiled his 

Title VII and ADEA claims after receipt of CGSI’s initial Motion to Dismiss setting forth 

indisputable bases for dismissal, CGSI reserves the right to seek its attorneys’ fees and costs 

incurred in seeking dismissal of these claims. 
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DATED: March 26, 2015   

 
 /s/ Attison L. Barnes, III     
 Attison L. Barnes, III, D.C. Bar. No. 427754 
 abarnes@wileyrein.com 
 WILEY REIN LLP 
 1776 K Street, N.W. 
 Washington, DC 20006 
 (202) 719-7000 (phone) 
 (202) 719-7049 (fax) 
 
 Counsel for Defendant 
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CERTIFICATE OF SERVICE 

 I, Attison L. Barnes, III, hereby certify that on March 26, 2015, I caused a copy of the 

foregoing to be served via the Clerk of the Court’s CM/ECF system to: 

 
Richard J. Hackerman 
Richard J. Hackerman, P.A. 
116 West University Parkway 
Baltimore, MD 21210 
 
Counsel for Plaintiff 

 

 
/s/ Attison L. Barnes, III     
Attison L. Barnes, III, D.C. Bar. No. 427754 

      WILEY REIN LLP 
      1776 K Street NW 
      Washington, DC  20006 
      Telephone: (202) 719-7000    
      Facsimile: (202) 719-7049    
      Email: abarnes@wileyrein.com 
 
      Counsel for Defendant 
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