
IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

 
WILLIAM S. FLETCHER, et al.,   ) 
      ) 
  Plaintiffs,    ) 
      ) 
  v.    )  Case No. 02-CV-427-GKF-PJC 
      ) 
THE UNITED STATES OF AMERICA,  ) 
et al.,       ) 
      ) 
  Federal Defendants.   ) 
 

FEDERAL DEFENDANTS’ REPLY IN SUPPORT OF THEIR 
RULE 59(e) MOTION TO ALTER OR AMEND THE JUDGMENT 

 
 Federal Defendants, the United States of America, the Department of the Interior, Sally 

Jewell (in her official capacity as Secretary of the Interior), the Bureau of Indian Affairs, and 

Larry Roberts (in his official capacity as Acting Assistant Secretary – Indian Affairs, United 

States Department of the Interior), have moved, pursuant to Federal Rule of Civil Procedure 

59(e), to alter or amend the Court’s December 30, 2015 Opinion and Order [ECF No. 1280] and 

accompanying Judgment [ECF No. 1281].  See Federal Defendants’ Rule 59(e) Motion to Alter 

or Amend the Judgment [ECF No. 1285] (“Federal Defendants’ Rule 59(e) Motion”).1  In 

support of Federal Defendants’ Rule 59(e) Motion, and in reply to Plaintiffs’ Response to the 

Federal Defendants’ Rule 59(e) Motion [ECF 1295] (“Plaintiffs’ Response”), Federal 

Defendants state as follows.  

 Federal Defendants’ Rule 59(e) Motion requests that the Court amend the fourth of the 

seven listed requirements for an accounting, because Federal Defendants will not be in a position 

to carry out all of the specific tasks ordered within the currently required time frame.  This fourth 

                                                            
1 Plaintiffs have also moved, pursuant to Federal Rule of Civil Procedure 59(e), to alter or 
amend the Court’s Judgment [ECF No. 1281].  See ECF No. 1289, Plaintiffs’ Motion to Alter or 
Amend Judgment and Brief in Support (“Plaintiffs’ Motion”). 
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requirement specified, among other requirements, that a “contract number” be used to “briefly 

identify and describe the source of each trust receipt.”  Judgment at 2.   As explained in Federal 

Defendants’ Rule 59(e) Motion, based on the formatting of accounting information regularly 

supplied to the Osage Nation for this account, complete and literal compliance with this 

requirement would not be possible within the ordered time frame.  Thus, Federal Defendants’ 

Rule 59(e) Motion suggests two possible alternatives.  The first alternative offered amendment 

options for this fourth requirement that would allow the ordered accounting to be completed 

within the current deadline.  The second proposed alternative would not alter any of the seven 

listed requirements for an accounting, but instead would alter only the deadline for completing 

this accounting.  

Plaintiffs appear to object to both alternatives.  However, with respect to the first 

proposed alternative, Plaintiffs’ objection fails to recognize that the Tenth Circuit granted this 

Court “considerable discretion” in fashioning any accounting on remand.  Fletcher v. United 

States, 730 F.3d 1206, 1215 (10th Cir. 2013); see also Plaintiffs’ Motion at 7 (quoting same).  

Perhaps for this reason, Plaintiffs’ Response fails to offer any argument even suggesting that this 

Court would be abusing its discretion if it chose this alternative.  Nor could they.  Either of the 

proposals made in Federal Defendants’ Rule 59(e) Motion is reasonable and consistent with the 

Tenth Circuit’s remand.  Indeed, the first alternative proposal would more closely align the 

ordered accounting with the Statements of Account already provided for this account to the 

Osage Nation.  There can be no dispute that the Statements of Account provide “some measure 

of information about the government’s handling of deposits, . . . [and] some measure of 

information about disbursements.”  Fletcher, 730 F.3d at 1214.  The Tenth Circuit does not 

appear to have required any more.  
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Plaintiffs also appear to object to the second proposed alternative, although this objection 

is less clear.  “Plaintiffs state they have no objection to a reasonable amount of additional time 

for the United States to identify the lease numbers associated with each payment.”  Plaintiffs’ 

Response at 1.  However, the discussion following that statement misinterprets Defendants’ 

representations regarding the amount of time needed to provide the accounting the Court 

ordered, incorrectly asserting that six months is all “the United States seeks.”  Id. at 2-3.  This 

ignores that Federal Defendants’ Rule 59(e) Motion clearly estimates the time it will take to 

complete this alternative “at 18 months (and, in any event, to exceed 6 months).”  Federal 

Defendants’ Rule 59(e) Motion at 5.  Moreover, Plaintiffs’ assertion that Defendants should be 

given “at most until the end of June to complete the work needed,” Plaintiffs’ Response at 3, the 

earliest possible deadline under the current Judgment, seems to contradict their prior 

representation that they do not object to “a reasonable amount of additional time” for Federal 

Defendants to provide the ordered accounting.  

Indeed, Plaintiffs appear to fundamentally misunderstand both the alternatives proposed 

in Federal Defendants’ Rule 59(e) Motion and the nature of the accounting that was ordered by 

the Court.  For example, Plaintiffs incorrectly state that the ordered accounting would 

“apparently for the first time[,] link the payments [the United States] has received or the oil that 

was produced to each lease that it manages in trust.”  Plaintiffs’ Response at 1.  In managing 

these trust assets (the mineral estate), Federal Defendants do contemporaneously track and link 

this data.  But that is not the issue here.  At issue now is the reconstruction of such past linkages 

when that information is not reflected in the details for an accounting entry for the tribal trust 
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account as represented in the Statements of Account.  As noted in Federal Defendants’ Rule 

59(e) Motion, such reconstructions would require more time than presently allotted.2  

Moreover, and perhaps more fundamentally, at issue here is an accounting of funds, not 

the management of the mineral estate (as was at issue in the tribal trust case in the Court of 

Federal Claims).  Cf. Plaintiffs’ Response at 2 (discussing a “first level analysis to support an 

accounting for its management of the trust” as it appears to relate to possible oil royalty 

undercollection claims).  The Tenth Circuit has already addressed this distinction when it noted 

that:  

“We don’t doubt that the plaintiffs ultimately hope to prove” more, “[b]ut in an 
accounting action, trust beneficiaries are entitled only to information that is 
‘reasonably necessary to enable [them] to enforce [their] rights under the trust.’  * 
* *  To say that the plaintiffs have a right to an accounting, then, is to say that it 
must give some sense of where money has come from and gone to -- not to say it 
must disprove through a title search or otherwise any breach of trust theory the 
plaintiffs may later choose to posit.  Neither does the plaintiffs’ accounting right 
necessarily mean that they will even be able to attack through collateral litigation” 
other alleged wrongs. 

Fletcher, 730 F.3d at 1215.3  See also, e.g., Transcript of Tenth Circuit Hearing on March 5, 

2013 at 17 (“That’s not an accounting.  An accounting is, here’s a list of what I paid for and to 

whom.  And then, as you point out, then if there’s some additional claim that they’ve acted in 

bad faith, that’s on you to come forward with.  An accounting is traditionally with -- from a 

                                                            
2 A similar issue was noted in the response to Plaintiffs’ Motion -- the further back in time 
that an accounting seeks to go, or the more details that are to be reconstructed, the longer it may 
take to provide that accounting given the need to research hard copy and electronic documents or 
data, and/or reconstruct certain aspects of that information. 
3 To be sure, the Tenth Circuit mostly spoke about other actions Plaintiffs might later bring 
involving allegedly improper headright transfers, or a related “misdistribution claim.”  Plaintiffs’ 
Motion at 2.  Now, however, Plaintiffs appear concerned with the administration of the mineral 
estate.  As this Court has noted, this case “does seem to morph a lot[,]” Transcript of Hearing on 
October 23, 2015 at 42, but the limiting principles expressed by the Tenth Circuit remain just as 
applicable. 
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trustee is who did you pay and how much and when, isn’t it?”).  In fact, the accounting statute 

upon which this Court and the 10th Circuit rely for the basis of the accounting obligation -- 25 

U.S.C. § 4011 -- does not specifically require such contract numbers.4  It is for this reason that 

this Court, in its discretion, can choose the first alternative presented in Federal Defendants’ Rule 

59(e) Motion.  Similarly, however, while such data is not necessary or required for an accounting 

in this case under the applicable statute, Federal Defendants are not at this time challenging 

whether requiring such an accounting is beyond this Court’s “considerable discretion” on 

remand.  Fletcher, 730 F.3d at 1215.5  

ACCORDINGLY, Federal Defendants respectfully request that this Court alter or amend 

the Judgment to either provide for an accounting that can reasonably be completed within the 

deadline provided, or alter the deadline to one that allows a reasonable time for completion.  

 RESPECTFULLY SUBMITTED this 10th day of March, 2016.  

 
      JOHN C. CRUDEN 
      Assistant Attorney General 

                                                            
4 25 U.S.C. § 4011(b) states -- “Periodic statement of performance.  Not later than 20 
business days after the close of a calendar quarter, the Secretary shall provide a statement of 
performance to each Indian tribe and individual with respect to whom funds are deposited or 
invested pursuant to [the Act of June 24, 1938 (25 U.S.C. § 162a)].  The statement, for the period 
concerned, shall identify -- (1) the source, type, and status of the funds; (2) the beginning 
balance; (3) the gains and losses; (4) receipts and disbursements; and (5) the ending balance.”  
Indeed, Federal Defendants have been providing Periodic Statements of Performance to the 
Osage Tribe (now Nation), in the form of Statements of Account, in satisfaction of the 
accounting requirements in 25 U.S.C. § 4011(b) since approximately 1996.  As explained in 
Federal Defendants’ Rule 59(e) Motion (at 3), these Statements of Account nevertheless do 
contain other identifying information, such as a unique purchaser number for the lease from 
which the royalties were generated. 
5 This does not, however, waive any argument for appeal.  As noted in Federal Defendants’ 
Rule 59(e) Motion, this motion only addresses the specific issue of the ordered requirements for 
an accounting, and should not be construed as waiving or abandoning any right to seek appellate 
or other further review of this or any other issue in the Court’s Opinion and Order, and 
Judgment. 
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       /s/ Joseph H. Kim    
      JOSEPH H. KIM, IL Bar #6243249 
      Trial Attorney 
      U.S. Department of Justice 
      Environment & Natural Resources Division 
      Natural Resources Section 
      P.O. Box 7611 
      Washington, D.C.  20044-7611 
      Tel: (202) 305-0207 
      joseph.kim@usdoj.gov 
 
      DANNY C. WILLIAMS, SR. 
      United States Attorney 
      CATHY MCLANAHAN 
      Chief, Civil Division 
      Northern District of Oklahoma 
      110 West 7th St., Suite 300 
      Tulsa, OK  74119 
      Tel: (918) 382-2700 
 
      Attorneys for Federal Defendants 
 
      OF COUNSEL: 
 
      ALAN R. WOODCOCK 
      Field Solicitor 
      U.S. Department of the Interior 
      Office of the Field Solicitor 
      Tulsa Field Solicitor’s Office 
      7906 East 33rd Street 
      Tulsa, OK 74145 
 
      KENNETH DALTON 
      Director 
      ERICKA HOWARD 
      KRISTEN D. KOKINOS 
      DONDRAE N. MAIDEN 
      Attorney-Advisors 
      U.S. Department of the Interior 
      Office of the Solicitor 
      Indian Trust Litigation Office 
      1849 C Street, NW 
      Washington, DC 20240 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 10th day of March, 2016, I electronically transmitted the 

foregoing document to the Clerk of Court using the ECF System for filing and transmittal of a 

Notice of Electronic Filing to the ECF registrants.  

 
       s/ Joseph H. Kim    
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