
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
PUBLIC SERVICE COMPANY OF  
NEW MEXICO, a New Mexico corporation, 
 

Plaintiff, 
 

v.       No. 1:15-cv-00501-JAP-CG 
 
APPROXIMATELY 15.49 ACRES OF LAND  
in McKinley County, New Mexico; 
UNITED STATES OF AMERICA, et al., 
 

Defendants. 
 
 

PLAINTIFF PUBLIC SERVICE COMPANY OF NEW MEXICO’S 
MOTION TO ALTER OR AMEND ORDER DISMISSING THE NAVAJO NATION  

AND ALLOTMENT NUMBERS 1160 AND 1392 
OR IN THE ALTERNATIVE 

MOTION FOR INTERLOCUTORY CERTIFICATION OR SEVERANCE OF CASE 
 

Plaintiff Public Service Company of New Mexico (“PNM”), by and through its counsel 

of record, Miller Stratvert P.A., and pursuant to Fed. R. Civ. P. 59(e), hereby files this Motion 

(the “Rule 59(e) Motion”) requesting that the Court’s Order of Dismissal Without Prejudice 

[Doc. 102] (the “Order”) and Memorandum Opinion and Order Granting Motion to Dismiss the 

Navajo Nation and Allotment Numbers 1160 and 1392 [Doc. 101] (the “Memorandum”) entered 

on December 1, 2015 be altered or amended by (a) denying as a matter of law the Navajo 

Nation’s Motion to Dismiss the Navajo Nation and Allotment Numbers 1160 and 1392 [Doc. 32] 

(the “Motion to Dismiss”) or (b) denying the Motion to Dismiss on grounds that the Court’s 

interpretation of 25 U.S.C. § 357 has prospective application only and does not bar PNM from 

condemning easements associated with PNM’s pre-existing electric transmission infrastructure.   
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Should the Court deny the Rule 59(e) Motion and uphold its grant of the Motion to 

Dismiss, PNM requests that the Court grant certification for interlocutory appeal of the questions 

of law pertinent to the Court’s Order and Memorandum or, in the alternative, sever the Two 

Allotments and their respective beneficial-interest owners and encumbrancers from this case to 

facilitate PNM’s timely appeal of the Court’s final decision granting the Motion to Dismiss. 

Pursuant to D.N.M.LR-Civ. 7.1(a), PNM made a good-faith request for concurrence in 

this Rule 59(e) Motion.  This motion is opposed by the Navajo Nation, the United States, the 

U.S. Department of Health & Human Services, the U.S. Department of the Interior, and the 22 

Defendants (as defined below).  Transwestern Pipeline Company, LLC concurs in this Motion.  

Continental Divide Electric Cooperative, Inc. did not provide its position on the Motion within 

the requested twenty-four hour period for a response.   

I.  Standard for evaluation of a Rule 59(e) Motion. 

Pursuant to Federal Rule of Civil Procedure 59(e), a party may file a motion to alter or 

amend a judgment no later than 28 days after the entry of the judgment.   The term ‘judgment’ as 

used in Rule 59(e) includes orders such as the Order and the Memorandum.   See Fed. R. Civ. P. 

54(a).  A motion filed pursuant to Rule 59(e) is also commonly known as motion for 

reconsideration.  See, e.g., United States v. McKneely, 519 F. App’x 517, 518 (10th Cir. 2013) 

(unpublished) (noting that a Rule 59(e) motion to alter or amend the judgment was “effectively a 

motion to reconsider the court’s [earlier] order”).  “Grounds for granting a Rule 59(e) motion 

include (1) an intervening change in the controlling law, (2) new evidence previously 

unavailable, and (3) the need to correct clear error or prevent manifest injustice.”  Monge v. RG 

Petro-Mach. (Grp.) Co., 701 F.3d 598, 611 (10th Cir. 2012) (internal quotation marks omitted), 
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quoting Somerlott v. Cherokee Nation Distributors, Inc., 686 F.3d 1144, 1153 (10th Cir. 2012).  

“[A] motion for reconsideration is appropriate where the court has misapprehended the facts, a 

party’s position, or the controlling law.”  Servants of Paraclete v. Does, 204 F.3d 1005, 1012 

(10th Cir. 2000). 

For the reasons presented below, the Memorandum and Order should be altered or 

amended to correct clear error and to prevent manifest injustice.  In addition, the Court should 

reevaluate its analysis in light of the Bureau of Indian Affairs’ (“BIA”) newly-published 

amendments to 25 C.F.R. Part 169 (the “Part 169 Regulations”).   

The “Five Allotments” that are the subject of PNM’s Complaint for Condemnation have 

numerous features in common, including (a) fee ownership by the United States alone and (b) 

continuing beneficial-interest ownership by individual Indians.  The Memorandum and Order 

affect only the “Two Allotments” (numbered 1160 and 1392) for which the Navajo Nation (the 

“Nation”) claims to hold a fractional beneficial interest in the undivided whole of each such 

Allotment.  This Rule 59(e) Motion refers to the Two Allotments when discussing matters 

pertinent to the Nation’s fractional beneficial interests, but refers to the Five Allotments 

(including the Two Allotments) when discussing Allotments and this matter generally.   

II. The Court’s holding that the Nation’s acquisition of a fractional beneficial interest 
in the undivided whole of an Allotment transforms that Allotment into “tribal 
land” that cannot be condemned is clear error and will result in manifest injustice.  

 
Since its enactment in 1901, 25 U.S.C. § 357 (“Section 357”) has stated: “Lands allotted 

in severalty to Indians may be condemned for any public purpose under the laws of the State or 

Territory where located in the same manner as land owned in fee may be condemned, and the 

money awarded as damages shall be paid to the allottee.”  In its Memorandum, the Court held 
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that any Allotments which the Nation holds an interest are no longer “lands allotted in severalty 

to Indians” and therefore cannot be condemned under 25 U.S.C. § 357.  See Memorandum at 14 

(“The Nation cannot be considered as an owner of ‘lands allotted in severalty to Indians.’”); id. 

at 27 (“PNM has no authority to condemn the Nation’s interest in the Two Allotments under § 

357”).  In reaching this decision, the Court appears to have erroneously relied on Part II of the 

Eighth Circuit’s decision in Nebraska Public Power District v. 100.95 Acres of Land in Thurston 

County, Hiram Grant, 719 F.2d 956 (8th Cir. 1983) (hereinafter NPPD).  That key holding 

constitutes clear error and will result in manifest injustice for the reasons presented below, so the 

Court should alter or amend its Order and Memorandum to deny the Nation’s Motion to Dismiss.   

A. PNM did not have notice and opportunity to address in earlier briefing the 
Court’s sua sponte holding that an Allotment is automatically transformed into 
non-condemnable “tribal land” if a tribe acquires a fractional beneficial 
interest in the undivided whole of such Allotment.  

 
In both its Motion to Dismiss and its Reply, the Nation did not argue that the Two 

Allotments were transformed into “tribal lands” or “tribal trust lands” when the Nation acquired 

a fractional beneficial interest in the undivided whole of each Allotment.  The Nation also did 

not argue that the Two Allotments are no longer “land allotted in severalty to Indians” as that 

term is used in Section 357.  Instead, the Nation argued only that it has sovereign immunity 

against suit and that the Nation is an indispensable party under a Rule 19 analysis.  See generally 

Motion to Dismiss at 1-8.  In the United States’ one-page Response stating its non-opposition to 

the Motion to Dismiss, the United States made no argument that the nature of the Two 

Allotments had been transformed from allotments to “tribal lands” or “tribal trust lands” or that 

the Two Allotments are no longer “land allotted in severalty to Indians” as that term is used in 

Section 357.  See United States’ Response [Doc. 44].  Thus, in preparing its own Response to the 
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Motion to Dismiss, PNM had no reason to address any argument that the Two Allotments are 

“tribal lands,” are no longer “lands allotted in severalty to Indians,” or are in any way exempt 

from the scope of Section 357.  The Court appears to have reached its key holding sua sponte in 

the absence of any party advocating for such holding.   

B. The Two Allotments remain “land allotted in severalty to Indians” as a matter 
of law and are thus within the scope of Section 357’s condemnation authority. 

 
  The Memorandum accurately summarizes PNM’s position that the Two Allotments 

remain “lands allotted in severalty to Indians” even if the Nation currently holds a fraction of the 

beneficial interest in the Two Allotments.  See Memorandum at 13 (“In essence, PNM asserts 

that ‘allotted lands’ in § 357 means lands previously allotted to individual Indians ‘regardless of 

which persons or entities own fractional interests’ at the time of the condemnation.”)  The Court 

takes a contrary view, reading into Section 357 “a singular Congressional focus on allotted land 

owned by individual tribal members” and concluding that “[t]he Nation cannot be considered as 

an owner of ‘lands allotted in severalty to Indians.’”  See Memorandum at 14; see also id. at 25 

(“As the court in NPPD recognized, when a tribe acquires an interest in allotted land, the land is 

no longer land ‘allotted in severalty to Indians,’ and § 357 authorizes a condemnation authority 

to condemn only individually allotted land.” (citing NPPD, 719 F.2d at 962)).  However, the 

Court’s view is incorrect as a matter of law because the term “lands allotted in severalty to 

Indians” has been synonymous with the term “allotment” for nearly 130 years.   

As the United States Supreme Court explained in County of Yakima v. Confederated 

Tribes & Bands of Yakima Indian Nation, 502 U.S. 251, 254 (1992), Congress enacted “the 

Indian General Allotment Act of 1887, also known as the Dawes Act, 24 Stat. 388, as amended, 

25 U.S.C. § 331 et seq., which empowered the President to allot most tribal lands nationwide 
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without the consent of the Indian nations involved.”  The formal name of the Dawes Act (in 

relevant part) was “An act to provide for the allotment of lands in severalty to Indians . . . .”  See 

Exhibit 1, copy of Dawes Act (emphasis added); see also Exhibit 2 at 3-4 (1910 statute 

referencing the full name of Dawes Act, and again referring to such lands as “allotments”).  Both 

before and after Section 357 was enacted in 1901, Congress did not contemplate—and did not 

have reason to contemplate—that allotted lands or any fractional beneficial interests therein 

would ever be transferred to the very tribe from whose reservation the lands had been removed 

by allotment.  See, e.g., 25 U.S.C. § 349 (enacted in 1887, amended in 1906, and providing for 

State or Territory laws to apply to allottees “[a]t the expiration of the trust period and when the 

lands have been conveyed to the Indians by patent in fee”).  Congress’s use of the term “lands 

allotted in severalty to Indians” in its 1901 enactment of 25 U.S.C. § 357 was merely a general 

reference to allotted lands—using a term found in the Dawes Act itself—rather than any attempt 

to distinguish between individual-Indian ownership of beneficial interests and any then-

unforeseen tribal acquisition of beneficial interests in Allotments.   

 In addition, the “allotment” of each of the Two Allotments was a one-time historical 

event that permanently changed the legal nature of these parcels of real property from a 

common-holding of reservation land (land held by the United States in trust for a tribe itself) to 

lands in which the United States (as fee owner) holds the land in trust for the benefit of the 

holders of fractional beneficial interests.  There was no allotment of Indian land after 1934, but 

instead “interest in lands already allotted continued to be divided over the generations.”  See 

Memorandum at 6 (emphasis added); see also Hodel v. Irving, 481 U.S. 704, 708 (1987) (noting 

that 1934 brought “the end of future allotment”).  While the current beneficial owners of the Two 
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Allotments are sometimes referred to as “allottees,” as a matter of law they are only holders of 

fractions of the beneficial interests that were originally transferred to an “allottee” prior to 1934.  

No interest in the Two Allotments was ever “allotted” to the Nation, nor could any such interest 

ever be “allotted” to the Nation under the Indian Land Consolidation Act (“ILCA”) or otherwise.   

Furthermore, while the Court has held the Two Allotments are now “tribal land” and thus 

immune from condemnation, the Court has not explained what the term “tribal land” means.   

The Court also has not identified any recognized legal classification or categorization that the 

Two Allotments could possess (other than “Allotments”) in light of their continued majority 

beneficial-interest ownership by individual Indians.  Both the Nation and the United States have 

admitted that the subject parcels are “allotments”—see PNM’s Response [Doc. 39] at 2 (quoting 

Navajo Nation’s Answer [Doc. 31] at ¶ 1); id. (quoting United States’ Answer [Doc. 25] at ¶¶ 8, 

16 (referencing Allotments 1160 and 1392 as “individually Indian owned allotment[s]”))—and 

no party has contended that the Two Allotments are now “tribal trust land” that is held in trust by 

the United States for the benefit of the Nation alone.  The definitions of “tribal trust land” and 

“allotted land” are established in case law, but there is no legal mechanism by which Allotment 

1160 could be characterized as 83.4% allotted land and 13.6% “tribal land” (or “tribal trust 

land”).  Likewise, there is no legal mechanism by which Allotment 1392 could be characterized 

as 99.86% allotted land and 0.14% “tribal land” (or “tribal trust land”).  In light of the United 

States Supreme Court’s prior decision establishing that even small beneficial interests are 

entitled to protection, see Hodel, 481 U.S. at 716, this Court’s holding that the Two Allotments 

are now “tribal lands” also presents substantial questions about whether the rights of individual 

beneficial-interest holders have been abridged by the Court’s holding.  In short, there does not 
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exist any recognized legal classification for the Two Allotments other than their continuing 

character as “allotments,” which are also known as “lands allotted in severalty to Indians.”  

For the foregoing reasons, it was clear error for the Court to conclude that the Two 

Allotments are no longer “lands allotted in severalty to Indians” as that term is used in 25 U.S.C. 

§ 357.  It was also clear error for the Court to conclude that “PNM lacks the authority to 

condemn the Two Allotments because the portion1 of the Two Allotments owned by the Nation 

are [sic] now considered ‘tribal land,’ as opposed to allotted land.”  See Memorandum at 25.  

C. The Court erred in relying on the Part 169 Regulations and NPPD Part II to 
interpret Section 357.   

 
The Memorandum shows that this Court, like the Eighth Circuit, incorrectly looked to the 

Part 169 regulations to interpret Section 357.  See Memorandum at 25 (citing NPPD Part II and 

the term “tribal land”).  However, the Eighth Circuit’s analysis in NPPD Part II was incorrect 

and this Court should not have followed it.  

The Memorandum correctly observes that the Tenth Circuit has recognized that Sections 

323-328 and Section 357 provide independent, alternative methods for a state-authorized 

condemnor to obtain a right of way over allotted lands.  See Memorandum at 7, citing Yellowfish 

v. City of Stillwater, Okla., 691 F.2d 926, 930-31 (10th Cir. 1982), cert. denied, 461 U.S. 927 

(1983).  The Eighth Circuit reached the same correct conclusion in Part I of its NPPD decision.  

See NPPD, 719 F.2d at 961 (stating that “Section 357 authorizes the condemnation of land while 

                                                 
1 To the extent that this Court or the Eighth Circuit in NPPD may have used the term “portion” to refer to a specific 
geographical area (for example, a particular “footprint” within each Allotment), PNM respectfully notes that any 
such usage is incorrect because each beneficial-interest owner, including the Nation, holds only a beneficial interest 
in the undivided whole of an Allotment.  As a rough analogy for illustration only, fractional beneficial interests are 
similar to shares of common stock in a corporation in that each shareholder has a fractional ownership interest in the 
whole corporation, but no shareholder has any individualized claim to any particular item of the corporation’s 
property or assets.  
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the 1948 Act [Sections 323-328] provides for the granting of consent for rights-of-way.”).  

Consistent with judicial recognition of Section 357 as an independent alternative to obtaining a 

voluntary easement pursuant to Sections 323-328 and their implementing Part 169 Regulations, 

PNM noted in its Response that the Part 169 Regulations themselves stated that the defined 

terms in those regulations were only “[a]s used in this [P]art 169,” rather than generally 

applicable terms.  See PNM’s Response [Doc. 39] at 11, n.1, paragraph 2.  PNM also noted its 

position that in Part II of the NPPD decision, the Eighth Circuit erred in relying on the “tribal 

land” definition of 25 C.F.R. § 169.1(d) to exempt a particular allotment from condemnation 

under Section 357.  See PNM’s Response [Doc. 39] at 11, n.1.  As stated by PNM in its 

Response, the Part 169 Regulations specifically implementing Sections 323-328 have no bearing 

on the interpretation of the “independent alternative” statutory authority of Section 357.   

The United States Court for the District of Montana very recently reached a similar 

conclusion (supporting PNM’s position) in WBI Energy Transmission, Inc. v. Easement & Right-

of-Way Across in Big Hom & Yellowstone Ctys., Montana, No. CV 14-130-BLG-SPW, 2015 WL 

4216841 (D. Mont. July 10, 2015).  Following the expiration of a BIA-granted 20-year pipeline 

right-of-way across allotted lands (that is, a voluntary easement obtained pursuant to Sections 

323-328 and the Part 169 Regulations), plaintiff WBI Energy was unable to reach agreement 

with the individual beneficial-interest owner regarding a voluntary renewal.  WBI Energy 

thereafter brought an action to condemn the pipeline easement under the authority of 25 U.S.C. § 

357 and the Natural Gas Act (15 U.S.C. §§ 717-717z).  The beneficial-interest owner filed a 

motion in limine to preclude WBI Energy from presenting evidence or arguing that the 

condemnation could be for more than a 20-year term; the stated grounds for the motion were that 
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25 U.S.C. §§ 321 and 323 limited BIA-approved pipeline easements to a term of 20 years.  

Citing the Tenth Circuit’s Yellowfish decision, the WBI Energy court held that “[s]ince 

condemnation provides an alternative method to acquire the easement, WBI Energy is not 

confined by the perimeters of § 321 or § 323.  Accordingly, nothing precludes WBI Energy from 

arguing for a term longer than 20 years.”  See WBI Energy, 2015 WL 4216841, at *1, 4. Just as 

the WBI Energy court found that any easement-term limitations in Sections 323-328 impose no 

limitation on a Section 357 condemnation action, this Court should find that any “tribal land” 

definition or other defined terms in Sections 323-328 likewise impose no limitation on PNM’s 

Section 357 condemnation action.    

Finally, although some courts have cited NPPD with approval, an examination of the 

cases listed in footnote 16 of the Memorandum shows that such courts have only relied on NPPD 

Part I, rather than the incorrect NPPD Part II.2  Counsel for PNM has not identified any decision 

in which a court applied NPPD Part II’s holding that a tribe’s acquisition of a fractional 

                                                 
2 In United States v. Pend Oreille Pub. Util. Dist. No. 1, 28 F.3d 1544 (9th Cir. 1994), the Ninth Circuit cited NPPD 
for the proposition that Section 357 authorizes condemnation of “land held in trust by the United States for the 
benefit of individual Indian allottees” but does not apply to “land held in trust for the Tribe.”  However, the relevant 
portion of the Pend Orielle decision only examines the general distinction between Congressional treatment of 
allotted lands and “land held in trust for the Tribe[,]” without examining any situation in which a tribe holds a 
fractional beneficial interest in a parcel of allotted land.   

  In Bear v. United States, 611 F. Supp. 589, 599 (D. Nebr. 1985), the court cited NPPD and other cases for the 
proposition that Section 357 does not authorize the condemnation of “treaty lands” (also referenced in the decision 
as “reservation” lands).  However, Bear does not examine any situation in which a tribe holds a fractional beneficial 
interest in a parcel of allotted land. 

  The Memorandum cites Houle v. Central Power Elec. Co-Op, Inc., No. 4:09-cv-021, 2011 WL 1464918, at *6 
(D.N.D. Mar. 24, 2011) (unpublished).  The referenced page 6 of Houle cites NPPD for the proposition that 
“[f]ederal law provides for the option of condemnation of an individual allottee’s interest under 25 U.S.C. § 357 if 
the condemning authority is unable to obtain a voluntary easement.”  However, Houle does not examine any 
situation in which a tribe holds a fractional beneficial interest in a parcel of allotted land. 
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beneficial interest in an Allotment causes that Allotment to become exempt from any Section 

357 condemnation action. 

For the foregoing reasons, it was error for the Court to consider the Part 169 Regulations 

(including the term “tribal lands” as defined within those regulations) and NPPD Part II as any 

basis for holding that Section 357 does not authorize condemnation of Allotments in which a 

tribe holds a fractional beneficial interest.  

D. To the extent that the Court may still consider the Part 169 Regulations 
relevant to its decision on the Nation’s Motion to Dismiss, the Court should 
reevaluate its findings in light of the new December 2015 amendments to the 
Part 169 Regulations.  

 
As described in Part II.C above, it was and remains PNM’s position that (a) the Part 169 

Regulations, which are promulgated under the auspices of Sections 323-328, have no bearing on 

the interpretation of Section 357, and thus (b) this Court should wholly disregard the Part 169 

Regulations and the holding of NPPD Part II.  However, if the Court maintains that the Part 169 

regulations and NPPD Part II have some bearing on interpreting Section 357, then the Court 

should reevaluate its analysis in light of the very recent amendments to the Part 169 Regulations.  

On November 19, 2015, the BIA published its Final Rule setting forth wholesale 

amendments to the Part 169 Amendments.  The published amendments (the “New Part 169 

Regulations”) fully replace the Part 169 Regulations that were considered by this Court and by 

the Eighth Circuit in NPPD (the “Old Part 169 Regulations”), and will become effective on 

March 21, 2016.  See 80 Fed. Reg. 79,258 (Dec. 21, 2015) (modifying effective date).     

Notwithstanding PNM’s position that the Part 169 Regulations (both old and new) 

implementing Sections 323-328 have never been “controlling law” for interpreting Section 357, 

PNM respectfully submits that the New Part 169 Regulations and accompanying BIA statements 
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expressly support PNM’s position.  First, the BIA has expressly stated that the New Part 169 

Regulations do not interpret Section 357.  In its Response to a commenter requesting a definition 

for “eminent domain,” the BIA stated:  “The final rule does not include the term ‘eminent 

domain’ or address eminent domain, so this definition as not added.  Statutory authority exists in 

25 U.S.C. 357 for condemnation under certain circumstances, but these regulations do not 

address or implement that authority.”  See Rights-of-Way on Indian Land; Final Rule, 80 Fed. 

Reg. 72,492, 72,495 (Nov. 19, 2015) (to be codified at 25 C.F.R. pt. 169) (emphasis added).  See 

also id. at 72,517 (“The current rule does not provide guidance for condemnation of Indian land.  

The statutory provisions at 25 U.S.C. 357 govern this process.”) 

Second, the New Part 169 Regulations show that the terms “tribal land” and “individually 

owned land,” even as used in the Part 169 Regulations, are not mutually exclusive.  In response 

to a commenter who “asked whether a tract in which both a tribe and an individual own interests 

would be considered ‘individually owned Indian land’ or ‘tribal land,’” the BIA stated:  “A tract 

in which both a tribe and an individual own interests would be considered ‘tribal land’ for the 

purposes of requirements applicable to tribal land and would be considered ‘individually owned 

Indian land’ for the purposes of the interests owned by individuals.’”  Id. at 72,496 (emphasis 

added).  Put another way, the New Part 169 Regulations use the term “tribal land” only to 

determine which BIA right-of-way application and approval procedures apply to a particular 

parcel for which a voluntary easement is sought under Sections 323-328.  Even under the Part 

169 Regulations as amended, the fact that a tribe’s fractional beneficial interest in a particular 

Allotment may trigger the applicability of certain “tribal land” procedural requirements specific 

to voluntary easements does not mean that the land in any way ceases to be “individually owned 
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Indian land.”  Rather, if an Allotment has individual Indian owners at first but a tribe acquires 

some fractional beneficial interest, the New Part 169 Regulations impose certain additional 

requirements specific to voluntary easements but do not modify the legal classification of the 

land as an Allotment.  In any event, the New Part 169 Regulations do not provide any basis for a 

holding that the Two Allotments are no longer “land allotted in severalty to Indians.” 

The Old Part 169 Regulations considered by the NPPD Court and this Court were 

promulgated by BIA, and the New Part 169 Regulations and accompanying commentary are 

again promulgated by BIA.  Given the BIA’s own recent, express statement that the Part 169 

Regulations “do[] not provide guidance for condemnation of Indian land,” this Court should find 

that the Part 169 Regulations have no bearing on the interpretation of Section 357 and therefore 

the holding of NPPD Part II should not be followed in this case.  

E. The Court should not have construed Rule 71.1 as a limitation on Section 357’s 
authorization of condemnation actions affecting allotted lands in which a tribe 
holds a fractional interest.  

 
The Memorandum cites to Section 3045 of the Wright & Miller treatise for the 

proposition that pursuant to Fed. R. Civ. P. 71.1, all persons having any interest in the property 

to be condemned “must be joined as defendants.”  See Memorandum at 11.  However, the very 

same paragraph of that Section 3045 states in relevant part:   

All persons having any interest in the property should be made parties 
defendant in a condemnation action.  Whether their interest be legal or 
equitable, they are entitled to be heard and, if their claims are sustained, to 
share in the proceeds.  But since the proceeding is in rem, there are no 
indispensable parties; the failure to join a party does not defeat the 
condemnor’s title to the land, though the party will retain his or her right to 
compensation. . . . 
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§ 3045 Parties Defendant, 12 Fed. Prac. & Proc. Civ. § 3045 (2d ed.) (footnotes omitted) 

(emphasis added).  The in rem nature of condemnation proceedings has also been recognized by 

the United States Supreme Court.  See United States v. Petty Motor Co., 327 U.S. 372, 376 

(1946) (“Condemnation proceedings are in rem.”).  The Fifth Circuit has explained that “[a] 

condemnation proceeding is an action in rem.  It is not the taking of rights of designated persons, 

but the taking of the property itself.  When property is condemned, the amount paid for it stands 

in the place of the property and represents all interests in the property acquired.”  Eagle Lake 

Imp. Co. v. United States, 160 F.2d 182, 184 (5th Cir. 1947) (citations omitted).   

In light of the recognized and inherent in rem nature of condemnation proceedings such 

as those authorized by Section 357, the Wright & Miller treatise cited by the Memorandum 

supports PNM’s central contention:  Even though PNM (in compliance with Rule 71.1) properly 

named the Nation as a defendant due to the Nation’s fractional beneficial interest in the 

undivided whole of each of the Two Allotments, any inability of PNM to join the Nation in this 

in rem proceeding cannot deprive PNM of its authority under Section 357 to condemn easements 

on the Two Allotments.  The Court should not have found that the Nation’s sovereign immunity 

(a) categorically bars any Section 357 condemnation against any Allotment in which the Nation 

holds a fractional beneficial interest or (b) makes the Nation an indispensable party to this action. 

The Supreme Court of North Dakota analyzed in depth the in rem nature of a state-law 

condemnation proceeding and the potential effects of a tribe’s fractional interest in particular real 

property (albeit not an Allotment).  In Cass County Joint Water Res. Dist. v. 1.43 Acres of Land 

in Highland Twp., 2002 ND 83, 643 N.W.2d 685, the Court addressed a situation in which a 

water district sought to condemn a 1.43-acre tract in connection with the construction of a dam to 
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provide flood control.  The 1.43-acre tract was part of a larger parcel owned by a non-Indian 

individual (Shea) who was opposed to the construction of the dam and deeded the 1.43-acre tract 

to a federally-recognized Indian tribe for $500.  See id. at ¶ 3.  On appeal, the North Dakota 

Supreme Court noted that “[i]t is well settled that a condemnation action is strictly in rem” and 

that “[a] proceeding in rem is an action against the property itself, and in personam jurisdiction is 

not required.”  See id. ¶ 8 (citing cases); id. ¶ 20 (noting that “[i]n the words of the United States 

Supreme Court, the power to condemn ‘does not depend upon the consent or suability of the 

owner’” (quoting State of Georgia v. City of Chattanooga, 264 U.S. 472, 482 (1923)).   

The above-cited case of State of Georgia v. City of Chattanooga further supports PNM’s 

position that the Nation’s status as a sovereign in no way limits PNM’s authority under Section 

357 to condemn easements on the Two Allotments.  The State of Georgia (“Georgia”) owned 

certain land located in the City of Chattanooga within the State of Tennessee.  Georgia opposed 

the City’s attempt to condemn the subject land in Tennessee court.  The United States Supreme 

Court held that “[t]he proprietary right of the owning state does not restrict or modify the power 

of eminent domain of the state wherein the land is situated.”  See id., 284 U.S. at 480.  The Court 

found it unnecessary to decide the question of whether Georgia could be sued in Tennessee state 

court, because “Georgia has been given notice and has the right voluntarily to appear” and “if it 

so elects, Georgia has a plain, adequate, and complete remedy in the condemnation proceedings 

instituted by the city.”  See id. at 483.  State of Georgia therefore supports PNM’s contention that 

the Nation’s sovereign immunity does not make the Nation an indispensable party to a 

condemnation action affecting the Two Allotments.  State of Georgia points to a resolution that 

gives effect to both Section 357 and the Nation’s claim of immunity:  The Nation may choose 

Case 1:15-cv-00501-JAP-CG   Document 107   Filed 12/29/15   Page 15 of 29



 

16 
 

whether to voluntarily appear in the condemnation proceeding—but if the Nation chooses not to 

appear, then the condemnation proceeding will continue in the Nation’s absence.     

The preceding authorities and analysis confirm that the in rem nature of PNM’s 

condemnation action does not make the Nation an indispensable party to this matter.  

Accordingly, the Court should not have construed Rule 71.1 as imposing any restriction on 

PNM’s authority under Section 357 to condemn easements on the Two Allotments.  

F. In light of the in rem nature of this Section 357 condemnation proceeding, the 
Court should not have found that the Nation’s sovereign immunity exceeds 
that of the United States.  

 
The Memorandum quotes from the Tenth Circuit’s decision in Somerlott v. Cherokee 

Nation Distributors, Inc., 686 F.3d 1144 (10th Cir. 2012), regarding sovereign immunity 

generally.  See Memorandum at 9.  However, the Tenth Circuit affirmed in Somerlott that tribal 

sovereign immunity is “deemed to be coextensive with the sovereign immunity of the United 

States.”  See id. at 1150; see also id. at 1149 n.3 (finding an out-of-jurisdiction decision 

“unpersuasive insofar as it would result in tribal sovereign immunity being broader than the 

sovereign immunity of the United States”). 

  PNM is mindful that a Congressional waiver of the United States’ own sovereign 

immunity does not per se result in a waiver of tribal sovereign immunity.   See Jicarilla Apache 

Tribe v. Andrus, 687 F.2d 1324, 1344 n.14 (10th Cir. 1982).  For example, in Wagoner County 

Rural Water District No. 2 v. United States, No. 07-CV-0642-CVE-PJC, 2008 WL 559437, at *2 

(N.D. Okla. Feb. 26, 2008), the court found that a statute permitting the joinder of the United 

States as a party defendant (in any suit for the adjudication or administration of certain water 

rights) “does not automatically extend to the [tribe] simply because both entities possess 
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coextensive sovereignty.”  However, because Section 357 expressly authorizes the condemnation 

of “lands allotted in severalty to Indians”—that is, authorizes in rem actions against Allotments 

themselves—Congress’s implicit waiver of the sovereign immunity of the United States (as fee 

owner) necessarily establishes a coextensive implicit waiver of the sovereign immunity of any 

tribe that may acquire or claim a beneficial interest or other interest in such allotted lands.  The 

Court should not have found that the Nation’s sovereign immunity provides the Nation with 

broader immunity than the United States against this in rem condemnation action.  

G. The Court’s holding that Section 357 does not authorize condemnation of any 
Allotments in which a tribe holds a fractional beneficial interest will result in 
manifest injustice to PNM, individual Indian allottees, and Indian Country.  

 
If the Court’s original holding (that the Two Allotments cannot be condemned under 

Section 357 because of the Nation’s 13.6% and 0.14% fractional beneficial interests in the 

undivided whole of the Two Allotments) were to become controlling law in the Tenth Circuit, 

such a decision would result in injustice to PNM and its customers, and would also have far-

reaching, negative effects throughout Indian Country.  

The United States Supreme Court noted in Hodel v. Irving that for a particular allotment 

on the Sisseton-Wahpeton Lake Traverse Reservation, “[t]he smallest heir receives $.01 every 

177 years [and] [i]f the tract were sold (assuming the 439 owners could agree) for its estimated 

$8,000 value, he would be entitled to $.000418.”  See 481 U.S. at 713.  If the primary holding of 

this Court’s Memorandum were applied to all Allotments as a matter of federal common law, it 

would necessarily mean that a tribe’s acquisition of even a fractional interest with an economic 

value of less than one penny could preclude any condemnation for public purposes.  Analyzing 

in depth the effects of such a holding in the context of a state-law condemnation action, the 
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Supreme Court of North Dakota observed that such a rule “would have far-reaching effects on 

the eminent domain authority of states and all other political subdivisions.  Indian tribes would 

effectively acquire veto power over any public works project attempted by any state or local 

government merely by purchasing a small tract of land within the project.”  See Cass Cty. Joint 

Water Res. Dist., 2002 ND 83, ¶ 24, 643 N.W.2d at 694-95.  

The effects of this Court’s current holding are even more pronounced in light of the 

BIA’s recent amendments to the Part 169 Regulations.  Pursuant to the new version of 25 C.F.R. 

§ 169.3 (effective March 21, 2016), if a tribe holds an undivided fractional beneficial interest in 

an Allotment, the BIA cannot grant any easement on that Allotment unless the tribe gives its 

consent and a majority of the beneficial-interest holders also provide consent.  If such an 

Allotment can still be condemned under Section 357 (as PNM advocates), then the easement-

applicant can negotiate with the tribe and the other beneficial-interest owners to attempt a 

negotiated resolution in lieu of a condemnation action—and if the negotiations are unsuccessful, 

the applicant can proceed to initiate a Section 357 condemnation action as an “independent 

alternative” to seeking a BIA-approved easement under Sections 323-328 and the Part 169 

Regulations.  But if a tribe’s undivided fractional beneficial interest (however small) in a 

particular Allotment automatically means that Section 357 categorically cannot be used to 

condemn any easement on that Allotment, then the potential for abuse and injustice is 

extraordinary.  An individual beneficial-interest owner opposed to a requested easement could 

preclude any condemnation simply by transferring a fractional beneficial interest as small as, or 

even smaller than, the Nation’s existing 0.14% (or 1/720th) beneficial interest in Allotment 1392.  
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The Court’s holding also has significant ramifications for Indian Country in general.  The 

BIA noted in its recent Final Rules publication that “[i]t is unequivocally the policy of the United 

States to attract economic development to Indian lands[,]” that “[i]ncreased project costs can 

impede a tribe’s ability to attract non-Indian investment to Indian lands where such investment 

and participation are critical to the vitality of tribal economies[,]” and that “[a]n increase in 

project costs is especially damaging to economic development on Indian lands given the 

difficulty Indian tribes and individuals face in securing access to capital.”  80 Fed. Reg. at 

72,505–72,506 (Nov. 19, 2015).  The Tenth Circuit recognized in Yellowfish that “condemnation 

of rights-of-way on allotted land interspersed with non-Indian land is needed to effectively carry 

out public purposes such as construction of water pipelines[,]”that “[i]f condemnation is not 

permitted, a single allottee could prevent the grant of a right-of-way over allotted lands for 

necessary roads or water and power lines[,]” and that “Indian allottees benefit as much from 

public projects as do those non-Indian property owners whose land is interspersed with the 

allottees’ land.”  See 691 F.2d at 930-31.  However, if as a matter of law a Section 357 

condemnation action cannot be initiated against any Allotment in which a tribe holds a fractional 

interest (however small), then public utilities and other state-authorized condemnors would 

necessarily be incentivized to (a) avoid constructing any new long-lasting infrastructure that 

crosses any Allotments (b) minimize further investment in or expansion of any existing long-

lasting infrastructure that crosses any Allotments.   

For example, even if an electric utility succeeded in obtaining a BIA-granted 

transmission-line easement (pursuant to Sections 323-328 and the Part 169 Regulations) for a 

twenty-year period, the utility could have no assurance that another such voluntary easement 
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would be negotiated upon the expiration of that twenty-year period.  Instead, if the utility 

invested significant dollars in the construction of transmission facilities utilizing that easement, 

the utility’s “stranded” investment in such fixed-in-place facilities would only open the door to 

(a) a tribe refusing to provide consent for easement-renewal unless a significant premium is paid, 

or (b) individual beneficial-interest owners (like the 22 Defendants) acting in concert to withhold 

or revoke their consent and thereby deprive the BIA of authority to approve the easement or its 

renewal.  Furthermore, under this Court’s current holding and the New Part 169 Regulations, if a 

tribe acquired a fractional beneficial interest (however small) in an Allotment, then the Allotment 

categorically could not be condemned at all under Section 357.   

A controlling judicial finding that Allotments in which a tribe holds any fractional 

beneficial interest are automatically exempt from condemnation would also have the unintended 

effect of discouraging public utilities from attempting to obtain voluntary easements at all.  A 

public utility’s attempts to obtain voluntary consent would necessarily inform beneficial-interest 

owners of the location of proposed investments, and that information could lead one or more 

such beneficial-interest owners to transfer a small percentage of the beneficial interest to a tribe 

simply so that the subject Allotment could not be condemned.  Tribes might well attempt, as a 

rule, to acquire even the smallest fractional interests in Allotments so as to preclude 

condemnation and thereby increase tribes’ and individual Indians’ negotiating posture.  Such 

widespread automatic exemption of Allotments from condemnation would have the practical 

effect of nullifying Section 357—but Congress cannot have intended that Section 357 would be 

rendered moot by ILCA provisions facilitating tribal acquisitions of small beneficial interests in 

allotments.  Likewise, Congress cannot have intended to essentially require state-authorized 
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condemnors and their customers, nationwide, to pay far above just-compensation values to 

obtain easements for public purposes on Allotments, simply because a tribe acquires a fractional 

interest even as small as one for which economic value can only be measured cents or fractions 

thereof.  Instead, the only reasonable interpretation of Section 357 is that the Two Allotments, as 

“lands allotted in severalty to Indians,” may still be condemned irrespective of whether any tribe 

holds a fractional beneficial interest in such lands.   

Finally, the Court should also consider the effects of its holding on individual Indian 

fractional-interest holders.  In Hodel v. Irving, the United States Supreme Court found portions 

of the original ILCA unconstitutional because the ILCA’s prohibition of devise or descent of 

fractional interests below a certain threshold nevertheless worked an unconstitutional taking of 

individual Indians’ property rights.  See Hodel, 481 U.S. at 716.  Hodel supports the proposition 

that however small an individual Indian’s fractional interest may be, the property right associated 

with that interest merits protection.  However, this Court’s holding that the Two Allotments are 

now “tribal lands” raises significant questions about the effect of that holding on the interests of 

individual Indian beneficial-interest owners.  If the Nation’s acquisition of small fractional 

beneficial interests automatically converts Allotments to “tribal lands,” the effects on other 

beneficial-interest owners may constitute an unconstitutional taking like that identified in Hodel.  

If the Court is inclined to uphold its holding that the Two Allotments are “tribal lands,” the Court 

may wish to solicit briefing from individual beneficial-interest owners themselves, as the 

Nation’s Motion to Dismiss and Reply did not provide such individuals with any notice that such 

a holding might arise in this matter. 
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III. PNM does not have any adequate remedy to obtain easements on the Five 
Allotments if PNM is unable to condemn easements on the Two Allotments 
pursuant to 25 U.S.C. § 357.  

 
The Memorandum states that if PNM is unable to condemn the Two Allotments, then 

“PNM can acquire a voluntary easement under 25 U.S.C. §§ 323-328 . . . [as] an alternative to § 

357’s condemnation of allotted land in federal court.”  See Memorandum at 31.  This statement 

is incorrect because PNM’s Complaint described how (a) in 2009, PNM obtained sufficient 

written consent for the requested easements on the Five Allotments; (b) PNM obtained that 

written consent from (among others) twenty-two individual Indians (the “22 Defendants”), who 

collectively only more than 50% of the beneficial interests in each of the Five Allotments; and 

(c) the 22 Defendants later revoked their previously-granted consent and thereby precluded the 

BIA from approving PNM’s timely-submitted application for such easements.  See Complaint 

[Doc. 1] at ¶¶ 32-35.  The Court’s Memorandum, too, recognized that the 22 Defendants’ 

revocation of consent precluded the BIA from approving PNM’s application.  See Memorandum 

at 5.  Even more recently, on December 14, 2015, the 22 Defendants expressly stated in Case No. 

1:15-cv-00826-WJ-KK that they refuse to provide consent for the requested easements.  See 

Barboan et al. v. PNM, No. 1:15-cv-00826-LF-KK, Plaintiffs’ Response to Nominal Defendant 

United States of America’s Motion to Dismiss This Action in Its Entirety, ECF No. 23 (Dec. 14, 

2015), at 5 (“Plaintiffs [the 22 Defendants] have twice unequivocally stated that they will not 

consent to the renewal of the AY line right of way on the five allotments at issue.  Absent this 

consent, there is nothing further that the BIA can do with regard to these five allotments . . . .”); 

id. at 4 (“Given [Plaintiffs’] refusal to consent, there is nothing further that PNM can do, and the 

administrative process as to these [five] allotments is finished.”). 

Case 1:15-cv-00501-JAP-CG   Document 107   Filed 12/29/15   Page 22 of 29



 

23 
 

For these reasons, the Court should not have concluded that PNM has an “adequate 

remedy” if easements on the Two Allotments cannot be condemned.  Irrespective of whether the 

Nation’s own consent to such easements is required or could be obtained, the 22 Defendants’ 

express revocation of consent precludes any voluntary easement under both the Old Part 169 

Regulations and the New Part 169 Regulations and thus leaves PNM with no option other than 

condemnation under Section 357 to obtain the necessary easements on the Two Allotments.     

IV. In light of the far-reaching effects of a judicial pronouncement that an Allotment 
cannot be condemned if any tribe owns a fractional beneficial interest of any size, 
the Court should find that any such pronouncement has prospective application 
only, and that PNM may condemn easements on the Two Allotments where PNM 
constructed its electric transmission line pursuant to its 50-year right of way.   

 
In addition to the above-described ramifications of the Court’s initial decision on the 

Nation’s Motion to Dismiss, the Court’s current holding would result in significant injustice to 

PNM (a regulated public utility) and its ratepayers.  As PNM showed in Part I.B of its Response, 

25 U.S.C. § 357 was enacted in 1901 and has remained in effect for more than a century without 

amendment.   At the time that PNM obtained its original 50-year right-of-way and constructed 

the AY Line, it was well-settled federal law that PNM could, if necessary, condemn easements 

on the affected Allotments if PNM was unable to successfully negotiate right-of-way renewals.  

The ILCA was enacted in 1983 and amended in 2000, but Congress did not send any signal that 

Section 357 condemnation rights were in any way affected by the ILCA or any ILCA-authorized 

tribal acquisitions of fractional beneficial interests.  Thus, both in the 1960s and in the 

subsequent decades leading up to PNM’s 2009 application and the April 2010 expiration of 

PNM’s original 50-year right-of-way, PNM reasonably relied on long-settled federal law and 

made substantial investment-backed expectations based on that reliance.  
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Other than the Eighth Circuit’s brief discussion in NPPD Part II (concerning a beneficial-

interest transfer that apparently occurred prior to the 1983 enactment of the ILCA), PNM is not 

aware of any court ever holding that Section 357 cannot be used to condemn allotted lands in 

which a tribe holds a fractional beneficial interest.  If the Court’s dismissal of the Nation’s 

Motion to Dismiss is upheld, PNM will be practically required to (a) pay substantial sums to 

remove or re-route the AY Line or (b) attempt to pay some negotiated amount, far in excess of 

just compensation, to obtain a voluntary easement on the Two Allotments, with such 

negotiations occurring against the backdrop of PNM’s legal inability to condemn easements on 

the Two Allotments, and without any assurance that agreement could be reached at all.  In any 

event, PNM would be required to incur, and pass along to its ratepayers, right-of-way acquisition 

costs that Congress never intended public utilities or their ratepayers to bear.   

For the aforementioned reasons, even if the Court holds that any Allotment in which a 

tribe holds a fractional interest cannot be condemned, the Court should make that such holding 

prospective only—that is, applicable to only newly-constructed improvements—and decline to 

apply that holding to PNM’s condemnation of the Two Allotments.   

V. If the Court still concludes that the Nation’s Motion to Dismiss should be granted, 
then the Court should also certify for interlocutory appeal the particular questions 
of law pertinent to the Court’s Memorandum and Order.  

 
PNM’s Response requested that the Court certify the pertinent questions of law for 

interlocutory appeal in the event the Court granted the Nation’s Motion to Dismiss.  See 

Response at 23.  The Court’s subsequent Memorandum and Order did not reference this request 

and did not provide any such certification.  If the Court upholds its grant of the Nation’s Motion 

to Dismiss, the Court should certify for interlocutory appeal the questions of law that are 
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pertinent to the Memorandum and Order.  See, e.g., Miller v. Basic Research, LLC, 750 F.3d 

1173, 1176 n.2 (10th Cir. 2014) (noting that one “basis for appellate jurisdiction is to ask the 

district court to certify under Federal Rule of Civil Procedure 54(b) and 28 U.S.C. § 1292(b) that 

a controlling question of law has been decided and that appellate review is appropriate”).   

Such certification is especially appropriate in this matter if the Motion to Dismiss 

remains granted.  First, there is at least one “controlling question of law” pertinent to the Court’s 

Order and Memorandum:  whether Section 357 authorizes a condemnation action against an 

Allotment in which a tribe holds a fraction of the beneficial interest.  Given that the beneficial-

interest transfer at issue in the NPPD case predated the enactment of the ILCA, counsel for PNM 

is not aware of any decision (other than this Court’s Memorandum and Order) in which a court 

found that an Allotment for which a fractional interest had been transferred to a tribe (pursuant to 

the ILCA) would automatically become exempt from a Section 357 condemnation action.  

Counsel for PNM believes that this is both a “controlling issue of law” and a matter of first 

impression subsequent to the enactment of the ILCA.  

Second, an interlocutory appeal would promote judicial economy in this matter.  As the 

Court is aware, PNM seeks to condemn easements on all Five Allotments.  If interlocutory 

appeal is not available, PNM would be required to continue and complete its condemnation 

action against only the three Allotments in which the Nation does not claim an interest—and if 

PNM then successfully appeals from this Court’s grant of the Motion to Dismiss, it would be 

necessary for PNM to repeat the condemnation process as to the Two Allotments.  It would be 

more economical for the Court, the United States, the 22 Defendants, and perhaps even the 

Nation, if the controlling questions of law could be decided early in this proceeding.  
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Thus, in the event this Court upholds its dismissal of the Nation’s Motion to Dismiss, 

PNM respectfully requests that the Court certify the following issues for interlocutory appeal: 

1. Whether 25 U.S.C. § 357 authorizes a condemnation action against a parcel of 
allotted land in which an Indian tribe holds a fractional beneficial interest in the 
undivided whole of the parcel of allotted land.  

2. Whether an Indian tribe that holds a fractional beneficial interest in the undivided 
whole of a parcel of allotted land is a required party to a condemnation action 
brought against that land pursuant to 25 U.S.C. § 357.  

3. Whether an Indian tribe that holds a fractional beneficial interest in the undivided 
whole of a parcel of allotted land has sovereign immunity against, and cannot be 
joined in, a condemnation action brought against that land pursuant to 25 U.S.C. § 
357. 

4. Whether (if an Indian tribe that holds a fractional beneficial interest in the 
undivided whole of a parcel of allotted land cannot be joined as a party to a 
condemnation action brought against that land pursuant to 25 U.S.C. § 357) such 
condemnation action may proceed against the land in the absence of such Indian 
tribe.  

VI. If the Court still finds that the Nation’s Motion to Dismiss should be granted, but 
the Court declines to certify issues for interlocutory appeal, then the Court should 
sever the Two Allotments from this case and expressly state that the Court’s order 
upholding the dismissal of the Navajo Nation and the Two Allotments is a “final 
order” entitling PNM to immediate appeal.  

 
If the Court upholds its grant of the Nation’s Motion to Dismiss but declines to certify the 

above-listed issues for interlocutory appeal, PNM respectfully requests that the Court sever this 

case so that (a) the instant case will involve only PNM’s condemnation of three Allotments 

(numbered 1204, 1340, and 1877) in which the Nation does not claim any fractional beneficial 

interest; (b) a new, separate case will involve only the Two Allotments (numbered 1160 and 

1392); and (c) the Court’s Order of dismissal as to the Nation and the Two Allotments can be 

expressly designated as a “final judgment” entitling PNM to immediate appeal.  For the reasons 

presented in Part V above in support of PNM’s request for interlocutory-appeal certification, 
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PNM believes that severance of this case, as an alternative, would help promote judicial 

economy in this District and in the Tenth Circuit generally.  

WHEREFORE, for the foregoing reasons, Plaintiff Public Service Company of New 

Mexico respectfully requests that this Court alter or amend its Memorandum and Order to deny 

the Navajo Nation’s Motion to Dismiss or specify that the Court’s interpretation of Section 357 

does not apply to (a) PNM’s pending condemnation of easements for its pre-existing 

transmission line affecting the Two Allotments and (b) PNM’s future condemnation of 

easements on Allotments associated with any transmission lines or other infrastructure 

constructed by PNM prior to the date of this Court’s decision on the Rule 59(e) Motion.  In the 

alternative, if the Court finds that the Nation’s Motion to Dismiss should still be granted, PNM 

respectfully requests that the Court (a) certify these matters of law for interlocutory appeal or (b) 

sever the instant case and expressly provide that the Court’s decision regarding the Nation’s 

Motion to Dismiss is a “final judgment” in the severed case involving only the Two Allotments.   

  
 Respectfully submitted, 
 
 MILLER STRATVERT P.A. 
 
 By /s/ Kirk R. Allen   
  KIRK R. ALLEN 
  STEPHEN B. WALLER 

Attorneys for Plaintiff  
Public Service Company of New Mexico 

  Post Office Box 25687 
  Albuquerque, NM 87125 
  Phone: (505) 842-1950  
  Fax: (505) 243-4408 
  Email: kallen@mstlaw.com 
  Email: swaller@mstlaw.com 
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