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ORAL HEARING REQUESTED 

 

 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 

Plaintiff, Maniilaq Association ("Maniilaq"), by and through the undersigned counsel, 

respectfully moves pursuant to Rule 56 of the Federal Rules of Civil Procedure for summary 

judgment in Maniilaq's favor.  The essential facts of this case, as set forth in the accompanying 

Plaintiff's Statement of Material Facts Not in Genuine Dispute, cannot be genuinely disputed.  

Therefore, as demonstrated in the accompanying Memorandum of Points and Authorities, 

Maniilaq is entitled to judgment as a matter of law. 

Specifically, Maniilaq asks that this Court enter judgment as follows: 

 

1. Declaring that compensation for a lease pursuant to § 105(l) of the Indian Self-

Determination and Education Assistance Act ("ISDEAA") is mandatory; that such 

compensation must be based on the compensation options described in § 105(l) and its 

implementing regulations at 25 C.F.R. §§ 900.69-900.74; that the Secretary does not have 

discretion to base compensation on factors not described in § 105(l) or its implementing 

regulations; and that compensation under a § 105(l) lease is distinct from and is not 
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limited to the amount that the IHS historically provided for a Village Built Clinic 

("VBC") Lease under different leasing authority; 

2. Granting injunctive and mandamus relief to reverse the IHS's rejection of Maniilaq's 

December 5, 2014 final offer under Title V of the ISDEAA and to compel the Defendants  

to enter into the proposed lease of the Kivalina clinic facility and incorporate the lease 

into Maniilaq's Funding Agreement, along with necessary language to implement the 

terms of the final offer;  

3. Granting mandamus and injunctive relief to compel the Defendants to pay Maniilaq 

$249,842 in compensation under the lease for using the Kivalina clinic facility to provide 

health services carried out pursuant to the Funding Agreement; 

4. Awarding interest on the amount in subparagraph 3 from the date of the decision 

rejecting the final offer under the Prompt Payment Act or other applicable law; 

5. Awarding reasonable attorney fees and expenses in favor of Maniilaq under the Equal 

Access to Justice Act, 28 U.S.C. § 2412, and any other applicable law; and 

6. Granting such other relief as the Court deems just. 

 

In support of its Motion for Summary Judgment, Maniilaq submits a Statement of 

Material Facts Not in Genuine Dispute and a Memorandum of Points and Authorities with 

exhibits attached and factual citations from the Record.  In addition, Maniilaq requests an oral 

hearing on this motion pursuant to LCvR 7(f). 

 

Respectfully submitted, 

  s/ Caroline Mayhew     

Caroline P. Mayhew (DC Bar No. 1011766) 

Hobbs, Straus, Dean, & Walker LLP 
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INTRODUCTION AND SUMMARY 

 

This appeal is an outgrowth of prior litigation between the parties regarding the 

obligation of the Indian Health Service ("IHS") to enter into and fully fund leases for health 

clinic space owned and utilized by Plaintiff Maniilaq Association ("Maniilaq") to carry out 

programs and services pursuant to agreements with the IHS under the Indian Self-Determination 

and Education Assistance Act ("ISDEAA"), 25 U.S.C. § 450 et seq.  See Maniilaq Ass'n v. 

Burwell, No. 1:13-cv-00380 (TFH), 2014 WL 4178267 (D.D.C. Aug. 22, 2014) opinion 

amended and superseded, No. 1:13-cv-00380 (TFH), 2014 WL 5558336 (D.D.C. Nov. 3, 2014) 

("Maniilaq I").    

Maniilaq is an Alaska tribal health organization that compacts with the Secretary of 

Health and Human Services ("Secretary") through the IHS under Title V of the ISDEAA.  

Pursuant to its Title V compact and annual funding agreements, Maniilaq administers certain 

health care-related programs, functions, services and activities ("PFSAs") that the IHS would 

otherwise be obligated to provide to American Indians and Alaska Natives in Maniilaq's service 

area.  25 U.S.C. § 450f(a)(1).  Among the PFSAs operated by Maniilaq is the Community Health 

Aide Program ("CHAP"), authorized under the Indian Health Care Improvement Act ("IHCIA"), 

which provides basic health care services to Alaska Natives through trained community health 

aides/practitioners.  25 U.S.C. § 1616l.  The CHAP is critical to Maniilaq's ability to provide 

primary care services in its remote member Villages; in the isolated areas where the CHAP 

operates, it provides the only regular access to primary health care providers.  Ex. I at  

ch. 33-3.3-1.  
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In order to provide clinic space for operation of the CHAP in Alaska, the IHS has 

historically leased facilities known as Village Built Clinics ("VBCs"), which are usually owned 

by the villages in which they are located.  Ex. J.  In Maniilaq's 12 member Villages, however, the 

IHS no longer leases VBCs because Maniilaq now owns all the clinic facilities used to carry out 

the CHAP.  For the past several years, Maniilaq has received through its Funding Agreement the 

amounts previously used by the IHS to lease the VBC facilities from the Villages.  Ex. B at        

§ 3(a)(2)(xiv).  This amount has not been meaningfully increased since 1989, and is now 

insufficient to maintain the clinics.  Ex. K.  As a result, Maniilaq has been forced to divert 

funding from its compacted programs and services in order to maintain its clinic facilities in a 

safe and habitable condition and in compliance with applicable safety standards for operation of 

the CHAP. 

As a Title V compacting tribal organization that owns its own health care facilities, 

Maniilaq is entitled to request a mandatory facilities lease from the IHS pursuant to § 105(l) of 

the ISDEAA.  25 U.S.C. § 458aaa-15(a).  Under that provision, the Secretary is required to 

compensate tribes and tribal organizations through a lease for the use of their facilities to carry 

out the ISDEAA.  25 U.S.C. § 450j(l).  Implementing regulations at 25 C.F.R. §§ 900.69-900.74 

set out a specific funding scheme that provides three compensation options.   

Maniilaq would like to enter into fully compensated leases for each of its clinic facilities.  

Its attempts to do so, however, have not been well received.  In rejecting Maniilaq's first lease 

proposal for a clinic facility in Ambler, Alaska, the IHS took the position that § 105(l) leases 

cannot be incorporated into an ISDEAA funding agreement, as Maniilaq had proposed, but must 

be submitted through an internal agency prioritization process that would not guarantee any 
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funding.  The IHS also asserted that the Secretary retains discretion to compensate for a § 105(l) 

lease at any amount she wishes, including $0, notwithstanding the regulations.  Ex. F.  In 

Maniilaq I, District Court Judge Thomas F. Hogan held that a § 105(l) lease may be incorporated 

into a funding agreement and ordered that Maniilaq's Ambler clinic lease proposal be approved 

as a matter of law; however, Judge Hogan's decision did not address the issue of lease 

compensation.  Maniilaq I, 2014 WL 5558336, at *11; id. at *2 n.4. 

The question of § 105(l) lease compensation was raised again in the context of Maniilaq's 

second lease proposal, for its clinic facility in Kivalina, Alaska.  During negotiations for 

Maniilaq's 2015 Funding Agreement, Maniilaq proposed that the IHS enter into a § 105(l) lease 

with Maniilaq for its Kivalina clinic.  This time, the IHS took the position that any lease 

compensation would be capped at the historical VBC lease amount received by Maniilaq through 

its Funding Agreement, and would not be determined under the compensation options and 

criteria listed in the § 105(l) regulations.  On December 5, 2014, Maniilaq submitted a final offer 

with respect to the Kivalina clinic lease, which the IHS rejected on the grounds that the amount 

of funds proposed exceeded the applicable funding level to which Maniilaq was entitled under 

the ISDEAA.  Ex. H.  Maniilaq now appeals that decision, as authorized by the ISDEAA Title V 

final offer provisions.  25 U.S.C. § 458aaa-6(c)(1)(C).   

LEGAL AND FACTUAL BACKGROUND
2
 

 

A. Self-Governance under Title V of the ISDEAA. 

 

The ISDEAA authorizes Indian tribes and tribal organizations to assume responsibility to 

administer PFSAs the Secretary would otherwise be obligated to provide under federal law to 

                                                 
2
 Pursuant to LCvR 7(h)(1), Maniilaq's numbered Statement of Material Facts Not in Genuine 

Dispute is attached at the end of this memorandum.   
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American Indians and Alaska Natives.  25 U.S.C. § 450f(a)(1).  The purpose of the ISDEAA is 

to reduce federal domination of Indian programs and promote tribal self-determination and self-

governance.  See 25 U.S.C. § 450a(b); Cherokee Nation v. Leavitt, 543 U.S. 631, 639 (2005).  

The ISDEAA reflects the United States' commitment "to supporting and assisting Indian tribes in 

the development of strong and stable tribal governments, capable of administering quality 

programs and developing the economies of their respective communities."  25 U.S.C. § 450a(b). 

Title V of the ISDEAA, codified at 25 U.S.C. § 458aaa, et seq., established the "Tribal 

Self-Governance Program" and requires the Secretary of Health and Human Services to 

negotiate and enter into self-governance compacts and funding agreements with tribes and tribal 

organizations participating in the Self-Governance Program.  25 U.S.C. §§ 458aaa-3 & 458aaa-4.  

Title V requires that each funding agreement shall, "as determined by the Indian tribe," include 

all PFSAs administered by the IHS under certain listed laws, including the IHCIA, 25 U.S.C.      

§ 1601, et seq.  25 U.S.C. § 458aaa-4(b).  Tribes are entitled to "plan, conduct, consolidate, 

administer, and receive full tribal share funding" for the PFSAs they elect to include in the 

agreement.  Id.  Section 106(a)(1) of the ISDEAA, 25 U.S.C. § 450j-1(a)(1) ("§ 106(a)(1)"), 

establishes that the amount of funds to be provided "shall not be less than the appropriate 

Secretary would have otherwise provided for the operation of the programs or portions thereof 

for the period covered by the contract[.]"
3
  The amount the Secretary would otherwise have 

                                                 
3
 Section 106(a)(1) is applicable to Title V compacts and funding agreements by virtue of 25 

U.S.C. § 458aaa-15(a).  In addition to the § 106(a)(1) amount, Title V compactors are also 

entitled to startup costs and direct and indirect contract support costs to cover various overhead 

and administrative expenses associated with carrying out the PFSAs.  25 U.S.C. §§ 450j-1(a)(2)-

(a)(6).    
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provided to operate the program as provided in § 106(a)(1) is commonly referred to as the 

"Secretarial amount" or the "106(a)(1) amount."   

If a tribe or tribal organization no longer wishes to carry out all or a portion of a PFSA it 

has assumed under its compact and funding agreements, it may "retrocede" the PFSA, thereby 

returning to the IHS both the responsibility for operating the PFSA and the Secretarial amount 

associated with the PFSA (or portion thereof).  25 U.S.C. § 458aaa-5(f); 42 C.F.R. § 137.250.  

Title V of the ISDEAA anticipates that the IHS and tribal compactors may sometimes 

reach a stalemate in negotiations over the terms of a compact or funding agreement.  When that 

occurs, the Title V "final offer" provisions are available at the tribal compactor's option.  These 

statutory provisions limit the Secretary's ability to reject a final offer unless certain criteria apply.  

The statute provides:   

In the event the Secretary and a participating Indian tribe are unable to agree, in 

whole or in part, on the terms of a compact or funding agreement (including 

funding levels), the Indian tribe may submit a final offer to the Secretary.  Not 

more than 45 days after such submission, or within a longer time agreed upon by 

the Indian tribe, the Secretary shall review and make a determination with respect 

to such offer.  In the absence of a timely rejection of the offer, in whole or in part, 

made in compliance with subsection (c), the offer shall be deemed agreed to by 

the Secretary. 

 

25 U.S.C. § 458aaa-6(b).  If the Secretary rejects the final offer, the Secretary is required to 

provide "timely written notification to the Indian tribe that contains a specific finding that clearly 

demonstrates, or that is supported by a controlling legal authority," that one or more of the 

following four rejection criteria apply: 

(1) the amount of funds proposed in the final offer exceeds the applicable funding 

level to which the Indian tribe is entitled under [the ISDEAA]; 

(2) the program, function, service, or activity (or portion thereof) that is the 

subject of the final offer is an inherent Federal function that cannot legally be 

delegated to an Indian tribe; 
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(3) the Indian tribe cannot carry out the program, function, service, or activity (or 

portion thereof) in a manner that would not result in significant danger or risk to 

the public health; or 

(4) the Indian tribe is not eligible to participate in self-governance under section 

458aaa-2 of this title. 

 

25 U.S.C. § 458aaa-6(c)(A).  The statute does not allow the Secretary to reject a final offer for 

any other reason.  Id.  Moreover, the Secretary "shall have the burden of demonstrating by clear 

and convincing evidence the validity of the grounds for rejecting the offer (or a provision 

thereof)[.]"  25 U.S.C. § 458aaa-6(d); accord Maniilaq I, 2014 WL 5558336, at *5; Susanville 

Indian Rancheria v. Leavitt, No. 2:07-cv-259, 2008 WL 58951, at *3-6 (E.D. Cal. Jan. 3, 2008).  

These and other Title V provisions restrict the Secretary's ordinary discretion and ensure that 

tribes are granted a great deal of flexibility in determining how to implement their ISDEAA 

agreements and PFSAs.  Maniilaq I, 2014 WL 5558336, at *4, *8. 

B. The CHAP and VBC Leasing Programs in Alaska. 

 

Two critical PFSAs administered in Alaska by the IHS and Alaska tribal health programs 

under Title V agreements are the CHAP and the VBC Leasing Program.  The CHAP, first 

established by the IHS in 1968, was enacted into law as part of the IHCIA in 1992.  Pub. L. No. 

102–573, title I, § 111, 106 Stat. 4539 (1992), codified at 25 U.S.C. § 1616l.  Prior to the 

program's establishment, during the tuberculosis epidemic of the 1940s and 1950s, health care in 

the remote villages of Alaska was primarily provided by resident volunteers.   These volunteers, 

who were not formally trained, were unpaid and usually provided services out of their own 

homes.  See Hearing on the Indian Health Care Improvement Act Before the S. Comm. on Indian 

Affairs, 110th Cong. 57 (2007) (hereinafter "2007 IHCIA Hearing") (Community Health Aide 

Program Overview 2007); Ex. I at ch. 33-3.3-3 (IHS Technical Handbook).  The CHAP evolved 
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over time as the village volunteers gained more experience and expertise, and the benefits of the 

direct services they were able to provide became clear.  2007 IHCIA Hearing at 57.   

After the CHAP was enacted into law, community health aides were paid a salary and 

provided with formal training.  Id.  The program also established clinics so that community 

health aides would no longer need to attend to patients in their own homes, and to house 

technology designed to improve health care in isolated areas.  As part of the CHAP, the 

Secretary, acting through the IHS, is tasked with operating a program that: 

(1) provides for the training of Alaska Natives as health aides or community 

health practitioners; (2) uses those aides or practitioners in the provision of health 

care, health promotion, and disease prevention services to Alaska Natives living 

in villages in rural Alaska; and (3) provides for the establishment of 

teleconferencing capacity in health clinics located in or near those villages for use 

by community health aides or community health practitioners. 

 

25 U.S.C. § 1616l(a).   

The CHAP is vital to the provision of health care for Alaska Natives throughout the State 

– a fact acknowledged by the IHS.  Ex. I at ch. 33-3.3-2.  It operates in remote areas where 

access to other health care services is extremely limited and where the Community Health Aide 

is the only full-time primary health care provider.  Ex. I at ch. 33-3.3-1. 

In lieu of constructing federal clinic facilities for the CHAP program, the IHS leases 

facilities known as "Village Built Clinic" ("VBC") facilities owned by villages in Alaska.  Ex. I 

at ch. 33-3.3; Ex. J.  In 1989, Congress specifically authorized the operation of 170 VBCs in 

Alaska and provided approximately $3 million in funding for the leasing program.  Department 

of the Interior and Related Agencies Appropriations Act, 1989, Pub. L. No. 100-446, 102 Stat. 

1774, 1817; Ex. K at 6.  That funding provided lease monies to "support operation and 

maintenance expenses of the facility such as janitorial, electricity, water, sewage disposal, fuel, 
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loan amortization, insurance and repairs."  2007 IHCIA Hearing at 60.  Since that time, VBC 

lease funding has been allocated from the Hospitals and Clinics Budget Line Item (Sub-Sub 

Activity) in the IHS's discretionary lump sum Services appropriation, as Congress has not 

appropriated or directed any specific amount for VBCs.  Ex. K at 6, 8.  

When the Alaska Area Native Health Service ("AANHS") enters into a lease with a 

village for a VBC,
4
 it does so pursuant to discretionary delegated authority under the Special 

Delegation of Leasing Authority from the General Services Administration or under other 

leasing authority under the IHCIA.  See Administrative Record at 0000013, Maniilaq 

Association v. Burwell, No. 1:13-cv-00380 (D.D.C. Sept. 3, 2013), ECF No. 25; Ex. J.  Though 

the total funding for the Hospitals and Clinics Budget Line Item within the Services 

appropriation has been increased periodically, including some modest increases for inflation that 

have carried over to the VBC program, the total discretionary funding amounts allocated by the 

IHS for VBCs has barely increased since 1989.
5
  Most individual VBC leases have not been 

                                                 
4
 The AANHS is the Alaska Area Office of the IHS.  

 
5
 In recent congressional hearings, Senator Lisa Murkowski of Alaska has highlighted the 

Administration's failure to allocate or request additional funding for VBCs.  See Oversight 

Hearing to Receive Testimony on the President's Fiscal Year 2015 Budget for Tribal Programs 

Before the S. Comm. on Indian Affairs, 113th Cong.(Mar. 26, 2014) available at 

http://www.indian.senate.gov/hearing/oversight-hearing-receive-testimony-presidents-fiscal-

year-2015-budget-tribal-programs at 57:30-1:02:30; Oversight Hearing on Protecting our 

Children's Mental Health: Preventing and Addressing Childhood Trauma in Indian Country 

Before the S. Comm. on Indian Affairs, 113th Cong. (Nov. 19, 2014), available at 

http://www.indian.senate.gov/hearing/oversight-hearing-protecting-our-childrens-mental-health-

preventing-and-addressing-childhood at 1:03:30-1:05:20.  During the March 26, 2014 hearing, 

then-Acting Director of the IHS Dr. Yvette Roubideaux responded that Alaska tribes and tribal 

organizations can continue to reprogram funds from other programs included in their ISDEAA 

funding agreements or provided for medical inflation to cover the VBC funding shortfall.   
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increased at all, as the IHS has determined that funding increases are needed for new leases.  Ex. 

K at 8-10.  

C. The ISDEAA § 105(l) mandatory leasing authority. 

The ISDEAA provides a separate, mandatory leasing authority for facilities owned by 

Indian tribes and tribal organizations that contract or compact with the IHS under the ISDEAA.  

Under § 105(l), Congress provided that the IHS is required (1) to agree to lease facilities owned 

and used by tribes and tribal organizations to administer and deliver health care programs and 

services under their ISDEAA agreements, and (2) to provide compensation for such leases.  The 

statute provides as follows: 

(1) Upon the request of an Indian tribe or tribal organization, the Secretary shall 

enter into a lease with the Indian tribe or tribal organization that holds title to, a 

leasehold interest in, or a trust interest in, a facility used by the Indian tribe or 

tribal organization for the administration and delivery of services under this 

subchapter. 

(2) The Secretary shall compensate each Indian tribe or tribal organization that 

enters into a lease under this paragraph (1) for the use of the facility leased for the 

purposes specified in such paragraph.  Such compensation may include rent, 

depreciation based on the useful life of the facility, principal and interest paid or 

accrued, operation and maintenance expenses, and such other reasonable expenses 

that the Secretary determines, by regulation, to be allowable. 

 

25 U.S.C. § 450j(l) (emphasis added).  The Alaska Tribal Health Compact ("ATHC"), the Title 

V ISDEAA compact to which Maniilaq is a signatory, specifically incorporates the leasing 

requirements under § 105(l).  Ex. A at art. II § 8(d) ("Upon the request of a Co-Signer, the 

Secretary shall enter into a lease with the Co-Signer in accordance with section 105(l) of the 

[ISDEAA], as amended.").   

The Secretary's regulations governing implementation of § 105(l)—including lease 

compensation—were promulgated with the participation of Indian tribes and pursuant to 
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negotiated rulemaking procedures, as required under the ISDEAA.  25 U.S.C. § 458aaa-16; 25 

C.F.R. § 900.1.  Three specific compensation options are set forth in the regulations at 25 C.F.R. 

§ 900.74, which provides with respect to § 105(l) leases: 

How may an Indian tribe or tribal organization propose a lease to be compensated 

for the use of facilities?  

 

There are three options available: 

 

(a) The lease may be based on fair market rental.  

(b) The lease may be based on a combination of fair market rental and paragraphs 

(a) through (h) of § 900.70, provided that no element of expense is duplicated in 

fair market rental.  

(c) The lease may be based on paragraphs (a) through (h) of § 900.70 only.  

 

25 C.F.R. § 900.70 lists various elements of compensation that may be included if not 

duplicative, including rent, depreciation, principal and interest paid or accrued, various operation 

and maintenance expenses, repairs and alterations, and other reasonable expenses.   

D. Maniilaq's § 105(l) lease proposal and the Maniilaq I decision. 

 

Because the historical VBC lease funding that Maniilaq was receiving through its 

Funding Agreement was grossly inadequate to maintain its clinic facilities in a suitable condition 

for operation of its PFSAs, in February of 2012 Maniilaq notified the AANHS that it intended to 

retrocede those VBC lease program funds and to enter into new mandatory (and fully funded)     

§ 105(l) leases for each of its clinic facilities.  Ex. C.  Maniilaq proposed that the newly executed 

§ 105(l) leases would be attached as an appendix to, and deemed part of, Maniilaq's Funding 

Agreement, and would provide full compensation under option (c) of 25 C.F.R. § 900.74, "based 

on paragraphs (a) through (h) of § 900.70 only."  Ex. C at 2-3.    

The IHS, however, refused to fully fund the § 105(l) leases Maniilaq proposed.  The IHS 

took the position that while § 105(l) leases are mandatory, monetary compensation for a § 105(l) 
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lease is not.  Ex. D at 2.  The Agency asserted that it is within the Secretary's discretion to 

determine the lease amount, including $0, and that the IHS may enter into "non-monetary leases" 

rather than reimburse any specific costs.  Id.  Given that Maniilaq and the IHS could not agree on 

what the statute and regulations required, on November 28, 2012 Maniilaq withdrew its VBC 

funding retrocession and § 105(l) lease proposal, except with respect to its clinic facility in 

Ambler, Alaska.  Ex. E.  Maniilaq simultaneously submitted a § 105(l) lease proposal for the 

Ambler clinic under the Title V final offer provisions of the ISDEAA.  Id.   

The IHS responded to the Ambler lease proposal final offer 58 days later, rejecting the 

proposal and maintaining its position that § 105(l) leases may not be incorporated into ISDEAA 

funding agreements and that compensation is discretionary.  Ex. F.  As permitted by Title V, 

Maniilaq challenged the IHS's untimely rejection of the Ambler final offer in this District Court.  

See Complaint, Maniilaq Ass'n v. Burwell, No. 1:13-cv-00380 (TFH), 2014 WL 5558336 

(D.D.C. March 25, 2013) (ECF No. 1).  On August 22, 2014, Judge Thomas F. Hogan entered 

judgment in favor of Maniilaq.  See Maniilaq I, 2014 WL 5558336.  In the Memorandum 

Opinion accompanying the Order, Judge Hogan held that a § 105(l) lease can be submitted as a 

final offer and incorporated into an ISDEAA funding agreement.  Id., at *7-*9.  Judge Hogan 

also held that Maniilaq's final offer, as submitted, was deemed approved by operation of law due 

to the IHS's failure to respond within 45 days, as required by the ISDEAA.  Id. at *9.  The IHS 

did not appeal Judge Hogan's ruling, and on October 20, 2014, Maniilaq's proposed lease of the 

Ambler clinic facility was signed by the parties and was incorporated into Maniilaq's Funding 

Agreement at the requested funding level of $172,536.  Ex. G.  
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E. The Kivalina Clinic lease proposal. 

 

The current appeal is an outgrowth of the facts and ruling in Maniilaq I, which did not 

resolve the parties' disagreement over lease compensation.
6
  After finalizing the Ambler clinic 

lease and funding agreement amendment, Maniilaq submitted a new proposal by letter dated 

October 28, 2014, proposing to retrocede the portion of the VBC Lease Program associated with 

Kivalina, Alaska, and to enter into a § 105(l) lease for Maniilaq's Kivalina clinic facility.
7
  Ex. H 

at Exhibit 3.  Maniilaq included a proposed lease and a breakdown of the proposed compensation 

pursuant to 25 C.F.R. § 900.70 and 25 C.F.R. § 900.74(c), totaling $249,842.  Id.   

The IHS responded to Maniilaq with a counter proposal by letter dated December 1, 

2014.  Ex. H at Exhibit 7.  In that letter, the IHS indicated that if Maniilaq would agree to 

retrocede the $30,921 Secretarial amount for Kivalina under the VBC Leasing Program, the IHS 

would be willing to enter into a § 105(l) lease for Maniilaq's Kivalina facility, but only for the 

same amount of $30,921.  Ex. H at Exhibit 7, p. 1.  The letter further stated that the "IHS will not 

agree to incorporate the lease into Maniilaq Association's [Funding Agreement] unless you are 

willing to agree that the terms and conditions of Maniilaq Association's Compact and [Funding 

Agreement] do not apply to the lease. [. . .] The lease must be a stand-alone document with its 

                                                 
6
 Judge Hogan noted in the Maniilaq I decision, "Because this Court finds that the lease is 

incorporated into Maniilaq's funding agreement due to IHS's failure to respond during the 

statutory period, it need not decide whether IHS could have otherwise compelled Maniilaq to 

seek a § 450j(l)(1) lease through the [IHS Lease Priority System].  The Court also need not 

address the parties' arguments regarding whether the mandatory leasing provision under 25 

U.S.C. § 450j(l) give IHS discretion to determine compensation, including 'non-monetary' 

compensation."  Maniilaq I, 2014 WL 5558336, at *2 n.4.  

 
7
 Maniilaq originally submitted the October 28, 2014 letter as a final offer under Title V, but 

withdrew the final offer after the IHS took the position that it could not negotiate while a final 

offer was pending.  See Ex. H at Exhibits 3-5.  
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own terms and conditions controlling the parties' obligations and rights."  Ex. H at Exhibit 7, p. 

2.  The letter asserted that Judge Hogan's decision in the Ambler clinic litigation, which held that 

a § 105(l) lease can be incorporated into a funding agreement, had no relevance to the Kivalina 

final offer.  Ex. H at Exhibit 7, p. 1; Maniilaq I, 2014 WL 5558336, at *7-*9.  

The parties held a follow-up teleconference on December 4, 2014, but were unable to 

come to an agreement on the proposed Kivalina lease.  Ex. H at 2.  The following day, Maniilaq 

submitted a final offer.  Ex. H at Exhibit 8.  Maniilaq noted in the December 5, 2014 final offer 

letter that the parties had reached an impasse with respect to the key issues of § 105(l) lease 

compensation and inclusion of the lease in the Funding Agreement.  Ex. H at Exhibit 8, p. 3.  

Maniilaq did not dispute the IHS's claim that the VBC Leasing Program funding share for 

Kivalina under § 106(a)(1) was $30,921, and Maniilaq agreed that, upon retrocession, that 

amount would be returned to the IHS and would "be available to IHS to use as (partial) lease 

compensation."  Id.  However, Maniilaq's final offer provided for full compensation for its 

Kivalina clinic lease under § 105(l) and 25 C.F.R. § 900.74(c).  Ex. H at Exhibit 8, p. 4.  

The IHS rejected Maniilaq's final offer by letter dated January 7, 2015.  Ex. H.  The 

January 7, 2015 letter stated: "Upon consideration of your letter and final offer, the IHS rejects 

Maniilaq's final offer in its entirety on the grounds that 'the amount of funds proposed in the final 

offer exceeds the applicable funding level to which the Tribe is entitled under this title.'"  Ex. H 

at 1, 7.  IHS reasoned that § 106(a)(1) of the ISDEAA does not require the IHS to pay Maniilaq 

in its Funding Agreement any more than the amount the IHS "would have otherwise provided" 

(in other words, the Secretarial amount) for the operation of the VBC Leasing Program were the 

IHS still operating that program in Kivalina.  Ex. H at 7.  Further, the IHS took the position that 
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funding the compensation elements in 25 C.F.R. § 900.70, as proposed by Maniilaq under 25 

C.F.R. § 900.74(c), is "within the Secretary's discretion" because the statute and implementing 

regulations state that compensation "may" include any of the listed elements.  Ex. H at 5-6.  The 

IHS also asserted that any additional funding would be duplicative of the Secretarial amount 

already received by Maniilaq in its Funding Agreement, and that in any event such additional 

funding "would only be available by reducing the amount available to other Tribes; and under 

the ISDEAA, IHS is prohibited from reducing the funding for one Tribe to make it available to 

another."  Ex. H at 4, 6.  

Maniilaq filed this action pursuant to 25 U.S.C. § 458aaa-6(c)(1)(C), which allows Title 

V tribal compactors to appeal a final offer rejection directly to Federal district court.  The 

essential facts of this case are clearly established, and this appeal squarely raises questions of law 

not reached in Maniilaq I: whether and to what extent lease compensation is discretionary under 

§ 105(l) of the ISDEAA and implementing regulations at 25 C.F.R. §§ 900.69-900.74.  

STANDARD OF REVIEW 

 

A. Summary Judgment. 

Summary judgment shall be granted "if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law."  Fed. 

R. Civ. P. 56(a); Arrington v. United States, 473 F.3d 329, 333 (D.C. Cir. 2006) (citing 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986)).  The movant bears the initial 

burden of identifying those portions of the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, which it believes demonstrate the 

absence of a genuine issue of material fact.  Fed. R. Civ. P. 56(c); Roth v. U.S. Dep't of 
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Justice, 642 F.3d 1161, 1179 (D.C. Cir. 2011) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 

323 (1986)). 

However, "'[t]he mere existence of some alleged factual dispute between the parties 

will not defeat an otherwise properly supported motion for summary judgment; the 

requirement is that there be no genuine issue of material fact.'"  Theodus v. McLaughlin, 852 

F.2d 1380, 1382 (D.C. Cir. 1988) (citing Anderson, 477 U.S. at 247–248) (emphasis in 

original).  A material fact is one that "might affect the outcome of the suit under governing 

law."  Hendricks v. Geithner, 568 F.3d 1008, 1012 (D.C. Cir. 2009) (citing Anderson, 477 

U.S. at 248–251).  In ruling on a motion for summary judgment, the court must draw all 

justifiable inferences in the nonmoving party's favor and accept the nonmoving party's 

evidence as true.  Anderson, 477 U.S. at 255.  A nonmoving party, however, must establish 

more than "[t]he mere existence of a scintilla of evidence" in support of its position.  Id. at 

252.  Rather, the nonmoving party must present specific facts that would enable a reasonable 

jury to find in its favor.  If the evidence "is merely colorable, or is not significantly probative, 

summary judgment may be granted."  Id. at 249–250 (citations omitted). 

B. ISDEAA Statutory Construction and Review of Agency Action. 

This Court has joined others in determining that a de novo standard of review applies to 

an appeal of an agency rejection decision under the ISDEAA.  Seneca Nation of Indians v. U.S. 

Dep't of Health & Human Services, 945 F. Supp. 2d 135, 141–142 (D.D.C. 2013); Pyramid Lake 

Paiute Tribe, No. 1:13-cv-01771, 2014 WL 5013206 at *4-5 (D.D.C. 2014) (citing Seneca 

Nation).  See also Cheyenne River Sioux Tribe v. Kempthorne, 496 F. Supp. 2d 1059, 1066–67 

(D.S.D. 2007); Cherokee Nation of Okla. v. United States, 190 F. Supp. 2d 1248, 1258 (E.D. 
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Okla. 2001), rev'd on other grounds, 543 U.S. 631; Shoshone-Bannock Tribes of the Fort Hall 

Reservation v. Shalala, 988 F. Supp. 1306, 1318 (D. Or. 1997)).  Thus, the more deferential 

standard that often applies to review of agency action under the Administrative Procedure Act 

("APA"), 5 U.S.C. § 706, is not appropriate where, as here, a tribe or tribal organizations brings 

claims solely under the ISDEAA.  Compare Citizen Potawatomi Nation v. Salazar, 624 F. Supp. 

2d 103 (D.D.C. 2009) (applying the APA "arbitrary and capricious" standard of review where an 

Indian tribe sought relief primarily under the APA, and the court declined to address the Tribe's 

separate ISDEAA claims) with Seneca Nation, 945 F. Supp. 2d at 142 (D.D.C. 2013) (applying 

de novo review and distinguishing Citizen Potawatomi in part on the grounds that Seneca Nation 

involved only ISDEAA claims).
8
   

The reasons for applying a de novo standard of review to ISDEAA claims were 

summarized by one district court as follows: 

(1) the use of the phrase "civil action" in [25 U.S.C.] § 450m–1(a) 

contemplates a trial de novo; (2) § 450m–1(a) refers to "original jurisdiction" 

and not "review" or "appeal;" (3) it is anomalous to obtain full discovery for 

an ISDE[A]A administrative appeal under 25 U.S.C. § 450f(b)(3), but not in a 

district court proceeding; (4) the APA bans monetary damages which the 

ISDE[A]A expressly allows a district court to award; and (5) the legislative 

history of the ISDE[A]A supports a civil trial, rather than review under the 

APA. 

 

Shoshone-Bannock, 988 F. Supp. at 1313.  As that court acknowledged, in creating the federal 

district court remedy in the ISDEAA Congress was motivated by "bureaucratic recalcitrance" 

and noted:  "The strong remedies provided in these amendments are required because of those 

agencies' consistent failures over the past decade to administer self-determination contracts in 

                                                 
8
 The court in Maniilaq I did not reach this issue, noting that the case turned on questions of law 

that "are reviewed de novo under the APA as in ordinary cases."  Maniilaq I, 2014 WL 5558336, 

at *5. 
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conformity with the law.  Self-determination contractors' rights under the Act have been 

systematically violated . . . ."  Id. at 1315-16 (citing S. Rep. No. 100–274, at 7–8 (1987) 

reprinted in 1988 U.S.C.C.A.N. 2619).  Thus, "The ISDE[A]A's object and policy are best 

achieved, and any agency mischief best redressed, by affording tribes the right to de novo 

review of their claims.  Id. at 1316.     

For the same reasons, an agency's interpretation of statutory provisions of the ISDEAA 

is not entitled to deference under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837 (1984).  Pyramid Lake Paiute Tribe, 2014 WL 5013206, at *4-5.  In this 

Circuit Chevron-type deference is not applied where "[t]he governing canon of construction 

requires that 'statutes are to be construed liberally in favor of Indians, with ambiguous 

provisions interpreted to their benefit.'"  Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 

2001) (quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)).  See also S. 

Ute Indian Tribe v. Sebelius, 657 F.3d 1071, 1078 (10th Cir. 2011) ("If the ISD[EA]A can 

reasonably be construed as the Tribe would have it construed, it must be construed that way.  

This canon of construction controls over more general rules of deference to an agency's 

interpretation of an ambiguous statute.")  (quotation and citation omitted); Tunica-Biloxi Tribe 

of La. v. United States, 577 F. Supp. 2d 382, 421 (D.D.C. 2008) (same) (quoting Muscogee 

(Creek) Nation v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988).  This canon of statutory 

construction is explicitly incorporated into Title V at 25 U.S.C. § 458aaa-11(a).  Accordingly, 

a reviewing court must review agency interpretations of ISDEAA statutory provisions de 

novo, utilizing the Indian law canon of construction if the statute is ambiguous.  Pyramid Lake 

Paiute Tribe, 2014 WL 5013206, at *4-5.  
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SUMMARY OF ARGUMENT 

 

The Secretary cannot meet her burden under 25 U.S.C. § 458aaa-6(d) of demonstrating 

that the grounds for rejecting Maniilaq's final offer proposal are valid.  The IHS rejected 

Maniilaq's final offer proposal on the alleged basis that the funding amount requested was 

greater than the amount to which Maniilaq is entitled under the ISDEAA.  Ex. H; 25 U.S.C.        

§ 458aaa-6(c)(1)(A)(i).  However, Maniilaq is entitled to full compensation for its § 105(l) lease 

under the statute and implementing regulations at 25 C.F.R. § 900.69, 25 C.F.R. § 900.70, and 25 

C.F.R. § 900.74.  Section 106(a)(1) of the ISDEAA provides no basis for the IHS to limit 

Maniilaq's mandatory § 105(l) lease compensation to an amount the IHS historically paid for a 

VBC lease under different, discretionary leasing authority.  Further, the IHS must pay full lease 

compensation under § 105(l) and its implementing regulations because it is legally required and 

the Agency's entire unrestricted lump sum appropriation is available and adequate to pay it. 

Under 25 U.S.C. §§ 458aaa-6(b) & (c), in the absence of any applicable statutory 

rejection criteria the IHS was required to approve Maniilaq's final offer.  Mandamus and 

injunctive relief is therefore appropriate to compel the Secretary to award and fund the final offer 

proposal.  25 U.S.C. § 450m-1(a); 25 U.S.C. § 458aaa-10(a).  

ARGUMENT 

 

I. The final offer rejection criterion cited by IHS does not apply because Maniilaq is 

entitled to full compensation for a § 105(l) lease under 25 C.F.R. § 900.74. 

 

The ISDEAA requires that the Secretary's rejection of a final offer under Title V rest on a 

specific finding that one or more of four listed criteria applies.  25 U.S.C. § 458aaa-6(c)(1)(a).  In 

this case, the IHS rejected Maniilaq's final offer "in its entirety on the grounds that 'the amount of 

funds proposed in the final offer exceeds the applicable funding level to which the Tribe is 
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entitled under this title.'"  Ex. H at 1 (citing 25 U.S.C. § 458aaa-6(c)(1)(a)(i)).  The IHS's reliance 

on § 106(a)(1) to invoke that criterion, however, is in violation of the statute and the Secretary's 

own regulations, which require that the IHS compensate Maniilaq for a § 105(l) lease according 

to specific options set out in the regulations.   

a. The Secretary has no discretion to determine funding for a § 105(l) lease based on 

factors not listed in § 105(l)(2) and 25 C.F.R. § 900.74. 

 

The IHS's reliance on the rejection criteria in 25 U.S.C. § 458aaa-6(c)(1)(a)(i) hinges on 

its argument that the Secretary is not bound by the compensation options listed in § 105(l)(2) and 

25 C.F.R. § 900.74, but has broad discretion to decide whether or not to reimburse costs under 

any of those options.  To the contrary, ISDEAA clearly conveys Congressional intent to restrict 

the Secretary's discretion with respect to lease compensation under § 105(l).  First, § 105(l) is 

clear that that the Secretary "shall compensate each Indian tribe or tribal organization that enters 

into a lease[.]"  25 U.S.C. § 450j(l)(2) (emphasis added).  Second, § 105(l) provides that "Such 

compensation may include rent, depreciation based on the useful life of the facility, principal and 

interest paid or accrued, operation and maintenance expenses, and such other reasonable 

expenses that the Secretary determines, by regulation, to be allowable."  Id. (emphasis added).  

Congress required that such regulations be promulgated only through negotiated rulemaking with 

the direct participation of tribal representatives.  25 U.S.C. § 458aaa-16; 25 C.F.R. § 900.1; 

Indian Self-Determination and Education Assistance Act Amendments 61 Fed. Reg. 32,482, 

32,482-83 (June 24, 1996) (publishing final regulations and providing history of negotiated 

rulemaking requirement imposed by Congress as "a direct result of the failure of the Secretaries 

to respond promptly and appropriately" to previous ISDEAA amendments that conferred broader 

rulemaking authority).  
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The results of the negotiated rulemaking, with respect to § 105(l) leases, was a set of 

regulations listing several cost elements that a tribal contractor could elect to include as lease 

compensation under one of three compensation options, provided the costs are not duplicative.  It 

is up to the tribe or tribal organization proposing a lease to choose from among the three options, 

which the negotiated rulemaking committee and the Secretary agreed were appropriate bases for 

compensation: 

How may an Indian tribe or tribal organization propose a lease to be compensated 

for the use of facilities?  

 

There are three options available: 

 

(a) The lease may be based on fair market rental.  

(b) The lease may be based on a combination of fair market rental and paragraphs 

(a) through (h) of § 900.70, provided that no element of expense is duplicated in 

fair market rental.  

(c) The lease may be based on paragraphs (a) through (h) of § 900.70 only.  

 

25 C.F.R. § 900.74.  The cost elements included in the Tribe's proposal are to be included in the 

compensation provided they are not duplicative.  See 25 C.F.R. § 900.69 (the lease "is to include 

compensation as provided in the statute as well as 'such other reasonable expenses that the 

Secretary determines, by regulation, to be allowable'") (emphasis added); 25 C.F.R. § 900.70 

("What elements are included in the compensation for a lease . . . ? To the extent that no element 

is duplicative, the following elements may be included in the lease compensation") (emphasis 

added).   

This statutory and regulatory scheme leaves little discretion with the Secretary.  The 

Secretary may negotiate over the appropriate amount for each cost element included in a tribe's 

proposal, and of course may decline to provide duplicative costs.  But the Secretary may not 

ignore the regulatory cost elements that a tribe or tribal organization has proposed pursuant to the 
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negotiated regulations and unilaterally elect to determine (or limit) lease compensation on the 

basis of factors not included in the regulations at all.  In this case, the Secretary insists that she 

may limit compensation to the historical amount paid by the IHS for a VBC lease under different 

leasing authority.  Under the § 105(l) regulations, that is not a proper basis for compensation. 

In its rejection of Maniilaq's final offer, the IHS asserted that discretion to determine 

compensation outside of the § 105(l) regulatory options is reserved by the use of the word "may" 

in the statute and implementing regulations.  Ex. H at 5.  However, "the mere use of 'may' is not 

necessarily conclusive of congressional intent to provide for a permissive or discretionary 

authority."  Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193, 198 (2000).  

Rather, the notion that "may" is used to confer discretion "can be defeated by indications of 

legislative intent to the contrary or by obvious inferences from the structure and purpose of the 

statute[.]"  United States v. Rodgers, 461 U.S. 677, 706 (1983).   

In this case, the legislative intent to restrict the Secretary's discretion is clear.  Even if 

there were ambiguity in the statutory and regulatory scheme, multiple statutory, regulatory, and 

contractual provisions direct the Secretary to resolve that ambiguity in favor of tribal ISDEAA 

contractors like Maniilaq.  The ISDEAA requires as follows: 

[T]he Secretary shall interpret all Federal laws, Executive orders, and regulations 

in a manner that will facilitate—(1) the inclusion of programs, services, functions 

and activities (or portions thereof) and funds associated therewith, in the 

agreements entered into under this section; (2) the implementation of compacts 

and funding agreements entered into under this part; and (3) the achievement of 

tribal health goals and objectives. 

 

25 U.S.C. § 458aaa-11(a).  The ATHC similarly provides: "In the implementation of this 

Compact, the Secretary, to the extent feasible, shall interpret all federal laws, executive orders, 

and regulations and this Compact in a manner that effectuates and facilitates the purposes of this 
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Compact and achievement of the Co-Signers' health goals and objectives in accordance with 

section 512(a) of Title V."  Ex. A at art. V § 16.  See also, 25 C.F.R. § 900.3(b)(11) (regulations 

shall be liberally construed for the benefit of Indian tribes and tribal organizations).  Moreover, 

for purposes of this appeal, the IHS's contrary interpretation is entitled to no deference by the 

Court, and the Indian law canon of construction requires that any ambiguities be resolved in 

favor of Maniilaq.  Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001); Pyramid Lake 

Paiute Tribe, 2014 WL 5013206, at *4-5. 

Read in context, "may" in § 105(l), 25 C.F.R. § 900.70, and 25 C.F.R. § 900.74 does not 

transform the compensation criteria listed in those authorities into mere "guidance" to be 

considered at the discretion of the Secretary.  See Ex. H at 6.  Rather, that language reflects the 

fact that because the tribe or tribal organization proposing a lease has the right to choose one of 

the three compensation options,
9
 a lease "may" be based on any one of those three options.  25 

C.F.R. § 900.74.  Likewise, under the chosen option, the tribe or tribal organization has the right 

to recover any of the listed costs provided they are non-duplicative, and therefore any of the 

listed costs "may" be included in the lease compensation.  25 C.F.R. § 900.70.  The word "may" 

does not mean that it is within IHS's discretion to determine or limit lease compensation based 

on factors not listed in the regulations—or, as the IHS has previously argued, to refuse to provide 

                                                 
9
 In fact, under 25 C.F.R. § 900.74, a tribe or tribal organization proposing a § 105(l) lease is 

limited to proposing one of those three compensation options.  Under the IHS's interpretation, 

then, the Secretary is free to enter into a lease compensating a tribe or tribal organization on the 

basis of any number of factors that cannot even be proposed by the tribe or tribal organization 

submitting the lease proposal. This illogical result alone renders the IHS's interpretation highly 

suspect.   
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any monetary compensation at all
10

—but reflects the fact that § 105(l) leases will not include 

every element of compensation listed in the statute or regulations, but may include any one of 

them or certain combinations of them.   

The IHS's interpretation is also contrary to ordinary rules of construction.  It ignores the 

plain language in 25 C.F.R. § 900.74 stating that "there are three options available" for lease 

compensation, and does not account for the statutory language providing that lease compensation 

may be based on "other reasonable expenses that the Secretary determines, by regulation, to be 

allowable."  25 U.S.C. § 450j(l)(2) (emphasis added).  A better interpretation gives coherent 

effect to both the word "may" and these other statutory and regulatory phrases and provisions.  

Citizens to Save Spencer Cnty. v. U.S. Envtl. Prot. Agency, 600 F.2d 844, 870 (D.C. Cir. 1979) 

("[M]aximum possible effect should be afforded to all statutory provisions, and, whenever 

possible, none of those provisions rendered null or void."); Ali v. Fed. Bureau of Prisons, 552 

U.S. 214, 222 (2008) (a court's statutory construction should "to the extent possible, ensure that 

the statutory scheme is coherent and consistent."). 

As a whole, the ISDEAA is designed to constrain just the sort of unbounded discretion 

that the IHS claims to have to determine lease compensation under § 105(l) and its implementing 

regulations.  For example, the ISDEAA limits both the Secretary's ability to bind tribes and tribal 

organizations through non-regulatory policy making including circulars, policies, manuals, and 

guidances, and even limits the Secretary's ability to bind tribes through rulemaking except with 

respect to rules promulgated under negotiated rulemaking procedures.  25 U.S.C. § 458aaa-16.  

                                                 
10

 In Maniilaq I the IHS argued that the word "may" in § 105(l) permits the IHS to refuse to 

provide any monetary compensation at all, and to offer "non-monetary compensation" instead.  

See Maniilaq I, 2014 WL 5558336, at *2 and *2 n.4.  This argument was not addressed by Judge 

Hogan in his decision.  
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The Secretary is required to accept a compact or funding agreement proposal submitted by a 

tribe or tribal organization except when certain narrow statutory criteria apply.  25 U.S.C.           

§ 458aaa-6(c).  And, the Secretary is required to enter into a facilities lease at the option of the 

tribal contractor.  25 U.S.C. § 450j(l). 

Through these and other provisions, "Congress has clearly expressed in the [ISDEAA] 

both its intent to circumscribe as tightly as possible the discretion of the Secretary . . . and its 

intent to make available judicial review of all agency action."  Ramah Navajo Sch. Bd., Inc. v. 

Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996).  See also id. ("The statute itself reveals that not 

only did Congress not intend to commit allocation decisions to agency discretion, it intended 

quite the opposite; Congress left the Secretary with as little discretion as feasible in the allocation 

of [contract support cost funds under the ISDEAA].") (emphasis in original); Cherokee Nation, 

190 F. Supp. 2d at 1258 (amendments to the ISDEAA were "designed to limit the Secretary's 

discretion as much as possible" after the Secretary resisted turning over program authority and 

associated funding to Indian tribes).   

In its rejection letter, the IHS ignored this sweeping purpose of the ISDEAA and asserted 

simply that "the rationale for the inclusion of Section 105(l) in the ISDEAA" was to "overrule[] 

the narrow construction of the statute by Centers for Medicare & Medicaid Services that a 

facility had to be owned or leased by IHS in order to be eligible for 100% Federal Medical 

Assistance Percentages (FMAP) from the state Medicaid program."  Ex. H at 4-5.  However, the 

IHS provided no support for this assertion of Congressional purpose in the letter.
11

  The Senate 

                                                 
11

 25 U.S.C. § 458aaa-6(c)(1) requires that a rejection of a final offer "contain[] a specific finding 

that clearly demonstrates, or that is supported by a controlling legal authority," that the rejection 

criterion applies.  
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Report on the 1994 amendments to the ISDEAA, which added § 105(l), states only that the new 

leasing provision "overcomes existing impediments to the leasing of facilities owned by Indian 

tribes and tribal organizations and which are used in the operation of programs contracted under 

the Act."
12

  S. Rep. No. 103-374 (1994), 1994 WL 530979 at *8.  The language of § 105(l) itself, 

which creates a mandatory lease at the request of tribes and tribal organizations but also 

specifically provides that "The Secretary shall compensate each Indian tribe or tribal 

organization that enters into a lease" (emphasis added), belies the singular purpose cited by the 

IHS and indicates that lease compensation was a significant concern when Congress adopted the 

provision.  Congress dealt with that concern in part by requiring the Secretary to establish 

compensation requirements through regulations that would be negotiated with the very tribes 

eligible to obtain a lease.  Congress certainly did not intend for the Secretary to retain the 

discretion to later disregard those regulations or the statutory compensation requirement.  

                                                                                                                                                             

 
12

 The Senate Report described the purpose of the bill as a whole as follows: "to limit the 

promulgation of regulations under the Indian Self-Determination and Education Assistance Act 

and to prescribe the terms and conditions which must be used in any self-determination contract 

between an Indian tribe and the Departments of the Interior and Health and Human Services."   

S. Rep. No. 103-374 at 1 (1994).  The report also discussed the history of bureaucratic obstinacy 

that led to enactment of the amendments.  At the time the amendments were adopted, the IHS 

already had authority to lease tribally-owned health facilities under the IHCIA, 25 U.S.C.           

§ 1674(b), but that authority was not mandatory.  In the 1994 Notice of Proposed Rulemaking 

that prompted, in part, the 1994 amendments, the Departments had proposed to codify the 

following:  

 

§900.510 Contractor provided real property. 

(a) Contractor-owned real property. The expenses associated with the use and 

depreciation of real property owned by the contractor used in the performance 

of a self-determination contract shall be recovered in accordance with the cost 

principles covered in Subpart D.  The Secretary will not negotiate a separate 

lease agreement with the contractor. 

 

59 Fed. Reg. 3166, 3198 (Jan. 20, 1994).  
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b. The § 105(l) mandatory lease compensation amount is not limited to the amount the 

IHS historically paid under separate discretionary leasing authority, and § 106(a)(1) 

does not provide otherwise. 

 

As further support for its rejection decision, the IHS asserted in the January 7, 2015 letter 

that § 106(a)(1) of the ISDEAA does not require the IHS to pay, as the "Secretarial amount," any 

more than the IHS had been paying to lease VBC clinical space when the IHS operated the VBC 

Leasing Program in Kivalina.  Ex. H at 3.  The IHS further asserted that § 105(l) provides "no 

basis . . . for an increased Secretarial amount."  Id.  The IHS thus concluded that "Maniilaq must 

decide if it wants to continue receiving its funding for Kivalina Clinic through its [Funding 

Agreement] or receive the same funding through the lease it requests.[. . .]  Regardless of which 

mechanism Maniilaq chooses, the IHS is not statutorily obligated to increase the amount of funds 

that Maniilaq now receives for Kivalina Clinic."  Ex. H at 3-4.  

The IHS's reasoning is fundamentally flawed because § 105(l) is separate and distinct 

from the discretionary VBC leasing authority which was used to establish the historical 

Secretarial amount, and because § 105(l) does statutorily obligate the IHS to fully compensate 

Maniilaq for its Kivalina clinic lease.  The $30,921 the IHS refers to as the Secretarial amount is 

the amount that the IHS historically paid under the VBC Leasing Program pursuant to its 

discretionary VBC leasing authority.  This amount was added to Maniilaq's Funding Agreement 

program funding when the IHS terminated its lease with the Village of Kivalina, and remained 

there until Maniilaq requested retrocession of that amount.  Maniilaq has now proposed a lease 

under § 105(l)—an entirely different and mandatory leasing authority, with entirely different 

funding requirements.  Nothing in §106(a)(1) allows the IHS to simply transfer the discretionary 

VBC lease amount to Maniilaq's § 105(l) lease and ignore the mandatory compensation 
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requirements under § 105(l) and its implementing regulations.  Further, under § 105(l) the IHS 

has no discretion to require Maniilaq to accept whatever level of compensation it chooses as the 

Secretarial amount under §106(a)(1).   

In the rejection letter, the IHS suggested that Maniilaq I somehow provides support for 

the notion that § 106(a)(1) limits compensation for a § 105(l) lease to historical program amounts 

regardless of separate § 105(l) compensation requirements.  Ex. H at 4.  Specifically, the IHS 

stated that the Maniilaq I court "characterized the lease compensation as just another way for 

Maniilaq to receive funding for its VBC program."  Ex. H at 4.  IHS reasoned, "This 

characterization is helpful in clarifying that Maniilaq has already received this funding through 

its § 106(a)(1) amount and Maniilaq cannot avoid the inevitable duplication of its Secretarial 

amount by using Section 105(l) to effect an 808% increase in the amount Maniilaq will receive 

in support of the Kivalina Clinic (from $30,921 to $249,842)."  Ex. H at 4. 

The IHS misconstrues the Maniilaq I ruling.  The Maniilaq I court agreed with Maniilaq 

that a § 105(l) lease can be incorporated into an ISDEAA funding agreement for a variety of 

reasons, including that "incorporation of the lease into the FA 'is simply another way for 

Maniilaq to receive funding to carry out the VBC Lease/Construction Program.'"  Maniilaq I, 

2014 WL 5558336, at *8.  In so holding, the court rejected the IHS's argument that a lease 

cannot be incorporated into a funding agreement because the lease itself is not a PFSA.  Id.  The 

court did not hold, or even imply, that the § 105(l) lease compensation amount is necessarily 

equivalent to or limited by the amount Maniilaq historically received as the §106(a)(1) program 

amount prior to retrocession.  Indeed, as the IHS itself notes in the rejection letter, the Maniilaq I 

court explicitly did not reach the issue of compensation under § 105(l).  Id. at *2 n.4.  
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Section 105(l) is a specific and mandatory authority in the ISDEAA.  Compensation for a 

§ 105(l) lease, even if incorporated into an ISDEAA funding agreement, is not limited by the 

amount the Secretary would have otherwise provided to operate a PFSA herself under different 

authority.  The IHS, therefore, cannot rely on § 106(a)(1) and the historical discretionary VBC 

lease amount to deny Maniilaq's legitimate compensation request for a § 105(l) lease under 25 

C.F.R. § 900.74.
13

   

c. The compensation requested by Maniilaq for its § 105(l) lease is not duplicative of 

VBC Leasing Program amounts in Maniilaq's Funding Agreement because 

Maniilaq retroceded the Kivalina VBC Leasing Program funding. 

 

The IHS also asserted in the January 7, 2015 letter that the lease compensation proposed 

by Maniilaq would be duplicative of the Secretarial amount and that "the IHS may not pay twice 

for any costs that it is already compensating Maniilaq for through its Funding Agreement."  Ex. 

H at 4, 6.  The IHS pointed out that "[t]he Secretarial amount that the IHS paid for the VBC 

program in Kivalina included several of the elements from 25 C.F.R. § 970."  Ex. H at 6.  These 

assertions cannot support the IHS's rejection of the final offer.  Because Maniilaq's final offer 

included retrocession of the VBC Leasing Program with respect to the Kivalina facility, Ex. H at 

                                                 
13

 It is also irrelevant whether or not, as the IHS claims, the difference between the historical 

VBC lease amount and the § 105(l) lease compensation requested by Maniilaq pursuant to 25 

C.F.R. § 900.74 is "related to the expansion of [Maniilaq's] village clinical program when it 

procured or constructed its new clinical space."  Ex. H at 6.  Section 105(l) leases are entered 

under separate authority and are not limited to facilities that the IHS historically leased as VBCs 

or to the costs that the IHS incurred to lease those VBCs.  Section 105(l)(1) provides: "Upon the 

request of an Indian tribe or tribal organization, the Secretary shall enter into a lease with the 

Indian tribe or tribal organization that holds title to, a leasehold interest in, or a trust interest in, a 

facility used by the Indian tribe or tribal organization for the administration and delivery of 

services under this subchapter."  25 U.S.C. § 450j(l).  There are no further limitations on the size 

or type of facility.  IHS's conclusory determination that Maniilaq's proposed costs are 

"unsupported" because they are based on Maniilaq's ownership of a different facility than the one 

the IHS historically leased from the Village of Kivalina therefore provides no support for its 

rejection decision under 25 U.S.C. § 458aaa-6(c)(1)(A)(i).  
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Exhibit 8, pp. 2 n.4 & 3, Maniilaq will not receive any funding for the Kivalina facility through 

its Funding Agreement independent of the proposed lease.  Therefore, there can be no 

duplication of the Secretarial amount in the lease compensation, and no claim that such 

duplication supports the rejection criterion relied upon.  

d. The IHS's lump-sum appropriation is legally available and must be utilized to pay 

mandatory compensation costs under § 105(l). 

 

As an additional justification for its conclusion that Maniilaq's final offer seeks more 

funding than the amount to which Maniilaq is entitled, the IHS stated in its rejection letter that 

"no additional funds are available" to increase funding for the Kivalina VBC facility.  Ex. H at 1.  

The IHS further claimed that such an increase "would only be available by reducing the amount 

available to other Tribes; and under the ISDEAA, IHS is prohibited from reducing the funding 

for one Tribe to make it available to another."  Ex. H at 4 (citing 25 U.S.C. § 450j-1(b)).   

The IHS's rejection letter contains no analysis supporting the assertion that no funding is 

available for Maniilaq's mandatory lease proposal.  There is no cap or any other indication in the 

IHS appropriation of a restriction on the amount of funds that can be used either for VBCs or for 

§ 105(l) leases.  See, e.g., Consolidated Appropriations Act, 2014, Pub. L. No. 113-76, div. G tit. 

III, Indian Health Service (2014).  In the absence of any restriction in the appropriations statutes, 

the IHS's entire lump sum appropriation is legally available to pay the mandatory compensation 

amounts under § 105(l).  Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631, 641-42 (2005) 

(holding that the IHS's entire unrestricted lump-sum appropriation was legally available to pay 

mandatory contract support costs under the ISDEAA, despite the fact that the agency had chosen 

to allocate those funds for other purposes and despite the language in the ISDEAA that the 

Secretary "is not required to reduce funding for programs, projects, or activities serving a tribe to 
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make funds available to another tribe or tribal organization under this subchapter.").  See also 

Salazar v. Ramah Navajo Chapter, 132 S. Ct. 2181, 2192-93 (2012).   

As with the contract support costs discussed in Cherokee and Ramah Navajo, the IHS is 

required by statute and regulation to fully compensate tribes and tribal organizations for a           

§ 105(l) lease, at levels established by regulation.  VBC and other lease funds awarded to other 

tribes and tribal organizations are not the only source of funding available for Maniilaq's 

proposed lease, and 25 U.S.C. § 450j-1(b) does not negate the IHS's legal obligation to pay.  In 

fact, in Ramah Navajo the Supreme Court cited § 450j-1(b) in support of the conclusion that "the 

funds appropriated by Congress [in a lump sum] were legally available to pay any tribal 

contractor in full."  132 S. Ct. at 2190.  Just as nothing prevented the Bureau of Indian Affairs 

from paying Ramah's full contract support costs—even though the appropriation was insufficient 

to pay every tribal contractor's full costs—nothing prevents IHS from paying Maniilaq's full 

costs as determined under § 105(l) and its implementing regulations.
14

 

 

 

                                                 
14

 Though the IHS claimed in its rejection letter that under 25 U.S.C. § 450j-1(b) the IHS "is 

prohibited from reducing the funding for one Tribe to make it available to another," Ex. H at 4 

(emphasis added), § 450j-1(b) in fact provides that "the Secretary is not required to reduce 

funding for programs, projects, or activities serving a tribe to make funds available to another 

tribe or tribal organization under this subchapter" (emphasis added).  As stated by the Supreme 

Court in Ramah Navajo, "[ISDEAA's] statutory language itself makes clear that the BIA may 

allocate funds to one tribe at the expense of another."  Ramah Navajo Chapter, 132 S. Ct. at 

2190 (emphasis added).  The Court concluded, "the clause underscores the Secretary's discretion 

to allocate funds among tribes, but does not alter the Government's legal obligation when the 

agency fails to pay."  Id. at 2193 (emphasis added).  
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II. In the absence of any applicable statutory rejection criteria, the IHS was required to 

approve Maniilaq's final offer, and mandamus and injunctive relief is appropriate 

to compel the Secretary to award the final offer.  

 

Pursuant to the Title V final offer provisions, 25 U.S.C. § 458aaa-6(c)(1)(A), if the 

Secretary rejects a final offer she must do so on the basis of one of the four listed rejection 

criteria.  If none of the statutory rejection criteria applies, the Secretary must approve the final 

offer.  Id.  The Secretary bears the burden of demonstrating, by clear and convincing evidence, 

that the grounds for rejecting a final offer are valid.  25 U.S.C. § 458aaa-6(d).  

Though the IHS asserted in its January 7, 2015 letter that "the amount of funds proposed 

in the final offer exceeds the applicable funding level to which the Indian tribe is entitled under 

this part" (the first of the listed rejection criteria under 25 U.S.C. § 458aaa-6(c)(1)(A)(i)), that 

determination was contrary to the ISDEAA and the Secretary's own regulations and cannot be 

sustained on appeal.  Moreover, the IHS did not assert in the rejection letter that any of the 

remaining criteria were applicable.  In the absence of any applicable rejection criterion, the 

Secretary was required to approve Maniilaq's final offer.  

This Court is explicitly authorized under the ISDEAA to: 

order appropriate relief including money damages, injunctive relief against any 

action by an officer of the United States or any agency thereof contrary to this 

subchapter or regulations promulgated thereunder, or mandamus to compel an 

officer or employee of the United States, or any agency thereof, to perform a duty 

provided under this subchapter or regulations promulgated hereunder (including 

immediate injunctive relief to reverse a declination finding under section 450f 

(a)(2) of this title or to compel the Secretary to award and fund an approved self-

determination contract). 

 

25 U.S.C. § 450m-1(a).  See also 25 U.S.C. § 458aaa-10(a) ("For the purposes of section 450m-1 

of this title, the term 'contract' shall include compacts and funding agreements entered into under 

this part.").  Since the IHS failed to identify the existence of any legitimate statutory grounds for 
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rejecting Maniilaq's final offer with respect to the Kivalina lease proposal, mandamus and 

injunctive relief are appropriate to compel the Secretary to award and fund the final offer as part 

of Maniilaq's Funding Agreement.
15

   

CONCLUSION 

The Secretary's rejection of Maniilaq's final offer proposal was contrary to the ISDEAA 

and the Secretary's own regulations, and the Secretary cannot meet her burden of clearly 

demonstrating that her grounds for rejecting Maniilaq's final offer are valid.  Therefore, Maniilaq 

respectfully requests that this Court grant the accompanying Motion for Summary Judgment in 

favor of Maniilaq.  

 

Respectfully submitted, 

 

  s/ Caroline Mayhew     

Caroline P. Mayhew (DC Bar No. 1011766) 

Hobbs, Straus, Dean, & Walker LLP 

2120 L St. NW, Suite 700 

Washington, DC  20037 

202-822-8282 (Tel.) 

202-296-8834 (Fax)  

  

Geoffrey D. Strommer, pro hac vice  

Stephen D. Osborne, pro hac vice  

                                                 
15

 Because the ISDEAA specifically authorizes such relief against "any action" contrary to the 

ISDEAA, Maniilaq need not demonstrate that it meets each factor under the traditional test for 

equitable, common-law injunctions (irreparable injury, no adequate remedy at law, balance of 

hardships, and public interest).  See, e.g., FTC v. H.J. Heinz Co., 246 F. 3d 708, 714 (D.C. Cir. 

2001); Susanville Indian Rancheria v. Leavitt, 2008 WL 58951, at *11 (E.D. Cal. 2008) 

(enjoining IHS from rejecting tribe’s offer and requiring the IHS to fund an ISDEAA agreement 

without restrictions); Crownpoint Inst. of Tech. v. Norton, No. 04-531, 2005 U.S. Dist. LEXIS 

48399 at *37 (D.N.M. 2005) ("The specific mandamus relief authorized by ISD[EA]A relieves 

[the plaintiff tribal organization] of proving the usual equitable elements including irreparable 

injury and absence of an adequate remedy at law.").   
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Hobbs, Straus, Dean & Walker, LLP    

806 SW Broadway, Suite 900     

Portland, OR 97205      

503-242-1745 (Tel.)      

503-242-1072 (Fax)  

 

Attorneys for Maniilaq Association 

 

DATED: March 11, 2015 

 

Case 1:15-cv-00152-JDB   Document 10   Filed 03/11/15   Page 43 of 52



 

 

 

-1- 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
 

 

MANIILAQ ASSOCIATION, 

 

          PLAINTIFF, 

 

          v. 

 

SYLVIA BURWELL, et al., 

 

          DEFENDANTS. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Case No. 1:15-cv-00152-JDB 

 

 

PLAINTIFF’S STATEMENT OF 

MATERIAL FACTS NOT IN 

GENUINE DISPUTE 

IN SUPPORT OF MOTION FOR 

SUMMARY JUDGMENT  

 

 

 

PLAINTIFF’S STATEMENT OF MATERIAL FACTS NOT IN GENUINE DISPUTE 

IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 

Pursuant to Rule 56(c) of the Federal Rules of Civil Procedure and LCvR 7(h)(1), 

Plaintiff Maniilaq Association ("Maniilaq") sets forth the following material facts, which 

Maniilaq asserts cannot be in genuine dispute. 

1. The Plaintiff, Maniilaq Association ("Maniilaq"), is an Alaska Tribal Non-Profit 

Corporation that operates a comprehensive health services delivery program for its twelve 

member Alaska Native Village Tribes, and other eligible American Indians and Alaska Natives, 

in the Northwest Arctic Borough and Point Hope region of Northwest Alaska.  Maniilaq, on 

behalf of its member Tribes, operates its health services delivery program as a co-signer to the 

self-governance Alaska Tribal Health Compact ("ATHC" or "Compact") and pursuant to funding 

agreements with the Indian Health Service ("IHS"), which are authorized by Title V of the Indian 

Self-Determination and Education Assistance Act ("ISDEAA"), 25 U.S.C. § 458aaa, et seq. See 

Ex. A (Alaska Tribal Health Compact (amended and restated Oct. 1, 2010)); Ex. B (Funding 
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Agreement Between Certain Alaska Native Tribes Served by the Maniilaq Association and the 

Secretary of the Department of Health & Human Services of the United States of America, Fiscal 

Year 2011).
16

   

2. As part of its compacted health services program, Maniilaq delivers health 

services in remote village locations through paraprofessionals (community health aides and 

practitioners) under the Community Health Aide Program for Alaska ("CHAP"), a program 

established by Congress in the Indian Health Care Improvement Act, 25 U.S.C. § 1616l.  Ex. B 

at § 3(a)(2)(ix).   

3. Maniilaq has also assumed the IHS Village Built Clinic Lease/Construction 

Program ("VBC Program").  This program is described in Maniilaq's funding agreement as 

providing funds to eligible entities to support the rental of Community Health Practitioner/Aide 

clinic space and providing funds for construction, maintenance, and upkeep of Village Clinic 

Facilities.  Ex. B at § 3(a)(2)(xiv).  Maniilaq operates the compacted VBC Program through a 

"buyback" arrangement with the IHS, whereby Maniilaq purchases services from the IHS 

through a funding withhold agreement attached to and incorporated into its Funding Agreement.  

Ex. B at § 5(d) and Appendix E (Buyback/Withhold Agreement).  

4. In 2011, Maniilaq notified the IHS that it had acquired ownership of a new clinic 

facility in Kivalina and requested that the IHS cancel the existing VBC lease with the City of 

Kivalina.  Ex. H at Exhibit 2, Letter from Ian Erlich to James Armbrust (Nov. 3, 2011) and 

Letter from Paula Poncho to Janet Mitchell (January 17, 2012).  Maniilaq also requested that the 

                                                 
16

 Maniilaq and the Indian Health Service last executed a funding agreement in fiscal year 2011.  

Pursuant to Title V of the ISDEAA and the 2011 Funding Agreement, that Funding Agreement 

remains in full force and effect until a subsequent funding agreement is executed.  25 U.S.C. § 

458(e); Ex. B at § 28.   

Case 1:15-cv-00152-JDB   Document 10   Filed 03/11/15   Page 45 of 52



 

 

 

-3- 

funds previously used for the Kivalina VBC lease remain within Maniilaq's Funding Agreement.  

Id.  The IHS subsequently cancelled the Kivalina VBC lease with the City of Kivalina effective 

January 1, 2012.  Id.   

5. By Memorandum to the Alaska Area Native Health Service ("AANHS") dated 

February 29, 2012, Maniilaq announced its intent to retrocede the VBC Program, in its entirety, 

back to the IHS under Section 506(f) of the ISDEAA, 25 U.S.C. § 458aaa-5(f).  Ex. C at 1.  The 

February 29, 2012 Memorandum also announced Maniilaq's intention to negotiate new facility 

leases for each of its clinic facilities with the IHS under § 105(l) of the ISDEAA, 25 U.S.C.        

§ 450j(l), Ex. C at 1-2, and proposed specific changes to Maniilaq's Funding Agreement and its 

appendices to implement the new arrangement, Ex. C at 2-3.    

6. The AANHS responded to the February 29, 2012 Memorandum by letter dated 

May 15, 2012.  Ex. D.  In that letter, the AANHS agreed with Maniilaq that leasing of tribal 

facilities under § 105(l) is mandatory.  Ex. D at 2.  However, the AANHS asserted that paying 

monetary compensation for a § 105(l) lease is not mandatory but entirely within the discretion of 

the IHS.  Id.   

7. Maniilaq submitted a final offer under Title V of the ISDEAA dated November 

28, 2012.  Ex. E.  That final offer revoked Maniilaq's earlier retrocession of the VBC Program in 

the February 29, 2012 Memorandum, except for that portion of the program associated with the 

facility in Ambler, Alaska.  Ex. E at 1.  The final offer provided that this partial retrocession of 

the VBC Program for the Ambler clinic would take effect on September 30, 2012, as agreed to 

by the IHS in its May 15, 2012 letter.  Ex. E at 1.  
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8. The November 28, 2012 final offer letter referenced an enclosed proposed lease 

under § 105(l) for Maniilaq's Ambler clinic facility, and proposed specific compensation for the 

lease based on the option provided in § 105(l) implementing regulations at 25 C.F.R.                   

§ 900.74(c), "based on paragraphs (a) through (h) of § 900.70 only."  Ex. E at 3.  The final offer 

included a breakdown of the compensation pursuant to § 900.70 (a) through (h), totaling 

$172,536.  Ex. E at 4.  

9. The IHS responded to the November 28, 2012 final offer 58 days later by letter 

from Christopher Mandregan, Jr., Director, AANHS, dated January 25, 2013.  Ex. F.  In that 

letter, the AANHS took the position that Maniilaq's November 28, 2012 letter and proposed 

lease was not a final offer subject to the final offer provisions of Title V because leases are 

"stand-alone agreements" separate from a compact or funding agreement.  Ex. F at 1.  The letter 

also asserted that the ISDEAA grants the IHS "full discretion" in determining what 

compensation a requesting tribe will receive for a § 105(l) lease, as stated in the AANHS's earlier 

May 15, 2012 letter.  Ex. F at 2.   

10. On March 25, 2013, Maniilaq filed a complaint for declaratory, mandamus, and 

injunctive relief in this Court asking the Court to declare that Maniilaq's November 28, 2012 

final offer was deemed approved by operation of law due to the IHS's failure to respond within 

the 45-day statutory period and to compel the IHS to enter into the proposed § 105(l) lease of the 

Ambler clinic and incorporate that lease into Maniilaq's Funding Agreement as provided in the 

final offer.  See Complaint, Maniilaq Ass'n v. Burwell, No. 1:13-cv-00380 (TFH), 2014 WL 

5558336 (D.D.C. Nov. 3, 2014) (ECF No. 1).  On August 22, 2014, Judge Thomas F. Hogan 

entered an Order granting summary judgment in favor of Maniilaq.  See Maniilaq Ass'n v. 
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Burwell, No. 13-cv-380(TFH), 2014 WL 4178267 (D.D.C. Aug. 22, 2014) opinion amended and 

superseded, 2014 WL 5558336 (D.D.C. Nov. 3, 2014). 

11. The IHS did not appeal Judge Hogan's ruling.  On October 20, 2014, Maniilaq's 

proposed § 105(l) lease of the Ambler clinic facility was signed by the parties, and it is now 

included in Maniilaq's Funding Agreement at the requested funding level of $172,536.  Ex. G.   

12. In a letter to the IHS dated October 28, 2014, Maniilaq proposed to retrocede the 

portion of the VBC Program associated with the Native Village of Kivalina, Alaska, and to enter 

into a § 105(l) lease for its Kivalina clinic facility, which would be incorporated into Maniilaq's 

Funding Agreement.  Ex. H at Exhibit 3.  Maniilaq included a proposed lease and a breakdown 

of the proposed compensation pursuant to 25 C.F.R. § 900.70 and 25 C.F.R. § 900.74, totaling 

$249,842.  Ex. H at Exhibit 3.   

13. The IHS sent a counter proposal to Maniilaq by letter dated December 1, 2014.  

Ex. H at Exhibit 7.  In that letter, the IHS indicated that, if Maniilaq would agree to retrocede the 

$30,921 associated with the Kivalina VBC facility in its Funding Agreement, the IHS would be 

willing to enter into a § 105(l) lease for that facility, but only for the same amount of $30,921.  

Ex. H at Exhibit 7, p. 1.  The letter further stated that the "IHS will not agree to incorporate the 

lease into Maniilaq Association's [Funding Agreement] unless you are willing to agree that the 

terms and conditions of Maniilaq Association's Compact and [Funding Agreement] do not apply 

to the lease. . . . The lease must be a stand-alone document with its own terms and conditions 

controlling the parties' obligations and rights."  Ex. H at Exhibit 7, p. 2.  The letter asserted that 

Judge Hogan's decision in the Ambler litigation had no relevance to the Kivalina final offer.  Ex. 

H at Exhibit 7, p. 1.   
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14. By letter dated December 5, 2014, Maniilaq submitted a final offer proposing to 

retrocede the portion of the VBC Program associated with Kivalina and to enter into a § 105(l) 

lease for its Kivalina clinic facility, which would be incorporated into Maniilaq's Funding 

Agreement, with compensation pursuant to 25 C.F.R. § 900.70 and 25 C.F.R. § 900.74 totaling 

$249,842.  Ex. H at Exhibit 8.  Maniilaq noted in the December 5, 2014 final offer letter that the 

parties had reached an impasse with respect to the key issues of lease compensation and 

inclusion of the lease in the funding agreement.  Ex. H at Exhibit 8, p. 3.  

15. Maniilaq attached a proposed lease for the Kivalina clinic to the December 5, 

2014 final offer letter, and proposed in the letter that Maniilaq's FY 2011 Funding Agreement be 

amended to provide that "[t]he attached lease of the Village Built Clinic in the Native Village of 

Kivalina is incorporated into the funding agreement and made a part thereof," and that Maniilaq's 

FY 2015 funding be revised accordingly.   Ex. H at Exhibit 8, p. 5.  

16. The December 5, 2014 final offer proposed that Maniilaq's retrocession of the 

VBC Program share associated with the Kivalina facility take effect on February 1, 2015.  Ex. H 

at Exhibit 8, p. 3.  Maniilaq did not dispute the IHS's claim that the funding share associated with 

the Kivalina VBC facility is $30,921, and Maniilaq agreed in the December 5, 2014 final offer 

letter that, upon retrocession, that amount "will be available to IHS to use as (partial) lease 

compensation."  Ex. H at Exhibit 8, p. 3.  

17. The December 5, 2014 final offer letter stated that the IHS must compensate 

Maniilaq for the use of the Kivalina VBC facility in accordance with 25 C.F.R. § 900.70 and 25 

C.F.R. § 900.74.  Ex. H at Exhibit 8, p. 4.  Of the compensation options described in 25 C.F.R.   

§ 900.74, Maniilaq proposed that compensation be based on the third option: paragraphs (a) 
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through (h) of 25 C.F.R. § 900.70.  Ex. H at Exhibit 8, p. 4.  In the December 5, 2014 letter, 

Maniilaq also provided a breakdown of its actual expenditures for the Kivalina clinic for the 

period of October 1, 2013, through September 30, 2014, to support the reasonable and non-

duplicative costs proposed to be recovered from each of the elements in § 900.70, which totaled 

$249,842.  Ex. H at Exhibit 8, p. 4.  

18. The IHS rejected Maniilaq's final offer by letter dated January 7, 2015.  Ex. H.  

The January 7, 2015 letter stated: "Upon consideration of your letter and final offer, the IHS 

rejects Maniilaq's final offer in its entirety on the grounds that 'the amount of funds proposed in 

the final offer exceeds the applicable funding level to which the Tribe is entitled under this title.'"  

Ex. H at 1.  

19. The January 7, 2015 response letter stated that Section 106(a)(1) of the ISDEAA, 

25 U.S.C. § 450j-1(a)(1), does not require the IHS to pay Maniilaq in its funding agreement any 

more than the amount the IHS "would have otherwise provided" for the operation of the VBC 

Program were the IHS still operating the program  (the "Secretarial amount"), which the IHS 

stated is $30,921.  Ex. H at 7.  The IHS further stated in the January 7, 2015 response letter that  

§ 105(l) of the ISDEAA provides no authority for increasing the Secretarial amount.  IHS 

concluded in the letter:  

Maniilaq's request to increase its funding for Kivalina Clinic is in reality a request 

for the IHS to increase its Secretarial amount over what Maniilaq receives now 

for its CHAP program and clinical space in Kivalina.  Because IHS is not 

obligated to pay more than the Secretarial amount for facility costs in Kivalina 

than it was paying previous to Maniilaq obtaining its own clinic and because of a 

lack of appropriated funding for clinic leases, the IHS must reject Maniilaq's final 

offer to increase the amount of these funds.   

 

Ex. H at 7.  
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20. In the January 7, 2015 letter, the IHS stated that the rationale for § 105(l) was to 

overrule "a narrow construction of the ISDEAA by the Centers for Medicare & Medicaid 

Services that a facility had to be owned or leased by the IHS in order to be eligible for 100% 

Federal Medical Assistance Percentages (FMAP) from the State Medicaid program."  Ex. H at 4.  

21. The IHS stated in the January 7, 2015 letter that Maniilaq already receives 

funding for its VBC Program through the Secretarial amount, and the "increase" requested 

"would only be available by reducing the amount available to other Tribes; and under the 

ISDEAA, IHS is prohibited from reducing the funding for one Tribe to make it available to 

another."  Ex. H at 4.  

22. The IHS further stated in the January 7, 2015 letter that the IHS has discretion to 

determine how much, if any, more funding Maniilaq may receive for its expenses at the Kivalina 

Clinic "so long as IHS has provided Maniilaq what the Secretary otherwise would have provided 

for operation of the program" under 25 U.S.C. 450j-1(a)(1).  Ex. H at 5-6.  The IHS based this 

conclusion on the use of the word "may" in § 105(l), 25 U.S.C. § 450j(l)(2) and in the 

implementing regulations.  Ex. H at 5.  

23. The January 7, 2015 letter also concluded that the additional costs requested by 

Maniilaq in its final offer are duplicative because "[t]he Secretarial amount that the IHS paid for 

the VBC program in Kivalina included several of the elements from 25 C.F.R. § 900.70" and 

"[m]ost of the cost increases are related to the expansion of its village clinical program when it 

procured or constructed its new clinical space."  Ex. H at 6.  

24. Maniilaq filed this action to challenge the IHS's rejection of the Kivalina VBC 

lease final order, as authorized by 25 U.S.C. § 458aaa-6(c)(1)(C).  See Complaint, Maniilaq 
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Ass'n v. Burwell, No. 1:13-cv-00380 (TFH), 2014 WL 5558336 (D.D.C. March 25, 2013) (ECF 

No. 1).   

 

 

Respectfully submitted, 

 

  s/ Caroline Mayhew     

Caroline p. Mayhew (DC Bar No. 1011766) 

Hobbs, Straus, Dean, & Walker LLP 

2120 L St. NW, Suite 700 

Washington, DC  20037 

202-822-8282 (Tel.) 

202-296-8834 (Fax)  

  

Geoffrey D. Strommer, pro hac vice  

Stephen D. Osborne, pro hac vice  

Hobbs, Straus, Dean & Walker, LLP    

806 SW Broadway, Suite 900     

Portland, OR 97205      

503-242-1745 (Tel.)      

503-242-1072 (Fax)  

 

Attorneys for the Maniilaq Association 

 

DATED:  March 11, 2015 
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