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INTRODUCTION AND SUMMARY OF ARGUMENT 
 

 Appellant’s, the Bishop Paiute Tribe’s (“Tribe’s”), Opening Brief 

demonstrates that the District Court errored in dismissing its case based on lack of 

subject matter jurisdiction because of no “case or controversy.” Appellees concede 

that they detained, arrested and will continue to prosecute the Tribe’s law 

enforcement officer, Daniel Johnson. In addition, Appellees threaten future arrests 

and prosecutions of tribal police officers. The controversy between the parties is 

whether the Tribe’s police officer was acting pursuant to tribal inherent authority or 

was impersonating a California peace officer and enforcing state law at the time that 

he restrained, detained and delivered a non-Indian to the sheriff’s deputies.  It is 

worth emphasizing that the incident giving rise to Officer Johnson’s arrest and 

prosecution arose on-Reservation and that the non-Indian suspect was in violation of 

state domestic violence restraining order, terms and conditions of her probation and 

several tribal laws.  Appellees’ arrest of the Tribe’s police officer, and the officer’s 

continuing prosecution are predicated on an underlying dispute over the scope of 

tribal police authority, and clearly establish a “case or controversy.”   

 The facts presented in the Tribe’s case satisfy all of the subsumed doctrines 

within the “case or controversy” requirement of Article III of the United States 

Constitution.  U.S. Const. art. III, §2, cl. 1.  Appellees intentionally and willfully 

interfered with the Tribe’s inherent authority to protect public safety. The Tribe’s 
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police officer acted at all relevant times under well-delineated rules established 

under federal law. These federal rules apply specifically when tribal law 

enforcement engages non-Indians entering tribal lands, and when the non-Indians   

have or are committing violations of tribal, state and/or federal law. Since the 

Appellees interference with Tribe’s inherent authority, the Tribe’s ability to provide 

public safety is shrouded under the looming, and specific threat, that its tribal police 

can and will be arrested and prosecuted by a county agency.  The Appellees’ action 

has also cast doubt in both the tribal and non-Indian communities regarding the 

authority of tribal police officers to take actions against any person violating tribal, 

state, and federal laws while on tribal lands. This significant intrusion into the 

Tribe’s territorial sovereignty and its inherent authority to maintain peace and 

security on its lands, or face arrest and continued prosecution of its police officer, 

has caused the Tribe an actual and immediate injury. The facts of Appellant’s case 

were presented to the lower court and demonstrated that it meets the requirements of 

“standing” and a controversial issue that is “ripe” for review and clearly not “moot.” 

 Appellees’ Answering Brief fails to address why or how there no “case or 

controversy” presented in the Tribe’s case. Appellees simply reiterated the District 

Court ruling, yet offer no argument or legal authority to counter why the Tribe has 

no “standing.”  Neither do Appellees provide facts to support a finding that the 

Tribe’s case is no longer “ripe” or is “moot,” or somehow presents a “non-justiciable 
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political question” solely left for Congress.  Rather, Appellees devote 4 of their 19 

page brief to argue that the Tribe’s case presents no “federal question jurisdiction” 

under 28 U.S.C. § 1331 and § 1362. This new argument was not raised by the 

District Court as its basis for dismissing the Tribe’s case. Appellees’ new argument, 

that the Tribe has failed to plead “federal question jurisdiction” diverts from the 

relevant issue: whether the Tribe’s case presents a “case or controversy,” the issue 

before the Court.   

 The Tribe’s Amended Complaint states that its inherent authority over non-

Indians committing or having committed a crime on tribal lands, is legally defined 

and supported by precedents of this Court and the Supreme Court. The Tribe’s 

inherent authority stems from its status as a sovereign.  Accordingly, the Bishop 

Tribe retains the common law attributes of a sovereign, except for those expressly 

withdrawn by Congress or those found to be incompatible with being a “domestic” 

sovereign of the United States.  While Congress has withdrawn the sovereign 

authority for tribes to prosecute and punish a non-Indian under 18 U.S.C. § 1152, the 

Supreme Court has affirmed that Congress has not removed all tribal authority over 

non-Indians activities on tribal lands or non-Indian fee lands within an Indian 

reservation. Oliphant v Suquamish Tribe, 435 U.S. 191 (1978), Montana v. United 
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States, 450 U.S. 544 (1981); Duro v. Reina, 495 U.S. 676, (1990)1; Nevada v Hicks, 

533 U.S. 353 (2001).   

 The inherent authority recognized by the Supreme Court and controlling in 

the Tribe’s case is found in Duro v. Reina, 495 U.S. 676, 697 (1990): 

Tribal law enforcement authorities have the power to restrain those who 
disturb public order on the reservation, and if necessary, to eject them.  Where 
jurisdiction to try and punish an offender rests outside the tribe, tribal officers 
may exercise their power to detain the offender and transport him to the 
proper authorities.  
 

The centerpiece of the Tribe’s case is the inherent authority described in Duro and 

other federal court precedents that are presented in the Tribe’s Amended Complaint. 

The Tribe has properly plead “federal question jurisdiction” under 28 U.S.C. § 1331 

and § 1362.  The Tribe has further demonstrated that there is a “case or controversy” 

between the parties. Appellees have presented no controlling authority or 

compelling argument to the contrary.   

/// 

/// 

/// 

                                                           
1 Congress responded to Duro by amending the Indian Civil Rights Act, 25 U.S.C. § 
1301(2) and recognized and affirmed the “inherent power of Indian tribes exercise 
criminal jurisdiction” over non-members Indians. United States v. Lara, 541 U.S. 
193, 198 (2004). 
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ARGUMENT 

A. The District Court has “Federal Question Jurisdiction”  

Under 28 U.S.C. § 1331 and § 1362.  

 

 Appellees’ Answering Brief advances a new argument, that the Tribe’s case 

should be summarily dismissed for lack of subject matter jurisdiction because the 

Tribe has failed to present a “federal question” under either 28 U.S.C. § 1331 or § 

1362.  Br. of Appellees 3-5, 15-29.  On the contrary, the Tribe’s Amended 

Complaint sets forth that the inherent sovereign authority exercised by its police 

officer over the non-Indian in this case has been defined, recognized and supported 

by federal case (common) law. ER 12, Vol. III, Tab 10, pp. 12-15.  In clear and 

unmistakable language the Supreme Court has held that:  

[28 U.S.C.] Section 1331 of the Judicial Code provides that a federal district 
court “shall have original jurisdiction of all civil actions arising under the 
Constitution, laws, or treaties of the United States”. It is well settled that this 
statutory grant of “jurisdiction will  support claims founded upon federal 
common law as well as those of a statutory origin.”   Federal common law as 
articulated in rules that are fashioned by court decisions are “laws” as that 
term is used in § 1331. 
 
This Court has frequently been required to decide questions concerning the 
extent to which Indian tribes have retained the power to regulate the affairs of 
non-Indians. …In all of these cases, the governing rule of decision has been 
provided by federal law.”  National Farmers Union Insurance Company et.al. 
v. Crow Tribe, 471 U.S. 845, 850-852 (1985). 
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This Court has also found that federal common law can provide subject matter 

jurisdiction under 28 U.S.C. § 1331. Gila River Indian Community v. Henningson, 

Durham & Richardson, 626 F.2d 708 (9th Cir. 1980).   

 The role of federal courts in defining the contours of tribal inherent authority 

dates back to the bedrock cases of federal Indian law known as the “Marshall 

Trilogies,” appropriately named after their author Chief Justice Marshall. The 

guiding principles of the “Marshall” cases are that although tribes are “domestic 

dependent nations” subject to the plenary powers of Congress, they nonetheless 

retain attributes of common law sovereign status unless and until Congress limits 

one of these attributes.  Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543 (1832)(tribes 

do not have the inherent authority to grant lands to anyone other the federal 

government); Cherokee Nation v. Georgia, 5 Pet. 1, 17, 8 L. Ed. 25(1831)(tribes are 

not “foreign nations” and have no authority to deal with foreign powers); Worcester 

v. Georgia, 31 U.S. (6 Pet.) 515 (1832)(tribes as sovereigns remain free from state 

control and laws.)  The principle that retained inherent tribal sovereignty exists, 

unless extinguished by Congress, was re-enumerated as recently as 2014 by the 

Supreme Court in its Bay Mills decision. There, when addressing the attribute of 

tribal sovereign immunity from unconsented suits the high Court held that: 

Among the core aspects of sovereignty that tribes possess—subject, again, to 
congressional action—is the  “common-law immunity from suit traditionally 
enjoyed by sovereign powers.” Santa Clara Pueblo, 436 U.S., at 58, 98 S. Ct. 
1670. That immunity, we have explained, is “a necessary corollary to Indian 
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sovereignty and self-governance.”  Three Affiliated Tribes of Fort Berthold 
Reservation v. Wold Engineering, P.C., 476 U.S. 877, 890, 106 S. Ct. 2305, 
90 L.Ed.2d 881 (1986).  Michigan v. Bay Mills Indian Community et.al., 134 
S. Ct. 2024, 2030 (2014). 
 

 As seen from the federal authority above, courts are often the arbitrators of 

determining whether a tribe’s assertion of sovereign authority has been limited or 

extinguished by Congress.  The proper inquiry being “whether any limitations exist 

to prevent the tribe from acting within the sphere of its sovereignty, not whether any 

authority exists to permit the tribe to act.” American Indian Law, In A Nutshell, p. 

75, William C. Canby, Jr., Senior Judge, United States Court of Appeals for the 

Ninth Circuit, 4th Ed. West Publishing 2004.  

 Applying these principles and this inquiry to the present case, the inherent 

authority exercised by the Tribe’s police officer is derivative of and inextricably 

intertwined in its sovereign authority to exclude non-Indians from tribal lands. The 

inherent authority of exclusion is well established under Supreme Court case law 

and has not been altered, divested, or diminished by Congress. Brendale v. 

Confederated Tribes and Bands of Yakima Indian Nations, 492 U.S. 408, 422, 

(1989)(Indian tribes have inherent sovereignty authority independent of treaty right 

to exclude nonmembers of the tribe from its lands, citing Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 141, 102 S. Ct. 894, 903, 71 L.Ed.2d 21 (1982))  More 

specifically, the Supreme Court has expressly addressed the inherent authority 
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exercised by the Tribe’s police officer in the present case and found that it was 

within the sphere of retained tribal sovereignty.   

In Duro v. Reina, 495 U.S. 676, 697 (1990) the Court stated: 

For felonies such as the murder alleged in this case at the outset, federal 
jurisdiction is in place under the Major Crime Act, 18 U.S.C. § 1153. The  
tribes also possess their traditional and undisputed power to exclude persons 
whom they deem to be undesirable from tribal lands. See, Brendale v. 
Confederated Tribes and Bands of Yakima Indian Nations, 492 U.S. at 422, 
109 S.Ct. at 3003.   New Mexico v. Mescalero Apache Tribe, 462 U.S. 234, 
333, 103 S. Ct. 2378, 2385- 86, 76 L. Ed.2d  611 (1983); Worcester v. 
Georgia, 6 Pet. 515, 561, 8 L. Ed. 483 (1832); Cohen 252. Tribal law 
enforcement authorities have the power to restrain those who disturb public 
order on the reservation, and if necessary, to eject them.  Where jurisdiction to 
try and punish an offender rests outside the tribe, tribal officers may exercise 
their power to detain the offender and transport him to the proper authorities.  
 
The Supreme Court also affirmed the authority of tribes to stop and detain 

non-Indians for violating state law on non-tribal right-ways within a tribe’s 

reservation in Strate v. A-1 Contractors (520 U.S. 438, fn. 11, 1997)(“We do not 

here question the authority of tribal police to patrol roads within a reservation, 

including rights-of-way made part of a state highway, and to detain and turn over to 

state officers nonmembers stopped on the highway for conduct violating state law.”)   

  Not only does the Tribe cite Duro, its Amended Complaint chronicles the 

evolution of court decisions that have refined and defined the contours of tribal 

inherent, criminal and civil, authority over non-Indians. ER 12, Vol. III, Tab 10, pp. 

12-15.  Most importantly, these cases have, time and again, affirmed  Indian tribes’ 

authority on tribal lands to stop, retain, detain, investigate for violations of tribal, 
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state, and federal laws, and to deliver or transport the non-Indian to the proper 

agency with jurisdiction, as did the Tribe in exercising this authority within the 

sphere of its sovereignty. 

 The Tribe’s Amended Complaint specifically states and cites the following 

litany of authority:  

 Williams v. Lee, 358 U.S. 217 (1959) “…tribes, as sovereign 
governments, have inherent authority to establish their own laws and to 
enforce those laws on tribal lands.” ER 12, Vol. III, Tab 10, p. 12. 

 Ortiz-Barraza v. United States, 512 F. 2d 1176 (9th Cir.1975); Walker 
v. Rushing, 898 F.2d 672 (8th Cir. 1990); Cabazon Band of Mission 
Indians v. Smith, 34 F. Supp.2d 1195 (Cal. C.D. 1998) “Tribal inherent 
authority includes the right to establish a tribal police department and 
employ tribal law enforcement officers to enforce its laws.” ER 12, 
Vol. III, Tab 10, pp. 2, 12-14. 
 

 Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) “the 
[Supreme] Court held a tribe has no criminal jurisdiction to “try and 
punish” a non-Indian.” ER 12, Vol. III, Tab 10, p. 13. 
  

 Montana v. United States, 450 U.S. 544, 565-66 (1981.) “…tribe’s civil 
jurisdiction over non-Indians on fee lands within the boundaries of an 
Indian reservation,” ... is limited to “two exceptions: (1) the non-
member has entered into consensual relationships with tribe or its 
members by commercial dealings; or (2) the non-Indian’s conduct 
threatens or directly affects the “political integrity, the economic 
security, or the health or welfare of the tribe.”  ER 12, Vol. III, Tab 10, 
p. 12. 

 Ortiz-Barraza v. United States, 512 F. 2d 1176 (9th Cir. 1975), tribal 
police officer’s stopping, detaining and searching on the reservation of 
a non-Indian, which uncovering illegal drugs, was within the tribe’s 
authority and the search and seizure was reasonable.  Finding 
specifically, “The power of the Papago to exclude non-Indian state and 
federal violators from the reservation would be meaningless were tribal 
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police not empowered to investigate such violators.”  ER 12, Vol. III, 
Tab 10, pp. 2, 12-14. 
 

 United States v. Becerra-Garcia, 397 F. 3d. 1167, (9th Cir. 2005), tribal 
rangers acted as tribal agents, and not as private citizens, when they 
stopped and detained, in the back of their ranger vehicle, a non-Indian 
on the reservation and discovered 20 illegal aliens in the non-Indian’s 
van.  ER 12, Vol. III, Tab 10, p. 14. 
 

 Complaint missing citation, U.S. v. Terry 400 F.3d 575 (8th Cir. 2005) 
“The 8th Circuit has similarly held that the stopping and transporting of 
a non-Indian violator of state law (Driving Under the Influence (DUI)) 
on the reservation and detaining him over night at the tribal police 
station was reasonable under the circumstances and in response to the 
local law enforcement officer’s request.”  
 

 State of Washington v. Schmuck, 850 P. 2d 1332 (1993.) cited with 
approval by the Supreme Court in Strate v. A-1 Contractors, 520 U.S. 
438 (1997).  The court in Schmuck, relying in part on Ortiz-Barraza v. 
United States, found that a Suquamish Tribal Police Officer had the 
inherent authority to stop, restrain, and investigate a non-Indian on the 
reservation suspected of violating state (DUI) and tribal law and to 
detain the non-Indian for state authorities to charge and prosecute the 
non-Indian.  ER 12, Vol. III, Tab 10, pp. 14-15. 
 

 State v. Ryder, 649 P. 2d 756 (1982.) The court in Schmuck also took 
note of the New Mexico Court of Appeals holding that:  
“To hold that an Indian police officer may stop offenders but upon 
determining they are non-Indians must let them go would be to subvert 
a substantial function of Indian police authorities and produce a 
ludicrous state of affairs which would permit non-Indians to act 
unlawfully, and with impunity on Indian lands.” State v. Ryder, 649 P. 
2d at 759. ER 12, Vol. III, Tab 10, p. 15. 
 

 These excerpts summarize the controlling federal common law that forms the 

basis of its claims for “federal question jurisdiction” under 28 U.S.C. §1331 and  
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§1362. Contrary to this law, Appellees have substantially interfered with the Tribe’s 

inherent authority, as defined under federal common law, to stop, restrain, detain, 

investigate violations of tribal, state or federal law, and to deliver or transfer the 

violator to the proper authorities. The tribal authority exercised by the Tribe’s police 

officer is an extension of, or a derivative from its sovereign power to exclude non-

Indians from its lands. As repeatedly found by the Supreme Court, this authority has 

not been altered, divested, or diminished by Congress.  Appellees have erroneously 

determined if a tribal officer engages in any manner with a non-Indian on the 

reservation who is determined to be in violation of a state law, the officer is 

impersonating California peace officers and will be subjected to arrest and state 

criminal prosecution.  Appellees’ interpretation of the law prevents the Tribe from 

maintaining peace and security for its community and leaves its police officers in an 

untenable situation—if they do their job they can be arrested and prosecuted.  

B. The “Indian Law Enforcement Reform Act” Does Not        
Displace Inherent Tribal Police Authority or Tribal Law. 

 
 Appellees cite and rely on the Indian Law Enforcement Reform Act 

(“ILERA”), 25 U.S.C. § 2801 et. seq., as a federal statute that “displaces any 

claimed assertion that might hereafter be made by the Tribe that ‘federal common 

law’ is the law of the United States from which the claims here made by the Tribe 

‘arise under.’  American Elec. Power Co. Inc. v. Connecticut (2011) 564 U.S. 410, 

131 S. Ct. 2527, 2537.”  Br. of Appellees 26-27.  American Elec. Power Co. Inc. 
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addressed whether the federal Clean Air Act (CAA) and the Environmental 

Protection Agency actions it authorizes displace any federal common law right to 

seek abatement of carbon dioxide emissions from fossil-fuel fired power plants. The 

Court, finding the CAA did displace a federal common law action for abatement, 

stated that the “the test [for congressional displacement] is simply whether the 

statute “speak[s] directly to [the] question” at issue.  American Elec. Power Co. Inc. 

v. Connecticut, 564 U.S. 410, 131 S. Ct. at 2537.  The ILERA, unlike the CCA’s 

comprehensive legislative and regulatory scheme over carbon dioxide emissions, 

does not speak at all to tribal police authority over non-Indians and in no way 

controls or regulates tribal law enforcement. Further, the ILERA, passed 25 years 

ago, has never been cited as a Congressional enactment displacing or even relevant 

to a tribe’ inherent sovereign authority on tribal lands.  

 Appellees have completely read the ILERA and its applicability out of 

context. The Bureau of Indian Affairs (“BIA”), Office of Justice Services (OJS), 

established under the ILERA, is responsible for federal law enforcement services in 

Indian Country. For tribes that are not in states subject to 18 U.S.C. § 1162 

(commonly referred to as Public Law 280), criminal jurisdiction is exercised almost 

exclusively by the federal and tribal governments.  As such the OJS maintains a 

police presence on reservations that are subject to federal criminal jurisdiction under 

the Major Crimes Act (18 U.S.C. § 1152) and General Crimes Act (18 U.S.C. § 
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1153). The ILERA is directed primarily at these BIA police officers operating in 

non-Public Law 280 states or tribal police officers funded through a Indian Self-

Determination and Education Assistance Act (ISDEAA) contract (commonly 

referred to as a “638 contract.)  25 U.S.C. § 450f. 

 California is a Public Law 280 state. 18 U.S.C. § 1162(a).  Public Law 280 

expressly exempts the Major Crimes Act and the General Crimes Act in California. 

18 U.S.C. § 1162(c). Thus, the ILERA has little to no application to tribes in 

California, since there are no BIA police officers assigned or operating in California 

nor tribal police officers acting pursuant to a 638 contract.  Los Coyotes Band of 

Cahuilla & Cupeno Indians v. Department of the Interior et.al., 729 F.3d 1025, (9th 

Cir. 2013)(California tribe ineligible for federal law enforcement funding under 

ISDEAA in P.L. 280 states.)  The one provision of the ILERA that is relevant to 

tribal police officers in California is  Section 2804, which provides that OJS may 

enter into agreements for the use of personnel and facilities (without compensation) 

with “Federal, tribal, State, or other government agency” to aid OJS in carrying out 

its law enforcement responsibilities. Any “agreement” or “deputation agreement” 

with a tribe authorizes its qualified tribal police officers to be designated as “Special 

Law Enforcement Commissioned (SLEC)” officers for the purpose of enforcing 

federal law on its reservation. Whether a tribe has entered into a deputation 

agreement and has SLEC tribal officer, has no impact on the tribe’s ability to pass 
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and impose its own laws.  The ILERA is evidence that the Congress intended for 

qualified tribal police to enforce federal laws within their reservation should the 

tribe chose to do so. But, the ILERA doesn’t divest, alter or displace any tribe’s 

inherent authority.   

C. Appellees’ Fail to Demonstrate That the Tribe’s Case Lacks a 
Justiciable “Case or Controversy.”   

 
1. The Tribe’s case meets Article III “case or controversy” because 

the Tribe has suffered an immediate injury and faces a very real 
future threat of Tribal Police Officers being arrested and 
prosecuted by Appellees.    

After devoting most of their Answering Brief to lack of “federal question 

jurisdiction” being present in the Tribe’s case, the Appellees’ turn briefly to the 

issue on appeal; namely, whether the Tribe’s case presents a “case or controversy.”  

Both the District Court and Appellees contend that the Tribe has failed to identify a 

distinct “immediate or real threat.” Br. of Appellees 29-33, and 33 (related to threat).  

Appellees also allege the Tribe has failed to articulate a “concrete plan to violate the 

law in question”, which is required in “preenforcement challenges” to meet 

“constitutional ripeness”. Br. of Appellees 33.  Neither the District Court nor the 

Appellees address the actual arrest and current prosecution of the Tribe’s police 

officer as being an “immediate” and real injury suffered by the Tribe at the hands of 

the Appellees.  Br. of Appellants 17-19; ER 12, Vol. III, Tab 10, p. 18, 20-21.  Nor 

does the lower court or Appellees acknowledge the expressed threat that Appellees 
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will continue to arrest and prosecute tribal police officers for what Appellees 

perceive as enforcing California state law against a non-Indian on tribal lands.  Br. 

of Appellants 18; ER 12, Vol. III, Tab 10 p. 2, 23-25.   Appellees’ threat is not 

“imaginary” or the “mere existence of a generalized threat of prosecution.”   Unless 

and until a federal court establishes whether the actions taken by the Tribe’s police 

officers were within the sphere of the Tribe’s inherent authority or, as Appellees 

contend, were actions subject to California criminal law, the Tribe and its police 

officers will continue to be subjected to arrest and state prosecution.       

“Constitutional ripeness” is specifically referenced by the District Court and 

the Appellees as not having been met by the Tribe.  Both the “constitutional and 

prudential components” of the ripeness doctrine, components of the “case or 

controversy” requirement, were analyzed and addressed in Tribe’s Opening Brief.  

Br. of Appellants 14-26.   The test for “constitutional ripeness”, requires a showing 

that there has been an invasion of a legally protected interest resulting in an 

immediate injury or presenting imminent future injury that is not conjectural, 

hypothetical, imaginary, or speculative.  Br. of Appellants 17.  For threats of future 

injury the court must consider the likelihood of all contingencies occurring.  Id.  

Here, Appellees’ have invaded the Tribe’s legally protected inherent sovereign 

authority to restrain, detain and deliver to local authorities a non-Indian on tribal 

lands that is in violation of both tribal and state law.  Id.  Arresting and prosecuting 
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its tribal police officer for exercising tribal inherent authority, the Tribe has suffered 

immediate and actual injury.  Br. of Appellants 18-19.  But the Tribe’s case, 

although it could, does not stop here; Appellees have expressly threatened future 

injuries, arrest and prosecution, to tribal police officers if they exercise inherent 

authority over non-Indian violators.  Br. of Appellants 18-19; ER 12, Vol. III, Tab 

10, pp. 2, 24.  Steffel v. Thompson, 415 U.S. 452, 459 (1974) (petitioner threatened 

by police with arrest and prosecution for repeated handbilling, where a fellow 

handbiller was prosecuted, the Supreme Court determined was “ample 

demonstration that petitioner’s concern with arrest was not ‘chimerical’” and the 

threats of prosecution could not be characterized as “imaginary or speculative” for 

purposes of determining a case or controversy.)   

The Sheriff’s Cease and Desist Order addressed to the Tribe threatens that: 

If Tribal Police does not comply with this cease and desist order within this 
time period, be advised that Tribal Police employees will be subject to arrest 
and criminal prosecution for applicable charges as well as Penal Code § 
538d (Fraudulent Impersonation of a Peace Officer).  
 
In addition, this Office will seek injunctive relief and an order for court costs 
and attorney’s fees.  Tribal Police criminal and civil liability, both 
individually and collectively, could be considerable… 
 

 (bold and underline provided) ER 12, Vol. III, Tab 10, p. 24. 
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The immediate injury (arrest and prosecution) caused by Appellees, combined 

with Appellees’ expressed threat of future arrests and prosecutions, clearly 

establishes that the Tribe’s case presents a ripe “case or controversy.” 

2. The District Court and Appellees’ have mischaracterized the 
Tribe’s case as a “preenforcement challenge” and misapplied 
the “ripeness” test reserved for such challenges.  
 

In “preenforcement challenges” courts have found that the “ripeness” 

requirement of  “case or controversy” does not require a plaintiff to suffer arrest and 

prosecution of a law he or she seeks to challenge. Steffel v. Thompson, 415 U.S. 452 

(1974).  “Ripeness” can be established where the plaintiff makes it known to 

authorities that he or she intends to and has a concrete plan to violate the law 

believed to be unconstitutional. Oklevueha Native Am. Church of Haw. V. Holder, 

676 F.3d 829, 835 (9th Cir. 2012).2 

   First, the Tribe’s case does not fall within the traditional definition of a 

“preenforcement challenge” since it is not disputing a particular statute as 

unconstitutional applied to the Tribe.  Nonetheless, the District Court and Appellees 

assert that the Tribe has not met the “ripeness” requirement of “case or controversy”, 
                                                           
2
 In Oklevueha this Court outlined the preenforcement test as: 

plaintiffs … allege a “genuine threat of imminent prosecution.” 
Thomas, 220 F.3d at 1139 (internal quotation marks omitted). We 
consider: (1) whether the plaintiffs have articulated a “concrete plan” to 
violate the law in question; (2) whether the government has 
communicated a specific warning or threat to initiate proceedings; and 
(3) the history of past prosecution or enforcement under the statute. 
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because it has not articulated a “concrete plan to violate the law in question.”  Br. of 

Appellees 33.  Such a showing is unnecessary not only because the Tribe’s case is 

not a “preenforcement challenge”, but even if it were, a “concrete plan” is not 

required because the Tribe’s police officer has actually been arrested and is being 

prosecuted by Appellees.    

     This Court has found that a plaintiff is not required to articulate a concrete 

plan in his or her complaint when there has been an actual violation of the law and 

an injury to a plaintiff. In Oklevueha Native Am. Church of Haw. V. Holder this 

Court determined that the district court wrongly concluded the plaintiff’s failure to 

show a “concrete plan” to violate the Controlled Substances Act must result in 

dismissal.  676 F.3d at 835.  This Court instead concluded the plaintiffs meet the 

“ripeness” requirements and did not have to meet the other elements of a 

“preenforcement challenge”:   

We have explained that the “concrete plan” element of the genuine 
threat inquiry is satisfied where plaintiffs had “more than a ‘concrete 
plan’ ” to violate the laws at issue because they “actually did violate 
them on a number of occasions.”… 
 
…Plaintiffs need not allege a threat of future prosecution because the 
statute has already been enforced against them…We require a “threat of 
prosecution” to ensure that the plaintiff challenging a statute can 
“demonstrate a realistic danger of sustaining a direct injury as a result 
of the statute’s operation or enforcement.” In this case, that injury has 
already occurred, thereby eliminating any concerns that Plaintiffs’ fear 
of enforcement is purely speculative.2  

 

…For the same reason Plaintiffs need not demonstrate a threat of future 
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prosecution under these facts, we conclude that Plaintiffs need not 
establish the third prong of the “genuine threat of prosecution” inquiry, 
the history of enforcement of the statute. In other words, we need not 
rely on enforcement of the statute against other groups in determining 
whether Plaintiffs are likely to suffer a similar fate in the 
future…(citations omitted).  Id. at 836-837. 
 

 The District Court not only has mischaracterized the Tribe’s case as a 

traditional “preenforcement challenge”, it and Appellees misapplied the 

“constitutional ripeness” test applicable to “preenforcement challenges.”  The 

Tribe’s case should not have been dismissed because it failed to establish a separate 

concrete plan, threat of future prosecutions, or genuine threat of prosecution, or a 

history of enforcement of the statute since, as seen in Oklevueha, the injury has 

already occurred and the law has already been enforced against one of the Tribe’s 

officers.  

3. Appellees’ Answering Brief evidences even further that the 
issues presented by the present case are ripe, and are not moot. 
 

The Appellees argue there is no “case or controversy” before the court as the 

Appellee Sheriff’s Cease and Desist Order only asked for “two substantive changes 

to [tribal law enforcement officer’s] actions”: (1) cease and desist the unlawful 

exercise of California peace officer authority; and (2) cease and desist possessing 

firearms outside tribal property (e.g. court appearances). Br. of Appellees p. 30.  The 

Appellees emphasize the Tribe responded that it would direct its tribal police 

officers to address issues presented in the Sheriff’s Order; namely, tribal officers 
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will not exercise California peace officer authority, will only carry firearms on the 

Reservation (with limited exceptions), and tribal law enforcement will not be 

authorized to expose their firearms off reservation unless in compliance with 

applicable state law. Br. of Appellees p. 31.  Appellees summarize this as the 

Sheriff’s Order being “simple.” Br. of Appellees p. 32.   Appellees appear to view 

the Tribe’s response as an act of contrition.   

Again Appellees divert attention from the current issue and controversy.  The 

Tribe’s response to the Sheriff’s Order clearly stated it disputed the facts and law 

that Sheriff’s Order was based on.  Br. of Appellees p. 30;  Br. of Appellants 29-31.  

The Tribe’s response at no point admitted wrongdoing on behalf of the Tribe or its 

officers.  Br. of  Appellants 30.  In order to acquiesce to the requests from the 

Sheriff’s Order, the Tribe had to do basically nothing.  The Tribe’s law enforcement 

officers had not exercised and do not exercise California peace officer authority, nor 

had they exposed firearms off the reservation except in compliance with applicable 

state laws.  Tribal law enforcement officers had also never made a state court 

appearance while armed; in fact they had never appeared in state court on any case 

due to continuances, pleas, and dismissals of the cases in which they were 

subpoenaed to appear.  

The controversial issues presented here are concrete, not hypothetical or 

abstract, and certainly not moot.  Appellees’ Answering Brief makes no showing  
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the Tribe and Appellees have resolved what legal authority the Tribe’s police officer 

was acting under during the incident giving rise to his arrest and ultimate 

prosecution or that the parties agree no future arrests or prosecutions will be 

necessary.   

CONCLUSION 

For the reasons stated above, the Tribe respectfully requests this Court find 

that the Tribe has presented “federal question jurisdiction” and a “case or 

controversy.”  The Court reverse the District Court’s July 13th, 2015 order 

dismissing the Tribe’s case for lack of a justiciable “case or controversy” and 

remand the case for determination on the merits. 
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