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INTRODUCTION 

Circumstances have changed in this case that render this appeal moot.  

Consequently, State Defendants respectfully request that this appeal be dismissed.  

If this Court should decide that this case is not moot, it should not allow Plaintiffs-

Appellants (“Plaintiffs”) to improperly expand the issues on appeal.  If this Court 

reaches the substantive issues in this case, State Defendants respectfully request that 

this Court affirm the district court’s denial of Plaintiffs’ Motion for Preliminary 

Injunction. 

STATEMENT OF JURISDICTION 

 State Defendants1 agree with Plaintiffs as to the subject matter jurisdiction of 

the district court, the appealability of the district court’s order, and the timeliness of 

the appeal.  However, as discussed below, this appeal is moot and the Court 

therefore lacks jurisdiction.   

STATEMENT OF THE ISSUES 

 1. Whether this appeal is moot because the election Plaintiffs sought to 

enjoin has been canceled. 

                                                 
1 State Defendants are Defendants-Appellees State of Hawai‘i, Governor David Y. 
Ige, and the Commissioners and Executive Director of the Native Hawaiian Roll 
Commission (“NHRC”). 
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 2. Whether the district court abused its discretion in denying Plaintiffs’ 

Motion for Preliminary Injunction that sought to enjoin Na‘i Aupuni’s now-canceled 

election to select delegates to its convention. 

STATEMENT OF AUTHORITIES 

 State Defendants set forth the pertinent constitutional provisions, statutes, and 

rules in a separate Addendum. 

STATEMENT OF THE CASE 

 On August 13, 2015, Plaintiffs filed a Complaint in the U.S. District Court for 

the District of Hawaii alleging violations of the Fourteenth Amendment, Fifteenth 

Amendment, the Voting Rights Act of 1965, and the First Amendment, with respect 

to the roll compiled pursuant to Act 195, 2011 Haw. Sess. Laws, and a private 

election to be conducted by Defendant-Appellee Na‘i Aupuni, a non-profit 

corporation that supports efforts to achieve Native Hawaiian self-determination.  

E.R. 252-84.  On August 28, 2015, Plaintiffs filed a Motion for Preliminary 

Injunction seeking to enjoin Na‘i Aupuni’s election scheduled to begin November 1, 

2015.  Dist. Ct. Dkt# 47.  On October 20, 2015, a hearing on the motion was held 

before the Honorable J. Michael Seabright.  On October 23, 2015, Judge Seabright 

issued an oral ruling denying the motion and summarizing his reasoning.  E.R. 68-

102.  After the ruling, Plaintiffs orally moved for an injunction pending appeal, 

which Judge Seabright denied.  Id. 

  Case: 15-17134, 02/05/2016, ID: 9857218, DktEntry: 69, Page 12 of 102



 

 3

On October 26, 2015, Plaintiffs filed their Notice of Preliminary Injunction 

Appeal, which appealed from Judge Seabright’s oral ruling and the minutes entered 

on October 23, 2015.  E.R. 104-06.  On October 29, 2015, Plaintiffs filed Plaintiffs-

Appellants’ Urgent Motion for an Injunction While Appeal is Pending.  DktEntry 9-

1.  Also on October 29, 2015, Judge Seabright entered a written Order Denying 

Plaintiffs’ Motion for Preliminary Injunction.  E.R. 4-67.  On November 19, 2015, 

this Court denied Plaintiffs’ Urgent Motion.  E.R. 2-3. 

On November 24, 2015 (just prior to the scheduled completion of the election 

on November 30, 2015), Plaintiffs filed an Emergency Application for an Injunction 

Pending Appellate Review with Justice Anthony Kennedy.  On November 27, 2015, 

Justice Kennedy issued an order enjoining the counting of the ballots cast in, and the 

certification of the winners of, the election pending further order.  On December 2, 

2015, the Supreme Court (with 4 justices dissenting) issued an order granting the 

application.  E.R. 1.  Defendants were enjoined from “counting the ballots cast in, 

and certifying the winners of, the election described in the application, pending final 

disposition of the appeal by the United States Court of Appeals for the Ninth 

Circuit.”  Id. 
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On December 15, 2015, Na‘i Aupuni publicly announced that it had canceled 

its election.  DktEntry 47-2.2  Na‘i Aupuni instructed its election contractor, 

Election-America, to stop receipt of the ballots and prevent anyone from counting 

those already received, and announced that the votes would never be counted.  Id.  

Na‘i Aupuni also announced that it would convene a gathering of Native Hawaiians 

to discuss self-governance, and that all 196 former candidates would be invited to 

participate.  Id. 

On December 22, 2015, Plaintiffs filed a Motion for Civil Contempt, asking 

the Supreme Court to hold Defendants in contempt of court and prevent them from 

sending delegates to the convention.  On January 19, 2016, the Supreme Court 

denied Plaintiff’s Motion. 

Na‘i Aupuni’s gathering began February 1, 2016, and is scheduled to last 

throughout the month.  DktEntry 47-2. 

SUMMARY OF THE ARGUMENT 

 Because Na‘i Aupuni canceled its election, the instant appeal is now moot.  

Plaintiffs’ Motion for Preliminary Injunction was limited to halting the election, and 

since the election has been canceled, they cannot receive the relief they requested.  

Plaintiffs also have not demonstrated that any exception to mootness applies.    

Therefore, this appeal should be dismissed.  If this Court does not dismiss the 

                                                 
2 Also available at http://www.naiaupuni.org/docs/NewsRelease-NaiAupuni 
TerminatesElectionProcess-121515.pdf. 
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appeal, Plaintiffs should not be permitted to expand the issues on appeal.  This Court 

should limit the appeal to the question whether the district court abused its 

discretion in denying the Motion for Preliminary Injunction relating to Na‘i 

Aupuni’s now-canceled election. 

 On that question, the district court correctly denied the Motion for 

Preliminary Injunction.  State Defendants did not violate the Fifteenth Amendment 

or the Voting Rights Act because they did not organize or conduct an election.  The 

challenged election was organized and conducted (until it was canceled) by Na‘i 

Aupuni.  NHRC’s involvement was limited to compilation of a roll of Native 

Hawaiians which obviously did not violate the Fourteenth Amendment because a 

government’s mere compilation of information that classifies according to race or 

ethnicity is both lawful and done with frequency.  State Defendants did not use the 

compiled list to discriminate against Plaintiffs on the basis of race.   

 Na‘i Aupuni’s election did not otherwise violate the Fifteenth Amendment.  

The election did not determine public governmental policies or select public 

officials.  Much more would have to happen before public governmental policies 

would be affected, including federal recognition of a Native Hawaiian entity on a 

government-to-government basis and subsequent federal and state legislative and/or 

executive action.  The Na‘i Aupuni election was the internal affair of either a quasi 

sovereign or a private organization, and Rice v. Cayetano does not apply to it.  
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Merely being a matter important to the public does not transform a private election 

into a public election subject to the Fifteenth Amendment. 

 Na‘i Aupuni’s election also did not violate the Fourteenth Amendment.  It did 

not constitute state action under the public function test because it was a private, not 

public, election.  Na‘i Aupuni’s election did not constitute state action under the 

joint action test because the requisite “interdependence” or “close nexus” did not 

exist.  Although the Office of Hawaiian Affairs (“OHA”) provided funding to Na‘i 

Aupuni, government funding does not transform a private organization into a state 

actor (and Plaintiffs abandoned that argument).  OHA did not control Na‘i Aupuni.  

NHRC did not control Na‘i Aupuni.  Furthermore, limiting the election to Native 

Hawaiians satisfies strict scrutiny because the State has a compelling interest in 

fostering Native Hawaiian self-governance, and limiting the election to Native 

Hawaiians is narrowly tailored to that interest. 

 Plaintiffs’ Fourteenth Amendment claims further fail due to the doctrine set 

forth in Morton v. Mancari.  Native Hawaiians, like Indians, have a unique status 

under federal law, as recognized by over 100 congressional laws.  Native Hawaiian 

preferences are not subject to strict scrutiny but need only be “tied rationally” to the 

fulfilment of Congress’ unique obligation toward them.  Congress has delegated its 

trust responsibilities to the State of Hawai‘i.  Native Hawaiian qualifications under 
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Act 195 are “tied rationally” to Congress’ support for Native Hawaiian self-

governance. 

 Na‘i Aupuni’s election did not violate the Voting Rights Act of 1965 because 

the election was that of a quasi sovereign or a private entity and the Voting Rights 

Act applies only to the elections of states and their political subdivisions and to 

elections for “public” office.    

 Plaintiffs’ Free Speech claims are meritless because Na‘i Aupuni’s election 

was a private election, the “unrelinquished sovereignty” declaration was not actually 

required in practice, and persons could have registered through OHA to avoid both 

the “unrelinquished sovereignty” and “intent to participate in the process of self-

determination” declarations.  The automatic placement of two Plaintiffs on the roll 

was not compelled speech because their presence on the roll did not imply that they 

held any views since it was clear that they were automatically placed on the list by 

statute.  Furthermore, they could have easily taken their names off the roll. 

 Finally, the other prerequisites for a preliminary injunction were not satisfied 

by Plaintiffs.  Their claimed harm was minimal.  Not being allowed to participate in 

an election by a native indigenous group when one is not a member of that group 

imposes little harm to the non-native person.  Plaintiffs still can participate, on an 

equal basis with all citizens, in the federal recognition process and when subsequent 

federal and state legislative and/or executive action is considered.  And there is no 
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irreparable harm based on a violation of constitutional rights because Plaintiffs’ 

rights were not violated.  In contrast, the harm to Defendants and the public inflicted 

by an injunction would be and has been severe.  The loss of self-governance for any 

period of time is itself an irreparable injury that harms the public interest.  The 

interests of Native Hawaiians in participating in Na‘i Aupuni’s original election 

process have been harmed by the injunction against the election (leading to Na‘i 

Aupuni’s decision to cancel the election and hold a gathering without one).  Those 

same interests would be irreparably harmed by an injunction against Na‘i Aupuni’s 

ongoing gathering.  The State’s compelling interest in furthering Native Hawaiian 

self-governance has been and would be further harmed by any injunction that halts, 

even preliminarily, the ongoing self-determination efforts. 

 For all of these reasons, the appeal should be dismissed or, in the alternative, 

the district court’s denial of the preliminary injunction should be affirmed. 

STANDARD OF REVIEW 

 The Court of Appeals reviews de novo whether a case is moot.  Foster v. 

Carson, 347 F.3d 742, 745 (9th Cir. 2003).  The denial of a preliminary injunction is 

reviewed for abuse of discretion.  Earth Island Institute v. Carlton, 626 F.3d 462, 

468 (9th Cir. 2010).  “A district court’s decision regarding preliminary injunctive 

relief is subject to ‘limited and deferential’ review.”  Id.  “Accordingly, ‘[a]s long as 

the district court got the law right, it will not be reversed simply because the 
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appellate court would have arrived at a different result if it had applied the law to the 

facts of the case.’”  Id. 

ARGUMENT 

I. Changed Circumstances Have Rendered the Instant Appeal Moot. 
  

A. The Instant Appeal Should be Dismissed. 

Since Plaintiffs filed the instant appeal, the circumstances of this case have 

changed significantly.  Na‘i Aupuni decided to cancel its election and not count the 

ballots already cast.  DktEntry 47-2.  Instead, Na‘i Aupuni is holding a gathering in 

which all those who expressed an interest in Native Hawaiian self-determination by 

declaring their candidacy for the election were invited to participate.  Id.  The four-

week gathering is presently underway. 

The changed circumstances have rendered this appeal moot.  “A case is moot 

if the issues presented are no longer live and there fails to be a ‘case or controversy’ 

under Article III of the Constitution.  The test for mootness of an appeal is whether 

the appellate court can give the appellant any effective relief in the event that it 

decides the matter on the merits in his favor.”  EEOC v. Federal Express Corp., 558 

F.3d 842, 846-47 (9th Cir. 2009) (citations omitted).  The instant appeal is an appeal 

from the denial of a motion for a preliminary injunction.  Plaintiffs’ Motion for 

Preliminary Injunction requested “an order preventing Defendant’s [sic] from 

undertaking certain voter registration activities and from calling or holding racially-
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exclusive elections for Native Hawaiians, as explained in Plaintiffs’ Complaint.”  

S.E.R. 47, at 3 (emphases added).  Since Na‘i Aupuni has canceled the challenged 

election, this Court can no longer give Plaintiffs effective relief.  It is meaningless to 

enjoin a canceled election, and the challenged voter registration activities have no 

relevance at this point. 

Although there are exceptions to the mootness doctrine, Plaintiffs make no 

effort to show that any apply here.  The “capable of repetition, yet evading review” 

exception, which Plaintiffs reference only in a footnote, O.B. at 44 n.16, is plainly 

inapplicable.  “Capable of repetition” is defined as a “‘reasonable expectation that 

the same party will confront the same controversy again.”  West Coast Seafood 

Processors Ass’n v. Natural Resources Defense Council, Inc., 643 F.3d 701, 704 

(9th Cir. 2011).  In this case, there is no demonstrated “reasonable expectation” 

Plaintiffs will face another delegate election by Na‘i Aupuni.  Moreover, a 

ratification vote that may or may not occur following Na‘i Aupuni’s ongoing 

gathering would be significantly different from an election to seat delegates to a 

convention.  It would involve completely different subject matter (ratification of a 

proposal rather than selection of delegates).  It may be organized and conducted in a 

manner completely different from the now-canceled election.  It may be organized 

without the involvement of Na‘i Aupuni or funding by OHA.  Thus, a ratification 

election would not be “the same controversy” as the now-canceled election to seat 
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delegates to a convention.  See id. at 704-05.  Also, because Plaintiffs could seek 

judicial review of a ratification election if one is scheduled, the matter will not 

“evade review.”  See id. at 705.  Therefore, the “capable of repetition, yet evading 

review” exception does not apply to this appeal. 

Plaintiffs have not even attempted to invoke the equally inapplicable 

“voluntary cessation” exception to mootness.  Under that exception, a “case is not 

moot if [the alleged unlawful conduct] was abandoned voluntarily and might 

reasonably recur.”  United States v. Brandau, 578 F.3d 1064, 1068 (9th Cir. 2009).  

But if the record shows that there is “no reasonable expectation … that the alleged 

violation will recur,” and interim events have “completely and irrevocably 

eradicated the effects of the alleged violation,” the case is still moot.  Id.   

 There is no “reasonable expectation” that Na‘i Aupuni will resume the 

challenged election.  Na‘i Aupuni publicly announced that it has canceled the 

election.  DktEntry 47-2.  The ballots cast will never be counted.  Id.  And Na‘i 

Aupuni has already implemented a different path forward – the ‘aha or gathering.  

The cancellation of the election has also “completely and irrevocably eradicated the 

effects of the alleged violation” because without the election, the alleged harm of 

which Plaintiffs complain (being denied an alleged right to vote) no longer exists.   

 For these reasons, the instant appeal is moot and should be dismissed. 
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B. If this Court Does Not Dismiss this Appeal, it Should Not Permit 
Plaintiffs to Expand the Issues Addressed in it. 

 
Only if this case is not dismissed on mootness grounds would the substantive 

issues in the appeal need to be addressed.  However, in response to Na‘i Aupuni’s 

decision to cancel the election and proceed with a gathering of Native Hawaiians to 

discuss self-governance, Plaintiffs have tried, on appeal, to expand their request for 

an injunction to include a “convention” (by which Plaintiffs presumably mean Na‘i 

Aupuni’s gathering).  Such a request is clearly improper and should be rejected. 

In their Motion for Preliminary Injunction, Plaintiffs sought only to enjoin the 

preparation for and holding of an election by Na‘i Aupuni.  On appeal, Plaintiffs 

have modified their request to stop activities related to a convention:  “Appellants 

respectfully request … a preliminary injunction … enjoining Appellees (1) from 

sending as delegates to any convention any individual selected based on his or her 

status as a delegate candidate, and (2) otherwise relying on the Native Hawaiian 

Roll Commission's Roll to select delegates for the convention.”  O.B. at 2 (emphasis 

added). 

 Plaintiffs are improperly trying to insert a new issue into this appeal that was 

not previously raised by them or addressed by the district court.  See Barrientos v. 

1801-1825 Morton LLC, 583 F.3d 1197, 1215-16 (9th Cir. 2009); Ritchie v. United 

States, 451 F.3d 1019, 1026 n.12 (9th Cir. 2006) (failure to raise an issue before the 

district court waives it on appeal when the issue involves an exercise of the district 
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court’s discretion and the district court might have been able to deal with it).  This 

appeal is limited to the election issues that were raised by Plaintiffs below.  

Plaintiffs did not specifically ask to enjoin matters related to a convention (much 

less a broader gathering to discuss self-governance).  Their legal arguments focused 

on the election (such as their arguments based on the Fifteenth Amendment and the 

Voting Rights Act of 1965) and did not address the holding of a convention (or 

gathering) in the absence of an election.  If Plaintiffs want to request an injunction 

for matters relating to a convention (or gathering), then they need to do so before the 

district court and not for the first time on appeal.  Because the grant of a preliminary 

injunction is a matter committed to the discretion of the trial judge, it should be 

decided by the district court in the first instance.  See Evans v. Shoshone–Bannock 

Land Use Policy Comm’n, 736 F.3d 1298, 1307 (9th Cir. 2013); Diouf v. Mukasey, 

542 F.3d 1222, 1235 (9th Cir. 2008). 

 Consequently, the only question properly before this Court is whether the 

district court’s decision to deny a preliminary injunction against the now-canceled 

Na‘i Aupuni election was an abuse of discretion.  On this limited (and now 

hypothetical) question, the clear answer is:  “No.”3   

                                                 
3 If this Court should allow Plaintiffs to expand this appeal to include a convention 
or gathering, Defendants would still prevail.  Plaintiffs’ Fifteenth Amendment and 
Voting Rights Act claims would fail because the Fifteenth Amendment and Voting 
Rights Act apply only to elections, not to conventions or gatherings without a prior 
election.  Their Fourteenth Amendment claims would fail with respect to a 

  Case: 15-17134, 02/05/2016, ID: 9857218, DktEntry: 69, Page 23 of 102



 

 14

II. The District Court’s Decision that Plaintiffs Were Not Likely to Succeed 
on the Merits Was Correct.  

 
To be clear, the Court need not consider or decide the issues discussed in this 

part because Plaintiffs’ appeal is moot.  The arguments raised here are made solely 

for the sake of completeness, and amply demonstrate that the district court did not 

abuse its discretion in denying Plaintiffs’ motion for preliminary injunction.   

A. Na‘i Aupuni’s Use of the Roll Did Not Violate the Constitution or 
Voting Rights Act. 

 
Plaintiffs do not describe NHRC’s actual role vis-à-vis Na‘i Aupuni’s election 

presumably because they know NHRC had no responsibility therefor.  NHRC’s only 

function under Act 195 is to compile and publish a roll, a list of people sharing 

certain characteristics.  There is nothing unlawful about the creation of the roll.  

Government entities regularly compile lists containing information classified 

according to race.  For example, the U.S. Census Bureau conducts a census every 

ten years pursuant to Article, I, Section 2, Clause 3 of the U.S. Constitution.  Census 

forms often ask people about their race, ancestry or ethnic origin.  See Morales v. 

Daley, 116 F.Supp.2d 801, 804-06 (S.D. Tex. 2000).  Answers to these questions are 

                                                                                                                                                                
convention or gathering for essentially the same reasons they fail with respect to an 
election, any one of which is dispositive: Na‘i Aupuni’s event is a private gathering 
of Native Hawaiians to discuss self-governance, Na‘i Aupuni is not a state actor, 
and a gathering would satisfy strict scrutiny or the Mancari “tied rationally” 
standard.  The remaining claims similarly fail.  The reasons set forth in more detail 
below apply with even greater force to a convention or gathering without a prior 
election. 
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then collected and maintained by the government.  The Centers for Disease Control 

(“CDC”) collect and maintain mortality figures, including infant mortality figures, 

which are organized by race.  See CDC, Deaths, Percent of Total Deaths, and Rank 

Order for 113 Selected Causes of Death, by Race and Sex:  United States, 2001-

2013, available at http://www.cdc.gov/nchs/nvss/mortality/lcwk10.htm (select pdf 

by year); CDC, Infant, Neonatal, and Postneonatal Deaths, Percent of Total Deaths, 

and Mortality Rates for the 15 Leading Causes of Infant Death by Race and Sex:  

United States, 1999-2013, available at 

http://www.cdc.gov/nchs/nvss/mortality/lcwk7.htm (select pdf by year).  The 

Bureau of Labor Statistics in the Department of Labor produces an annual report 

entitled “Labor Force Characteristics by Race and Ethnicity,” which compiles 

detailed and extensive information on the racial breakdown of employment in the 

United States.  See U.S. Bureau of Labor Statistics, Labor Force Characteristics by 

Race and Ethnicity, 2013, available at http://data.bls.gov/cgi-

bin/print.pl/cps/demographics.htm (select pdf by year in Race and Hispanic or 

Latino ethnicity section).  In other words, the government compiles lists according 

to race all the time. 

 A government’s collection of data that includes people’s race or ethnicity is 

constitutional and differs significantly from government’s treating people differently 

based on race.  In Morales v. Daley, supra, the court rejected an Equal Protection 
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challenge to census questions regarding race, because plaintiffs “misunderstand[] 

the distinction between collecting demographic data” on race and “governmental use 

of suspect classifications.”  116 F.Supp.2d at 814.  In Nordlinger v. Hahn, 505 U.S. 

1, 10 (1992), the Supreme Court stated “[t]he Equal Protection Clause does not 

forbid classifications.  It simply keeps governmental decisionmakers from treating 

differently persons who are … alike.”  (Emphasis added.)  In Caulfield v. Board of 

Education of the City of New York, 583 F.2d 605, 611 (2d Cir. 1978), the court 

upheld a local census of the racial and ethnic breakdown of public school 

employees, stating that “the Constitution itself does not condemn the collection of 

this data.”  In United States v. New Hampshire, 539 F.2d 277, 280 (1st Cir. 1976), 

the court upheld collection of racial employee data because “[s]tatistical information 

as such is a rather neutral entity[,] … [a]nd any positive steps [the government] 

subsequently take[s] as a result … of the data … remain subject to … judicial 

scrutiny.”  (Emphasis added.) 

 The roll compiled by NHRC is just such a neutral collection of data.  NHRC 

is not treating Plaintiffs unlawfully because NHRC has not taken any steps to use 

the roll in any way, much less in a discriminatory way.  Indeed Act 195 neither 

authorizes nor contemplates NHRC taking further action based upon the roll.  

Instead, Act 195 says that Native Hawaiians may “independently commence the 

organization of a convention.”  HRS §10H-5 (emphasis added).  Here, it was Na‘i 
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Aupuni that independently chose to use the roll for its now-canceled delegate 

election.  E.R. 21-22; E.R. 196 (Declaration of James Kuhio Asam, ¶18).4  State 

Defendants had no decision-making role in Na‘i Aupuni’s canceled election or its 

ongoing gathering.  E.R. 23-24; E.R. 40-41; HRS chapter 10H. 

 Because the role of NHRC is confined to compiling the roll (which, as a mere 

collection of data is undeniably constitutional, as explained above), and State 

Defendants were not responsible for the organizing or conducting of Na‘i Aupuni’s 

election, such election involved no state action, and thus was not subject to either 

the Fourteenth or Fifteenth Amendment.   

Na‘i Aupuni alone decided the voting criteria for its canceled election, 

including whether or not to limit voters or delegate candidates to only those on the 

roll.  E.R. 20-21.  Although the State may have anticipated that those on the roll 

would have the most relevant characteristics for initially beginning the 

reorganization process, it was entirely up to Na‘i Aupuni to independently utilize the 

roll, or not, for its now-canceled election.  E.R. 20-22; S.E.R. 80-1, at 9 (Declaration 

of Clyde Namu‘o, ¶22); E.R. 196 (Declaration of James Kuhio Asam, ¶18). 

 It is true that the compilation of the roll was anticipated to “facilitate the 

                                                 
4 Na‘i Aupuni was not even acting under Act 195, a legislative enactment by which 
it did not consider itself bound.  E.R. 21-22; E.R. 196 (Declaration of James Kuhio 
Asam, ¶18).  It was simply taking advantage of the existence of a list of Native 
Hawaiians to further its mission of supporting Native Hawaiian efforts to achieve 
self-determination. 
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process” of Native Hawaiians organizing themselves.  HRS §10H-5.  However, 

other than compiling the roll, NHRC has no further responsibility.  HRS §§10H-

3(a), 10H-4.  The mere expectation that information compiled by the government 

may eventually be used is not enough to violate equal protection principles.  Racial 

census data is intended to be used (otherwise, why collect it?), but that does not 

make it unlawful without the government taking additional, unlawful “positive 

steps.”  New Hampshire, supra. 

 Language in Act 195 saying the roll was intended to “facilitate the process” 

and serve as a “basis” for qualified Native Hawaiians organizing is entirely 

precatory and aspirational.  See Orkin v. Taylor, 487 F.3d 734, 739 (9th Cir. 2007) 

(precatory provisions do not create individual rights or enforceable law).  Act 195 

does not provide any enforcement mechanism and does not create a cause of action 

to require Native Hawaiians to use the roll in organizing themselves.  Indeed, 

mandatory use of the roll would be inconsistent with the intent to “facilitate [Native 

Hawaiian] self-governance.” HRS §10H-2.   

 In sum, NHRC’s mere compiling of a list of Native Hawaiians pursuant to 

Act 195 did not itself impose any discriminatory treatment of Plaintiff that could 

violate the Fourteenth Amendment.  And since the State Defendants had no 

responsibility for organizing or conducting Na‘i Aupuni’s now-canceled election, 

including setting voting or candidate eligibility criteria, the election did not involve 
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state action and did not violate the Fifteenth (or Fourteenth) Amendment or the 

Voting Rights Act. 

B. Na‘i Aupuni’s Election Did Not Violate the Fifteenth Amendment.   
 
Na‘i Aupuni’s now-canceled election did not otherwise violate the Fifteenth 

Amendment.  Although many elections may be subject to the Fifteenth Amendment, 

it is clear that all elections cannot be.  The Fifteenth Amendment does not apply to 

private elections, such as those for “social or business clubs.”  Terry v. Adams, 345 

U.S. 461, 468-69 (1953).  The Fifteenth Amendment instead applies to “elections to 

determine public governmental policies or to select public officials, national, state, 

or local.”  Id. at 467. 

In the present case, public governmental policies were not being determined 

and public officials were not being elected.  The canceled Na‘i Aupuni election 

would have elected delegates to a private convention that may (or may not) have 

drafted governing documents for a Native Hawaiian entity.  However, that entity 

would not constitute a state agency.  Neither Act 195 nor any other state law gives 

that entity any official authority.  Public governmental policies would not have been 

effected by Na‘i Aupuni’s election.  A great deal of subsequent action would be 

necessary before public governmental policies are changed.  Specifically, Congress 

or the Department of the Interior (“DOI”) would have to take action to formally 

recognize the entity on a government-to-government basis.  And any alteration of 
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governmental structures, programs, or benefits would require subsequent Federal 

and State legislative and/or executive action with respect to the entity.   

Each of the Plaintiffs has the same ability (as do qualified Native Hawaiians 

on the roll) to campaign, lobby, or otherwise speak out against or in favor of federal 

recognition of any resulting NHGE, and against or in favor of federal and state law 

amendments to provide the NHGE with any sovereign powers.  Thus, Plaintiffs are 

simply wrong to suggest that they are not able to fully and equally (relative to 

qualified Native Hawaiians on the roll) weigh in on the key governmental decisions 

that could lead to some form of Native Hawaiian sovereignty.    

Furthermore, the U.S Supreme Court made clear in Rice v. Cayetano, 528 

U.S. 495 (2000), that: 

If a non-Indian lacks a right to vote in tribal elections, it is for the 
reason that such elections are the internal affair of a quasi sovereign.  The 
OHA elections, by contrast, are the affair of the State of Hawaii.  OHA is a 
state agency, established by the State Constitution, responsible for the 
administration of state laws and obligations.   
…. 

Although … OHA has a unique position under state law, it … remains 
an arm of the State. 

...  [T]he elections for OHA trustee are elections of the State, not of a 
separate quasi sovereign, and they are elections to which the Fifteenth 
Amendment applies. 

 
Id. at 520-22 (emphasis added).  Just like tribal elections, Naʻi Aupuni’s now-

canceled election would have been the “internal affair of a quasi sovereign,” or, at 

minimum, “the internal affair of” a wholly private organization.  Such election 
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certainly would not have been “the affair of the State of Hawaii,” and the ultimate 

NHGE that may have arisen out of it certainly would not have been a “State 

agency,” established by the “State Constitution,” nor would it have been 

“responsible for the administration of state laws.”  It surely would not have been “an 

arm of the State,” and its elections would not have been “elections of the State.”  

Rice makes abundantly clear, therefore, that the Fifteenth Amendment had no 

application to Na‘i Aupuni’s canceled election, just as it has no application to tribal 

elections.   

The mere fact that an election is important to the public or could even affect 

the public does not transform it into a public election.  Multinational corporations 

clearly affect the public, but that does not mean that their shareholder elections are 

subject to the Fifteenth Amendment.  Non-profit public interest groups can affect 

public issues, but that does not mean that elections for officers of public interest 

groups are subject to the Fifteenth Amendment.  Only those elections that 

“determine public governmental policies or … select public officials, national, state, 

or local[,]” are public elections and trigger the Fifteenth Amendment.  Terry, 345 

U.S. at 467.  Plaintiffs rely on the reference in Terry to “public issues” as the basis 

for their extreme interpretation of the scope of the Fifteenth Amendment.  O.B. at 

30.  However, the full quote from Terry refers to “any election in which public 

issues are decided or public officials selected.”  Terry, 345 U.S. at 468 (emphasis 
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added).  The words “are decided” indicates that government policies are being set, 

such as in an initiative or referendum election.  It does not mean that it applies to 

any election, even a private one, involving any issue important to the public. 

Plaintiffs rely heavily on Rice v. Cayetano and argue that because Na‘i 

Aupuni is a state actor, there is no principled way to distinguish Rice from the 

present case.  O.B. at 37.  However, Plaintiffs flagrantly ignore the most critical 

distinction between this case and Rice:  in Rice, the OHA election selected State 

public officials, who carry out State law.  Here, in sharp contrast, the Na‘i Aupuni 

election would not have selected public officials, nor persons who carry out state 

law, nor would the election have decided public governmental policies.  This 

election, therefore, unlike the OHA election in Rice, simply was not subject to the 

Fifteenth Amendment, regardless of whether Na‘i Aupuni – which would have run 

the election – is deemed to be a state actor or not.  

 Plaintiffs also cite Smith v. Allwright, 321 U.S. 649 (1944), and Terry v. 

Adams, 345 U.S. 461 (1953), to support their theory that people have a Fifteenth 

Amendment right to participate in any “political process that can influence a final 

political result” – in those cases, who can vote in the “private” party primaries that 

determine who ends up on a general election ballot.  Plaintiffs ignore a key 

distinction.  In those cases, the party primaries determined who would be on the 

general election ballot for public office.  The Court thus refused to allow parties to 
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thwart the Fifteenth Amendment – applicable to “elections to determine public 

governmental policies or to select public officials, national, state, or local,” Terry, 

345 U.S. at 467 – by simply running “private” primaries barring African Americans 

from participation.  The now-canceled election, in sharp contrast, was not an 

election to determine “public governmental policies” or to select “public officials.”  

Rather, it was an election of a quasi sovereign, or at least the election of a private 

organization that would not lead ultimately to the election of “public officials.” 

C. Na‘i Aupuni’s Election Did Not Violate the Fourteenth Amendment. 
  
Na‘i Aupuni’s canceled election was a private election not subject to the 

Fourteenth Amendment.  “The Supreme Court has articulated four tests for 

determining whether a non-governmental person’s actions amount to state action:  

(1) the public function test; (2) the joint action test; (3) the state compulsion test; 

and (4) the governmental nexus test.”  Ohno v. Yasuma, 723 F.3d 984, 995 (9th Cir. 

2013) (internal brackets omitted).  Plaintiffs argue that Na‘i Aupuni is a state actor 

based on the public function test and the joint action test.   

Under the public function test, a private entity is a state actor if the challenged 

function is “traditionally the exclusive prerogative of the State.”  Rendell-Baker v. 

Kohn, 457 U.S. 830, 842 (1982).  However, even in the area of elections, “[t]he 

doctrine does not reach to all forms of private political activity, but encompasses 

only state-regulated elections or elections conducted by organizations which in 
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practice produce ‘the uncontested choice of public officials.’”  Flagg Bros., Inc. v. 

Brooks, 436 U.S. 149, 158 (1978).  Clearly, not all elections are public elections.  

Corporate shareholder elections and elections for officers of public interest groups 

are examples of elections which, even though they involve public issues, are 

nevertheless private elections.   

Plaintiffs rely primarily on Davis v. Guam, 785 F.3d 1311 (9th Cir. 2015), for 

their public function argument.  O.B. at 27-28.  However, Davis is a standing case, 

and it did not hold that Guam’s election involved “determining governmental 

policies” under the Fifteenth Amendment.  Davis, 785 F.3d at 1314-16.  It also 

applied a highly deferential standard where all material allegations in the Complaint 

are accepted as true and the Complaint is construed in favor of the complaining 

party.  Id. at 1314.  Also, the plebiscite at issue in Davis was to be conducted by the 

Guam Election Commission on the same day as the general election.  Id. at 1313.  

Because the plebiscite was indisputably a state election, “state action” and “public 

function” were not addressed in Davis at all.  Davis is simply inapposite to the 

present case.  Moreover, even as to standing, the majority relied in part on Guam’s 

law requiring the plebiscite results to be transmitted “to the President, Congress 

and the United Nations,” id., thereby increasing the plebiscite’s potential impact.  

Act 195, on the contrary, does not require that any action be taken with respect to 

the published certified roll.  Nor does Act 195 require that the results of any delegate 
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election, ratification vote, or other determination be turned over to the President, the 

Department of Interior, Congress, the United Nations, or even the State of Hawaii.  

Indeed, HRS §10H-9 states that “[n]othing in this chapter is intended to … affect the 

rights of the Native Hawaiian people under state, federal, or international law.”  

Thus, Na‘i Aupuni was not engaged in a public function. 

Under the joint action test, the question is “whether state officials and private 

parties have acted in concert in effecting a particular deprivation of constitutional 

rights.”  Franklin v. Fox, 312 F.3d 423, 445 (9th Cir. 2002).  The focus is on 

“whether the state has so far insinuated itself into a position of interdependence with 

the private actor that it must be recognized as a joint participant in the challenged 

activity.”  Id. (quotation marks and brackets omitted).  In other words, there has to 

be “such a close nexus between the State and the challenged action that seemingly 

private behavior may be fairly treated as that of the State itself.”  Villegas v. Gilroy 

Garlic Festival Ass’n, 541 F.3d 950, 955 (9th Cir. 2008) (internal quotation marks 

omitted).  In the present case, there is no such “interdependence” or “close nexus.” 

First, the role of OHA in providing funding to Na‘i Aupuni did not transform 

Na‘i Aupuni into a state actor.  It is well-settled that “[t]he Government may 

subsidize private entities without assuming constitutional responsibility for their 

actions.”  San Francisco Arts & Athletics, Inc. v. United States Olympic Committee, 

483 U.S. 522, 544 (1987).  Indeed, Plaintiffs expressly abandoned their funding 
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argument at the hearing on October 20, 2015.  S.E.R. 104, at 126-27 (Transcript of 

October 20, 2015 Hearing, at 126-27). 

Furthermore, OHA does not control Na‘i Aupuni in any way.  E.R. 46.  OHA 

specifically agreed to an autonomy provision in its Grant Agreement with Na‘i 

Aupuni that guaranteed Na‘i Aupuni’s independence: 

Naʻi Aupuni’s Autonomy. As set forth in the separate Fiscal Sponsorship 
Agreement, OHA hereby agrees that neither OHA nor AF will directly or 
indirectly control or affect the decisions of NA in the performance of the 
Scope of Services [i.e., NA conducting an election of delegates, convention 
and ratification vote], and OHA agrees that NA has no obligation to consult 
with OHA or AF on its decisions regarding the performance of the Scope of 
Services. NA hereby agrees that the decisions of NA and its directors, paid 
consultants, vendors, election monitors, contractors, and attorneys regarding 
the performance of the Scope of Services will not be directly or indirectly 
controlled or affected by OHA. 
 

E.R. 195 (Declaration of James Kuhio Asam, ¶14); E.R. at 207 (Grant Agreement, 

at 2) (emphasis added). 

The involvement of NHRC also did not transform Na‘i Aupuni into a state 

actor.5  NHRC’s role under Act 195 was to merely compile data – a list of Native 

Hawaiians.  It was entirely Na‘i Aupuni’s decision whether to use the list in the 

                                                 
5 Note that Plaintiffs do not clearly articulate this argument and have therefore 
arguably waived it.  They vaguely state that “Na‘i Aupuni is an Organ of the State 
Government of Hawai‘i, Acting for the Interests of the State Agencies OHA and the 
Native Hawaiian Roll Commission” and “Na‘i Aupuni was both engaged in a public 
function and in joint action with Hawaiian [sic] governmental agencies.”  O.B. at 24 
(emphasis added).  However, their arguments actually focus on OHA rather than 
NHRC.  See O.B. at 31 (“Na‘i Aupuni and OHA are Engaged in Joint Action to 
Hold a Racially Discriminatory Election” (emphasis added)). 
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now-canceled election.  The fact that Na‘i Aupuni independently decided to use 

NHRC’s roll – because it was the best available roll – does not demonstrate control 

by NHRC or transform Na‘i Aupuni into a state actor.  E.R. 196 (Declaration of 

James Kuhio Asam, ¶18); S.E.R. 80-1, at 9 (Declaration of Clyde Namu‘o, ¶22).  

Private parties’ use of data collected by the government is not enough to transform 

those private parties into “state actors.”  Cases distinguishing between data 

collection and disparate treatment, see Morales, Nordlinger, Caulfield, and U.S. v. 

New Hampshire, supra, make that clear.  Therefore, NHRC did nothing 

unconstitutional in compiling its roll, and Na‘i Aupuni did nothing unconstitutional 

in independently utilizing it. 

Plaintiffs’ arguments are so weak that they resort to allegations of “collusion” 

to support their state actor claims.  O.B. at 32.  However, what Plaintiffs portray as 

“collusion” was merely NHRC and OHA conscientiously complying with the law.  

NHRC and OHA were careful not to cross constitutional lines.  NHRC merely 

compiled data, which was clearly constitutional.  OHA merely provided funding, 

which was also clearly constitutional.  But neither NHRC nor OHA has exerted any 

control over Na‘i Aupuni.  Consequently, there is no basis for criticizing the conduct 

of OHA or the State Defendants in this case, and Na‘i Aupuni still is not a state 

actor. 
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Even if Na‘i Aupuni were deemed to be a state actor, limiting voters to those 

of Native Hawaiian ancestry would nevertheless be narrowly tailored to the 

compelling interest in promoting Native Hawaiian self-governance.  The district 

court expressly and correctly found strict scrutiny to have been satisfied.  First, as to 

narrow tailoring, it is obvious that excluding non-Native Hawaiians is necessary to 

promoting Native Hawaiian self-governance, essentially by definition.  For to allow 

non-Native Hawaiians to vote or be delegates to a Native Hawaiian convention (to 

come up with governing documents for a self-governing Native Hawaiian entity) 

inherently undermines Native Hawaiian self-governance. 

Second, it is very clear that both the State of Hawai‘i and the federal 

government view Native Hawaiian self-governance as a compelling interest.  As for 

the State, HRS §10H-2’s purpose section, and Act 195’s legislative history (2011 

Haw. Session Laws at 647-48), both emphasize the importance of Native Hawaiian 

self-governance.  The Federal government, too, emphasizes the importance of 

Native Hawaiian self-governance. See discussion, infra at 43-45.   In sum, a Native 

Hawaiian ancestry requirement satisfies even strict scrutiny.6 

                                                 
6 Plaintiffs argue that Justice Breyer’s concurring opinion in Rice, 528 U.S. at 527 
(Breyer, J., concurring), noted that to define tribal membership “in terms of 1 
possible ancestor out of 500 … goes well beyond any reasonable limit.”  On that 
basis, Plaintiffs argue that Act 195 only requires “one drop of [Hawaiian] blood” 
and is “utterly arbitrary.”  O.B., at 40-41.  However, Plaintiffs severely misread the 
requirements of Act 195.  In addition to requiring Native Hawaiian ancestry, Act 
195 requires “a significant cultural, social, or civic connection to the Native 
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D. In the Alternative, Plaintiffs’ Fourteenth Amendment Claims Also Fail 
Due to the Mancari Doctrine. 

 
 Although most state racial classifications, including benign ones, are subject 

to strict scrutiny, strict scrutiny does not generally apply with respect to 

classifications involving certain indigenous peoples.  Na‘i Aupuni’s canceled 

election should be subject to the deferential Mancari “tied rationally” standard of 

review, applicable to Native American programs.  

 Under the Mancari doctrine, an equal protection challenge to native 

preferences does not invoke strict scrutiny, but instead is rejected “[a]s long as the 

special treatment can be tied rationally to the fulfillment of Congress’ unique 

obligation toward” the native people.  See Morton v. Mancari, 417 U.S. 535, 555 

(1974) (emphasis added).  The underlying rationale for this very deferential review 

of laws providing separate treatment for Native Americans was explained in 

Mancari as follows: 

                                                                                                                                                                
Hawaiian community[.]”  HRS §10H-3(a)(2)(B).  Therefore, inclusion on the roll is 
not unlimited and more than just “one drop of [Hawaiian] blood” is required. 
 It is true that the people transferred onto NHRC’s roll from registries 
compiled by OHA did not have to declare a cultural, social, or civic connection.  
However, by virtue of their registration with OHA, such a connection is implied.  
Although OHA is a state agency, it is also a cultural or civic organization.  
Therefore, registration with OHA itself constitutes “a significant cultural, social, or 
civic connection to the Native Hawaiian community[.]”  See E.R. 197 (Declaration 
of James Kuhio Asam, ¶20) (“[Na‘i Aupuni] believes that registering with OHA in 
and of itself demonstrates a significant connection.”). 
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Resolution of the instant issue turns on the unique legal status of Indian 
tribes under federal law and upon the plenary power of Congress, based 
on a history of treaties and the assumption of a ‘guardian-ward’ status, 
to legislate on behalf of federally recognized Indian tribes.  The plenary 
power of Congress to deal with the special problems of Indians is drawn both 
explicitly and implicitly from the Constitution itself. Article I, s 8, cl. 3, 
provides Congress with the power to ‘regulate Commerce ... with the 
Indian Tribes,’ and thus, to this extent, singles Indians out as a proper 
subject for separate legislation.  …  The Court has described the origin and 
nature of the special relationship: 
 

… the United States overcame the Indians and took possession of 
their lands, sometimes by force, leaving them a[] dependent people, 
needing protection against the selfishness of others ….  Of necessity 
the United States assumed the duty of furnishing that protection, 
and with it the authority to do all that was required to perform 
that obligation and to prepare the Indians to take their place as 
independent, qualified members of the modern body politic.  

....  
 
      Literally every piece of legislation dealing with Indian tribes and 
reservations, and certainly all legislation dealing with the BIA, single out for 
special treatment a constituency of tribal Indians living on or near 
reservations.  If these laws, derived from historical relationships and 
explicitly designed to help only Indians, were deemed invidious racial 
discrimination, an entire Title of the United States Code (25 U.S.C.) 
would be effectively erased and the solemn commitment of the 
Government toward the Indians would be jeopardized.  It is in this 
historical and legal context that the constitutional validity of the Indian 
preference is to be determined.  ....   
 
      Contrary to the characterization made by appellees, this preference 
does not constitute ‘racial discrimination.’  Indeed, it is not even a 
‘racial’ preference.  …. 

 
      On numerous occasions this Court specifically has upheld 
legislation that singles out Indians for particular and special treatment.  
This unique legal status is of long standing, and its sources are diverse. As 
long as the special treatment can be tied rationally to the fulfillment of 
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Congress’ unique obligation toward the Indians, such legislative 
judgments will not be disturbed. 
   

Mancari, 417 U.S. at 551-55 (emphasis added) (internal citations omitted). 

1. The Mancari doctrine should apply to Native Hawaiians. 

Mancari rests principally upon the “unique legal status of Indian tribes under 

federal law and upon the plenary power of Congress, based on a history of treaties 

and the assumption of a ‘guardian-ward’ status,” to “single[] Indians out … for 

special legislation.”  417 U.S. at 551.  Programs for Native Hawaiians fit this 

rationale very well.   

i. Like Indian tribes, Native Hawaiians, too, have a “unique 
legal status … under federal law.”   

 
It is clear that Native Hawaiians, like Indians, have a “unique legal status ... 

under federal law.”  As with Indians, Congress has frequently singled out Native 

Hawaiians for unique treatment.  “Among the many and varied laws passed by 

Congress in carrying out its duty to indigenous peoples, more than 150 today 

expressly include Native Hawaiians as part of the class of Native Americans 

benefited.”  Rice, 528 U.S. at 533 (Stevens, J., dissenting).  Congress has sometimes 

singled out Native Hawaiians for unique treatment not given to other Native 

Americans,7 while at other times it has given Native Hawaiians unique treatment 

                                                 
7 See, e.g., Hawaiian Homes Commission Act (HHCA), 42 Stat. 108 (1921) 
(creating homestead program for native Hawaiians); Admission Act §4 (requiring 
Hawaii to adopt the Hawaiian Homes Commission Act); Admission Act §5(f) 
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along with other Native Americans.8  Either way, Native Hawaiians, like American 

Indians, plainly have a unique federal legal status.  See 20 U.S.C. §7512(12)(B) 

(“Congress does not extend services to Native Hawaiians because of their race, but 

because of their unique status as the indigenous people of a once sovereign nation as 

to whom the United States has established a trust relationship”). 

Moreover, Congress has expressly stated, “the political status of Native 

Hawaiians is comparable to that of American Indians.”  Hawaiian Homelands 

Homeownership Act of 2000 (“HHHA 2000”), Pub. L. No. 106-568, Title II, 

Section 202(13)(D); see also 20 U.S.C. §7512(12)(D) (2002) (“the political status of 

Native Hawaiians is comparable to that of American Indians and Alaska Natives”).9   

And like the “special relationship” the United States has with Indians, 

                                                                                                                                                                
(creating a ceded land trust for, among other things, “the betterment of the 
conditions of native Hawaiians”). 
 
8  See, e.g., Native Americans Programs Act of 1974 (See 42 U.S.C. §2991 et seq.); 
Native American Graves Protection and Repatriation Act (25 U.S.C. §3001 et seq.). 
 
9 That the federal government’s relationship with Native Hawaiians is not precisely 
identical to its relationships with Native American tribes does not mean Congress 
has not exercised its Indian affairs powers with respect to Native Hawaiians.  
Congress need not deal with all of the United States’ indigenous peoples in precisely 
the same way.  As Sandoval makes clear, infra at 38-39, “the questions whether, 
[and] to what extent … [Indians] shall be recognized and dealt with as dependent 
tribes … are to be determined by Congress, and not by the courts.  United States v. 
Sandoval, 231 U.S. 28, 46 (1913). 

Indeed, Congress has dealt with Alaska Natives in a different manner, too.  
See footnote 13, infra.  There is no question, however, that Congress has recognized 
and effected a unique legal status for Native Hawaiians. 
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Mancari, 417 U.S. at 552, the United States continues to have a “special 

relationship” with, and trust responsibility to, Native Hawaiians.  See, e.g., 20 

U.S.C. §7512(8) & (11) (“special relationship [exists] between the United States and 

the Native Hawaiians”); 42 U.S.C. §11701(13) (acknowledging “the trust 

relationship between the United States and the Native Hawaiians”). 

In sum, Congress has clearly accorded Native Hawaiians a unique legal 

status, comparable to that of American Indians.   

ii. Congress has the same authority to treat Native Hawaiians 
uniquely. 

 
Congress has the constitutional authority to recognize and effect Native 

Hawaiians’ unique legal status (as it has for other Native Americans).  As explained 

in Mancari, Congress’ “plenary” power to deal specially with native peoples is 

rooted in “the assumption of a ‘guardian-ward’ status,” and in Congress’ authority 

“to single[] Indians out … for separate legislation,” which comes primarily from the 

Indian Commerce Clause (art. I, §8, cl. 3).  Mancari, 417 U.S. at 551-52.   

First, the “assumption of a guardian-ward status” between the United States 

and Native Hawaiians is clear.  That status is reflected in the scores of congressional 

laws noted earlier.  In fact, Congress enacted the HHCA homestead program with 

the understanding that “the natives of the islands” were the United States’ “wards.”  

See H.R. Rep. No. 839, 66th Cong., 2d Sess. 4 (1920).  See also 42 U.S.C. 

§11701(13) (Congress cites Interior Secretary Lane calling the “natives of the 
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islands” our “wards”); 20 U.S.C. §7512(8) (Congress explains “special 

relationship” with Native Hawaiians by citing Lane’s “ward” description). 

Second, Mancari itself rests Congress’s power to deal specially with Indians 

upon the historical rationale that: 

the United States overcame the Indians and took possession of their lands, 
sometimes by force, leaving them [] dependent [] needing protection ….  Of 
necessity the United States assumed the duty of furnishing that protection. 

 
Mancari, 417 U.S. at 552.  Native Hawaiians fit this rationale perfectly.  The United 

States participated in the forcible overthrow of the Hawaiian government,10 took 

possession of its lands,11 and left Native Hawaiians at or near the bottom of 

educational, health, financial, and other socioeconomic statistics.12  Accordingly, the 

United States, as reflected in congressional legislation providing assistance to 

                                                 
10  See 20 U.S.C. §7512(5) (“Kingdom of Hawaii, was overthrown by a small group 
of non-Hawaiians, including United States citizens, who were assisted … by … 
armed naval forces of the United States.”); see also Rice, 528 U.S. at 504-05 (“A … 
Committee … acting with United States Armed Forces, replaced the monarchy”). 
 
11  See, e.g., Apology Resolution, 107 Stat. at 1512-13 (acknowledging that 
Hawaiians “never directly relinquished their claims to their inherent sovereignty as a 
people or over their national lands,” and that 1.8 million acres of land of the 
Kingdom were taken “without” “consent” or “compensation”); Rice, 528 U.S. at 
505 (United States annexes islands and takes control of former Crown, government, 
and public lands). 
 
12  See, e.g., 20 U.S.C. §7512(16)(C) (education deficit); 42 U.S.C. §11701(22) 
(poor health); 20 U.S.C. §7512(16)(G)(ii) & (iii) (drug/alcohol use, child abuse and 
neglect); Pub.L. 106-569, Title V, §512, Dec. 27, 2000, 114 Stat. 2966 (low 
income). 
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Native Hawaiians, “assumed the duty [and] the authority to do all that was 

required” to “protect” and assist Native Hawaiians.  Mancari, 417 U.S. at 552. 

 Third, “Congress possesses the broad power of legislating for the protection 

of the Indians wherever they may be within the territory of the United States,” 

United States v. McGowan, 302 U.S. 535, 539 (1938), “whether within its original 

territory or territory subsequently acquired.”  United States v. Sandoval, 231 U.S. 

28, 46 (1913) (emphasis added).     

 Fourth, Native Hawaiians are “Indians” within the meaning of the above 

cases, and are “Indian tribes” within the meaning of the Indian Commerce Clause.  

They are “Indians” or “Indian tribes” first of all, because they fit the rationale for 

their inclusion within Congress’s powers.  As discussed above, they had their native 

lands and government stripped away by the United States, and were left in such a 

“dependent” condition as to give the United States the “authority,” indeed the 

“duty,” to provide them necessary protection and assistance.  Mancari, supra. 

Moreover, like American Indians, Native Hawaiians are “Indians” or “Indian 

tribes” because they are indigenous aboriginal peoples native to U.S. territory.  

See 20 U.S.C. §7512(1) (“Native Hawaiians are a distinct and unique indigenous 

people with a historical continuity to the original inhabitants of the Hawaiian 

archipelago”); 42 U.S.C. §11701(1) (same); Rice, 528 U.S. at 500 (“the first 

Hawaiian people … were Polynesians who voyaged from Tahiti and began to settle 
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the islands around A.D. 750”).  Indeed, the term “Indian,” at the time of the 

founding (when the Indian Commerce Clause was enacted), referred to the 

aboriginal “inhabitants of our Frontiers.”  Declaration of Independence paragraph 29 

(1776); see also Thomas Jefferson, Notes on the State of Virginia 100 (William 

Peden ed. 1955) (1789) (referring to Indians as “aboriginal inhabitants of 

America”).  Even today, “the word ‘Indian’ is commonly used in this country to 

mean ‘the aborigines of America.’”  Pence v. Kleppe, 529 F.2d 135, 139 n.5 (9th 

Cir. 1976). 

 The word “tribe” also should include Hawaiians, for at the time of the 

founding, “tribe” simply meant a “distinct body of people as divided by family or 

fortune, or any other characteristic.”  Thomas Sheridan, A Complete Dictionary of 

the English Language (2d ed. 1789).  Congress has described Hawaiians as “a 

distinct and unique indigenous people.”  42 U.S.C. §11701(1); 20 U.S.C. §7512(1).  

That “tribe” may mean something else today, in either legal or lay terms, is 

irrelevant to its meaning in 1789.13 

                                                 
13 Indeed, although Alaska Natives are not organized into “tribes” in an 
anthropological sense, Hynes v. Grimes Packing Co., 337 U.S. 86, 110 n.32 (1949), 
the Supreme Court has never questioned Congress’ authority to single out and deal 
with Alaska Natives as such.  See, e.g., Alaska v. Native Village of Venetie Tribal 
Gov’t, 522 U.S. 520, 523-24 (1998) (never questioning the validity of the Alaska 
Native Claims Settlement Act of 1971, which gave Alaska Natives 44,000,000 acres 
of land and almost $1,000,000,000, via newly created corporations whose 
shareholders were required to be Alaska Natives).  The Ninth Circuit has applied the 
Mancari doctrine to Alaska Natives even though they “have not historically been 
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It is clear, for example, that a tribal “government” of Native Hawaiians is not 

necessary to Congress’s power to deal specially with Native Hawaiians.  See, e.g., 

Chippewa Indians of Minnesota v. United States, 307 U.S. 1, 4 (1939) (Even though 

“the tribe had been broken up into numerous bands,” and “[w]hether or not the tribal 

relation had [thus] been dissolved prior to its adoption, the Act contemplates future 

dealings with the Indians upon a tribal basis.  …  [I]t is plain that, in the interim 

[prior to full emancipation,] Congress did not intend to surrender its guardianship 

over the Indians or treat them otherwise than as tribal Indians”); United States v. 

John, 437 U.S. 634, 652-53 (1978) (Neither the “long lapse in the federal 

recognition of a tribal organization in Mississippi,” “nor the fact that federal 

supervision over them has not been continuous, destroys the federal power to deal 

with them”); United States v. Lara, 541 U.S. 193, 203 (2004) (noting that Congress 

“has restored previously extinguished tribal status -- by re-recognizing a tribe whose 

tribal existence it previously had terminated”). 

Fifth, Congress itself believes that its constitutional authority over Indian 

affairs extends to Native Hawaiians.  See 42 U.S.C. §11701(17) (“The authority of 

the Congress under the United States Constitution to legislate in matters affecting … 

indigenous peoples … includes the authority to legislate in matters affecting the 

                                                                                                                                                                
organized into reservations or into tribal units.”  Alaska Chapter v. Pierce, 694 F.2d 
1162, 1168-70 & n.10 (9th Cir. 1982). 
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native peoples of ... Hawaii”).  Indeed, a federal district court has ruled that 

attempts to argue that the Mancari doctrine “does not apply to Native Hawaiians 

because they are not ‘Indians’” is “meritless.”  Naliielua v. State of Hawaii, 795 F. 

Supp. 1009, 1012-13 (D. Haw. 1990). 

Sixth, Congress’ power to deal specially with Native peoples is extremely 

broad.  Mancari itself describes Congress’s Indian affairs powers as being 

“plenary.”  417 U.S. at 551-52; see also South Dakota v. Yankton Sioux Tribe, 522 

U.S. 329, 343 (1998) (“Congress possesses plenary power over Indian affairs”).  

Indeed, “[n]o congressional or executive determination of tribal status has been 

overturned by the courts.”  Felix Cohen, Cohen’s Handbook of Federal Indian Law 

§3.02[4] (2012). 

Most critically, the Supreme Court has ruled that Congress has the complete 

unfettered discretion to recognize and deal specially with any indigenous people: 

     Of course, it is not meant by this that Congress may bring a community or 
body of people within the range of [its Indian affairs] power by arbitrarily 
calling them an Indian tribe, but only that in respect of distinctly Indian 
communities the question whether, to what extent, and for what time 
they shall be recognized and dealt with as dependent tribes requiring the 
guardianship and protection of the United States are to be determined by 
Congress, and not by the courts. 

 
United States v. Sandoval, 231 U.S. 28, 46 (1913) (emphases added).  Thus, 

provided that Native Hawaiians are “distinctly Indian” – which they certainly are, as 
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they are distinctly indigenous, as explained above14 – Congress’s decision to treat or 

not treat Native Hawaiians uniquely, and to what extent, is beyond court review, and 

wholly within Congress’s discretion.  Given that Native Hawaiians are distinct 

indigenous people of the United States, and, like the Indians, had their lands and 

government taken by the United States leaving them in a “dependent” condition, it is 

not “arbitrar[y]” for Congress to “recognize[] and deal[] with [them] as dependent 

tribes.”  Sandoval, supra. 

In sum, Congress’s authority over Indian affairs easily extends to Native 

Hawaiians.  Indeed, to rule otherwise would jeopardize over 100 congressional 

laws that provide separate treatment for Native Hawaiians. 

Rice v. Cayetano did not reach the issue of whether Congress’s Indian affairs 

powers apply to Native Hawaiians.  Rice merely decided that in the very specific 

context of Fifteenth Amendment voting rights for electing public officials, the 

Mancari doctrine was inapplicable, and thus a state could not restrict voting rights in 

elections of its public officials to Native Hawaiians or to tribal Indians. 528 U.S. 

at 520 (“It does not follow from Mancari, however, that Congress may authorize a 

State to establish a voting scheme that limits the electorate for its public officials to 

                                                 
14 Congress’s authority over Indian affairs includes the power to treat Indians 
uniquely even though the subject Indians are “scattered over the State.”  McGowan, 
302 U.S. at 537, 538-39; see also John, 437 U.S. at 652-53 (being “fully assimilated 
into the political and social life of the State” and being “merely a remnant of a larger 
group of Indians, long ago removed from [the state],” did not “destroy[] the federal 
power to deal with them”).  
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a class of tribal Indians, to the exclusion of all non-Indian citizens.”).  Rice made no 

distinction whatsoever between Native Hawaiians or tribal Indians, saying it 

would “stay far off that difficult terrain.”  Id. at 518-19.  Accordingly, nothing in 

Rice precludes the applicability of the Mancari doctrine to defend Native Hawaiian 

legislation against Fourteenth Amendment challenges which have nothing to do 

with voting rights for electing public officials or the Fifteenth Amendment.  Rice 

merely decided that when it comes to the unique context of the Fifteenth 

Amendment and voting rights for electing public officials, the Mancari doctrine 

could not be used to save restrictions on who may vote for public officials.   

iii.   Existing Caselaw confirms that the Mancari doctrine 
applies to Native Hawaiians. 

 
Existing caselaw supports the above analysis by holding that Native 

Hawaiians fall within the Mancari doctrine. 

The federal district court in Hawaii, in Naliielua, 795 F. Supp. 1009 (1990), 

expressly ruled that Native Hawaiians are subject to the Mancari doctrine, and that 

Congress’s authority over Indian affairs extends to Native Hawaiians.  Id. at 1012-

13 (calling contrary view “meritless,” court rejects strict scrutiny).     

 In addition, both the federal district court in Hawaii, and the Ninth Circuit, in 

the Rice litigation found the Mancari doctrine to be applicable to Native Hawaiians 

and to justify the Hawaiian-only OHA voting restriction as against the Fourteenth 

Amendment Equal Protection challenge.  See Rice v. Cayetano, 963 F. Supp. 1547, 
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1550-55 (D. Haw. 1997) (“the court finds that [Mancari] is equally applicable to 

Native Hawaiians as to formally recognized Native Americans”), and 146 F.3d 

1075, 1080-81, 1082 (9th Cir. 1998) (“the special treatment of Hawaiians and native 

Hawaiians ... is similar to the special treatment of Indians that the Supreme Court 

approved in [Mancari]”).  Although both courts vacated their decisions in toto in 

light of the Supreme Court’s ruling striking down the voting restriction because it 

held the Mancari doctrine to be inapplicable to Fifteenth Amendment public office 

voting rights challenges,15 both the district court’s and the Ninth Circuit’s reasoning 

applying the Mancari doctrine to Native Hawaiians in the Fourteenth Amendment 

context was never repudiated by the Supreme Court in Rice.  The Supreme Court 

majority, after all, never had to reach that issue, instead concluding that the Mancari 

doctrine has no applicability to Fifteenth Amendment public office voting 

challenges.16  Accordingly, the district court and Ninth Circuit Rice decisions 

provide guidance and persuasive reasoning supporting Mancari’s applicability to 

Native Hawaiians in the Fourteenth Amendment context.  See supra at 39-40 

(explaining the narrow scope of the Supreme Court’s Rice decision, and how it 

declined to distinguish Native Hawaiians from tribal Indians).   

 Finally, the Hawaii Supreme Court also supports application of the Mancari 

                                                 
15 208 F.3d 1102 (9th Cir. 2000). 
16 See supra at 39-40. 
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doctrine to Native Hawaiians because “we are dealing with relationships between 

the government and aboriginal people[;] [r]eason ... dictates that we draw the 

analogy between native Hawaiian homesteaders and other native Americans.” 

Ahuna v. Dep’t of Hawaiian Home Lands, 64 Haw. 327, 339, 640 P.2d 1161, 1169 

(1982). 

 In sum, all cases directly on point affirmatively held that the Mancari doctrine 

applies to Native Hawaiians.  

2.   There is strong federal footing for Hawaii’s Act 195, which 
supports reorganization of a Native Hawaiian governing entity. 

 
Although Act 195 is a state, not a federal, law, as long as the state law was 

“enacted in response to a federal measure,” the state law is subject to the Mancari 

doctrine.  

It is settled that “the unique legal status of Indian tribes under federal law” 
permits the Federal Government to enact legislation singling out tribal 
Indians, legislation that might otherwise be constitutionally offensive. 
Morton[], 417 U.S. 535, 551–552. States do not enjoy this same unique 
relationship with Indians, but Chapter 36 is not simply another state law. 
It was enacted in response to a federal measure ….  The jurisdiction 
permitted under Chapter 36 is … within the scope of the authorization of 
Pub.L. 280.  …  For these reasons, we find the argument that such 
classifications are “suspect” an untenable one. 

 
Washington v. Confederated Bands and Tribes of Yakima Indian Nation, 439 U.S. 

463, 500-01 (1979) (emphasis added).  Thus, Yakima makes clear that even state 

legislation singling out Indians for special treatment is subject to deferential 
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Mancari review, if the state legislation is “enacted in response to a federal measure,” 

and/or is “within the scope of the authorization of” a federal law.   

 Act 195 is in response to, and authorized by, numerous federal measures.  

First, Section 5(f) of the Admission Act authorizes, indeed requires, the State to hold 

certain public ceded lands (over a million acres), and their proceeds, in trust for five 

purposes including “the betterment of the conditions of native Hawaiians.”  

Facilitating a return of some measure of self-determination to Native Hawaiians 

surely falls within such a broad mandate to “better[] … the conditions of native 

Hawaiians.”17  Indeed, the Department of Interior, authorized by Congress to deal 

with Indian affairs, see 25 U.S.C. §§2 & 9, 43 U.S.C. §1457, has stated that 

“[s]trong tribal governments [are critical to] prosperous and resilient Native 

American communities,” and that “government-to-government relationships … have 

been enormously beneficial … to Native Americans.”  See Federal Register, Vol. 79 

No. 119 at 35298 (2014).  DOI also says “[r]establishing a government-to-

government relationship with a reorganized sovereign Native Hawaiian government 

… facilitat[es] the preservation of their language, customs, heritage, health, and 

welfare.”  Id. at 35299.  

                                                 
17 And Day v. Apoliona, 616 F.3d 918, 927 (9th Cir. 2010), indicates that promoting 
self-governance of Native Hawaiians with any amount of Hawaiian blood (which 
the Akaka Bill did) does satisfy Section 5(f)’s criterion of bettering the condition of 
native Hawaiians with 50% or more Hawaiian blood.  
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 Other congressional measures, too, provide sufficient federal “authorization” 

for the State to enact Act 195, facilitating self-determination.  The Hawaiian 

Homelands Homeownership Act (HHHA), Section 202(13)(C), states that 

“Congress has … delegated broad authority to administer a portion of the Federal 

trust responsibility to the State of Hawai‘i.”  Subsection (E)(ii) states that “the 

aboriginal, indigenous people of the United States have … an ongoing right of self-

determination and self-governance that has never been extinguished.”  Together, the 

two provisions express federal congressional authorization to the State of Hawai‘i 

to promote the self-determination and self-governance of the indigenous Native 

Hawaiian people.  Act 195 does exactly that.   

Third, the Apology Resolution, too, expressly authorizes the State of Hawai‘i 

to enact laws like Act 195.  Acknowledging “the suppression of the inherent 

sovereignty of the Native Hawaiian people," Section 1(1), the Resolution states that 

“it is proper … for the Congress … to support the reconciliation efforts of the State 

of Hawai‘i … with the Native Hawaiians.” Preamble, last paragraph.  Similarly, the 

Resolution “commends efforts of reconciliation initiated by the State of Hawai‘i … 

with Native Hawaiians,” while “apologiz[ing] to Native Hawaiians … for … the 

deprivation of the rights of Native Hawaiians to self-determination.” Section 1(2) & 

1(3).  These provisions clearly authorize the State of Hawai‘i to engage in 
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reconciliation efforts aimed at restoring some measure of self-determination.  Act 

195 is just such a reconciliation effort. 

Fourth, Congress has generally supported state laws that facilitate self-

governance for native peoples.  See Greene v. Comm’r of Minnesota, 755 N.W.2d 

713, 727 (Minn. 2008) (“Generally, courts have applied rational basis review to 

state laws that promote tribal self-governance, benefit tribal members, or implement 

or reflect federal laws.  ….  Because the purpose of the statute is to further the 

congressional policy of tribal self-governance, we conclude that the classification is 

political rather than racial.”).  Act 195 is clearly such a law. 

Fifth, the Department of Interior has expressly stated that one option for 

formal federal recognition of Native Hawaiians is “[r]establishing a government-to-

government relationship with a Native Hawaiian government reorganized through a 

process established by the Native Hawaiian community and facilitated by the State 

of Hawai‘i,” Federal Register, Vol. 79, No. 119 at 35300, and expressly provided, as 

an example, “the State of Hawai‘i’s Act 195, … legislation designed to facilitate the 

reorganization of a Native Hawaiian government,” id. at 35301.  

Congress has made very clear that “the political status of Native Hawaiians is 

comparable to that of American Indians.”  HHHA Section 202(13)(D).  Indeed, 

pursuant to its Indian affairs authority, and as noted earlier, Congress has passed 

over a hundred laws singling out Native Hawaiians for separate treatment.  See 
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Federal Register, Vol. 79, No. 119 at 35298 (“Congress has enacted more than 150 

statutes recognizing and implementing a special political and trust relationship with 

the Native Hawaiian community.”) 

 In conclusion, there is ample federal authorization of Act 195 to easily satisfy 

Yakima.  Consequently, the Mancari doctrine is fully applicable to Act 195.   

3. Act 195’s Hawaiian ancestry requirement easily satisfies the 
Mancari doctrine’s “tied rationally” test.  

 
 Because the Mancari doctrine is applicable to Act 195, the deferential 

Mancari standard applies.  That standard looks to whether the “special treatment can 

be tied rationally to the fulfillment of Congress’ unique obligation toward” Native 

Hawaiians.  Mancari, 417 U.S. at 555. 

Congress has clearly recognized its “unique obligation” toward Native 

Hawaiians by acknowledging on numerous occasions the United States “special 

relationship” with, and trust responsibility to, Native Hawaiians.  See, e.g., 20 

U.S.C. §7512(8) & (11) (“special relationship [exists] between the United States and 

the Native Hawaiians”); HHHA 2000 Section 202(13)(B) (Hawaiians have a 

“unique status as [a] people ... to whom the United States has established a trust 

relationship”).  And as demonstrated by the federal provisions set forth supra at 43-

45, a major part of the United States’ trust relationship involves supporting efforts to 

restore some measure of self-governance to Native Hawaiians. 
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Thus, the operative Mancari test is whether the Hawaiian ancestry 

requirement is “tied rationally” to fulfilling the United States’ “unique obligation” to 

support restoration of some measure of self-governance for Native Hawaiians.  

Because that ancestry requirement virtually by definition furthers Native Hawaiians 

ultimately obtaining some degree of self-governance, it easily passes that test.  

Moreover, the Ninth Circuit, in Williams v. Babbitt, 115 F.3d 657 (9th Cir. 1997), 

expressly stated that “[l]egislation that relates to Indian land, tribal status, self-

government or culture passes Mancari’s rational relation test.”  Id. at 664.  Indeed, 

the Mancari case itself specifically concluded that a similar ancestry preference was 

“rationally designed to further Indian self-government,” and thus satisfied the equal 

protection component of the Due Process clause.  Mancari, 417 U.S. at 555.  

In conclusion, Act 195’s Native Hawaiian qualifications are subject to the 

Mancari doctrine, and easily satisfy the “tied rationally” operative test set forth in 

Mancari.  Accordingly, even if one assumes for the sake of argument that Na‘i 

Aupuni was a state actor with respect to the now canceled election, the election 

would not have violated the Equal Protection Clause of the Fourteenth 

Amendment.18   

                                                 
18 As noted earlier, of course, the ancestry requirement, by being narrowly tailored to 
promoting Native Hawaiian self-governance, would even satisfy strict scrutiny.  But 
the Mancari doctrine’s applicability makes satisfaction of strict scrutiny 
unnecessary. 
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E. Na‘i Aupuni’s Election Did Not Violate the Voting Rights Act of 1965. 
 
Plaintiffs’ claim that the Na‘i Aupuni election violated Section 2 of the 

Voting Rights Act of 1965 is meritless.  Because the election was an election of a 

quasi sovereign, or at least of a private non-State entity, the Voting Rights Act 

simply had no applicability.  See Gardner v. Ute Tribal Court Chief Judge, 36 

Fed.Appx. 927, 928 (10th Cir. 2002) (unpublished) (“section 2 of the Voting Rights 

Act, by its terms, does not apply;” citing 42 U.S.C. 1973(a) [now 52 U.S.C. 

§10301(a)], as “limiting [its] provisions” to elections of “States and their political 

subdivisions”); Cruz v. Ysleta Del Sur Tribal Council, 842 F. Supp. 934 (W.D. 

Texas 1993) (“Nothing in the [Voting Rights] Act indicates that Congress intended 

it to apply to Indian tribal elections, and the Court finds it is not so applicable.”). 

Furthermore, the Act specifies that “[t]he terms ‘vote’ or ‘voting’ shall 

include all action necessary to make a vote effective in any primary, special, or 

general election, including … other action … with respect to candidates for public 

or party office ….”  52 U.S.C. §10310(c)(1); cf. Chisom v. Roemer, 501 U.S. 380, 

391 (1991) (Section 2 applies to “votes cast with respect to candidates for public or  

party office”).  Because the elections here do not involve election to a “public” 

office, but election of delegates to a quasi-sovereign organization or to a private 
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non-public office,19 the Act is inapplicable. 

In sum, Plaintiffs’ Voting Rights Act claims have no merit. 

F. Plaintiffs’ Claim That Their Free Speech Rights Were Violated Is 
Meritless. 

 
 First, to the extent that Na‘i Aupuni required Declaration One as a condition 

of voting (which it did not), it was a requirement in a private election.  Thus, there 

was no state action. 

 Putting aside the above point, as to the “unrelinquished sovereignty” portion 

of Declaration One, NHRC has not in fact required such a declaration in order to be 

a certified roll member.  S.E.R. 80-1, at 9-10 (Declaration of Clyde Namu‘o, ¶23) 

(reconfirming NHRC’s existing policy of allowing applicants to register and be 

certified without acknowledging unrelinquished sovereignty).  Alternatively, one 

can simply register with OHA, without making any declaration, and be placed on 

the roll.  See HRS §10H-3(a)(4); E.R. 59-60; E.R. 196-97 (Declaration of James 

Kuhio Asam, ¶19). 

 As to the “intent to participate in the process of self-governance” portion of 

Declaration One, one can similarly avoid affirming that and still be on the roll by 

registering through OHA instead.  See HRS §10H-3(a)(4); E.R. 196-97 (Declaration 

                                                 
19 This is to be distinguished from electing delegates to, say, a “private” party 
convention selecting party nominees to run for public office.  Cf. Terry v. Adams, 
supra. 
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of James Kuhio Asam, ¶19).  Even if one had to affirm that intent to get on the roll, 

that requirement would easily satisfy the Equal Protection rational basis standard, 

which is the proper level of scrutiny because the requirement involves no suspect 

classification, nor impact on fundamental rights (as voting in a quasi-sovereign or 

private election is not a fundamental right).  Because any elections are ultimately 

designed to “facilitate [Native Hawaiian] self-governance,” HRS §10H-2, it is 

undeniably rational to limit voters to those who intend to participate in the self-

governance process.   

 Plaintiffs’ claim that automatic placement of Plaintiffs Gapero and Moniz on 

the roll compels their speech in violation of the First Amendment lacks merit.  Such 

roll placement indicates nothing at all about their views on any subject.  HRS 

Chapter 10H suggests nothing about the views of a person automatically placed on 

the roll through HRS §10H-3(a)(4)’s automatic placement provision.  Indeed, that 

provision makes clear that such persons are on the roll, not because they have any 

particular viewpoint, but solely because they were registered as verified Native 

Hawaiians through OHA.  The allegation in Complaint ¶135 that such enrollment 

“implies that those individuals have agreed to Declaration one” (regarding affirming 

unrelinquished sovereignty and intent to participate in self-governance) has no basis 

in fact, or in the statute.  Automatic placement on the roll compels no speech at all. 
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 Nor do Plaintiffs’ cases recognizing a right to not register to vote support their 

claim.  Gapero and Moniz are not being forced to register to vote in any election.  

They are simply being placed upon the roll, which in and of itself gives them no 

right to participate in any election.  As discussed earlier, it was wholly up to Na‘i 

Aupuni to decide whether to even hold an election, and if so, who would be allowed 

to vote the election.  It was their decision, not the State’s, nor HRS Chapter 10H’s, 

whether to hold (and then cancel) the election.  There is thus no state action 

registering anyone to vote, and the First Amendment claim fails.   

 In any event, nothing in Chapter 10H requires Gapero and Moniz to take any 

steps whatsoever to affirmatively register to vote in any election.  Instead, HRS 

§10H-3(a)(4) would at most mean that they have the right to vote in an election, but 

it would not force Gapero and Moniz to do anything in order to obtain those voting 

rights.  Thus, unlike the cases cited by Plaintiffs, wherein the person’s affirmative 

act of registering conveys a political message, in this case Gapero and Moniz are 

not forced to do anything at all.  One thus cannot infer any speech from such non-

action.   

Furthermore, the compelled speech claim also fails because Gapero and 

Moniz were free to have their name removed from the roll altogether.  See S.E.R. 

80-1, at 2-7, 9 (Declaration of Clyde Namu‘o, ¶¶5-15, 21) (regarding removal 

option); E.R. 58-59.  Indeed, NHRC individually informed Gapero and Moniz by 
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letter dated September 10, 2015, that they could remove themselves from the roll by 

returning the enclosed form.  Id. at 8 (Declaration of Clyde Namu‘o, ¶19). 

III. Plaintiffs Failed to Satisfy the Other Prerequisites for a Preliminary 
Injunction. 

 
Balancing the harms of the parties and public, now that the challenged 

election has been canceled, makes little sense.  But it is clear that that balance does 

not tip sharply in Plaintiffs’ favor.  Instead, it tips sharply in favor of Defendants 

and precludes granting Plaintiffs any injunctive relief. 

 Plaintiffs will not suffer irreparable harm absent an injunction.  The election 

has been canceled, so there is nothing to enjoin.  And even under the facts as they 

existed before the district court, the harm to Plaintiffs was minimal.  First, not being 

allowed to participate in a quasi-sovereign or private election of native indigenous 

people, when one is not a member of the native indigenous group inherently 

imposes minimal, if any, harm to the excluded non-native person.  Just as non-tribal 

Indians experience little, if any harm, in being excluded from voting in tribal 

elections, non-Hawaiians would have suffered little, if any, harm in being excluded 

from the now-canceled election for delegates to a convention to potentially create a 

Native Hawaiian governing entity.  

 Plaintiffs, however, claim the convention participants could have made 

recommendations to the State or federal government regarding altering the law to 

provide a measure of self-governance to Native Hawaiians, and that their exclusion 
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from this process denied them the opportunity to participate fully in the controversy 

over Native Hawaiian sovereignty.  Plaintiffs grossly misrepresent this alleged harm 

because formation of a Native Hawaiian governing entity (NHGE) by itself cannot 

alter in any way how the State is governed, nor establish sovereignty of the resulting 

entity. 

Any such alteration of government, or creation of sovereign powers of the 

NHGE, will require subsequent action by the federal government, e.g., by Congress, 

or the Department of Interior, to formally recognize the NHGE.  Similarly, any 

alteration of inter-governmental structure will require subsequent Federal and State 

legislative and/or executive action with respect to the NHGE.  As to such 

governmental actions, Plaintiffs, as voting-eligible citizens of Hawai‘i and the 

United States, have equal ability – equal to that of Native Hawaiian roll members – 

to influence (via voting for elected federal and state representatives, or the President 

or the Governor, or by submitting comments to DOI for or against federal 

recognition of the NHGE) whether such federal and state action recognizing or 

otherwise dealing with the NHGE actually occurs.  Thus, exclusion from Na‘i 

Aupuni’s election would have imposed very little, if any, harm upon Plaintiffs’ 

interest in the structure of government within Hawai‘i, and whether any NHGE will 

gain meaningful sovereignty.   

  Case: 15-17134, 02/05/2016, ID: 9857218, DktEntry: 69, Page 63 of 102



 

 54

 Plaintiffs’ assertion of irreparable harm based upon deprivation of a 

constitutional right to vote is without merit.  Because the election was canceled and, 

in any event, was not an “election[] to determine public governmental policies or to 

select public officials, national, state, or local,” Terry, 345 U.S. at 467, no 

constitutional right to vote is or was at stake.  And even if the Court were to 

consider potential harms arising from the canceled election, Plaintiffs had no right to 

vote because the Fifteenth Amendment, and the Voting Rights Act, simply have no 

application to wholly private or quasi-sovereign elections.  See supra at 19-23, 48-

49; Rice, 528 U.S. at 520-22. 

 Finally, Plaintiffs’ claims of irreparable harm to their First Amendment rights 

carry no weight because, as demonstrated in subsection II.F, supra at 49-52, there is 

no merit to those First Amendment claims.  Contrary to Plaintiffs’ argument, O.B. at 

51, a mere “alleged constitutional infringement” is not sufficient to constitute 

irreparable harm when the claim is “too tenuous.”  Goldie’s Bookstore, Inc. v. 

Superior Court, 739 F.2d 466, 472 (9th Cir. 1984).  

 In sum, Plaintiffs’ harms are minimal, if not non-existent.  

 Turning to the harm to the Defendants, the State and NHRC would suffer 

enormous irreparable harm if the injunction were granted.   

 The State has been severely harmed by the halting of Na‘i Aupuni’s election 

because Act 195 (the State’s law) reflects the State’s purpose “to provide for and to 
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implement the recognition of the Native Hawaiian people by means and methods 

that will facilitate their self-governance.” HRS §10H-2.  That impairment was and 

would continue to be irreparable because the loss of self-governance, even for an 

interim time period, can never be regained.  Prairie Band of Potawatomi Indians v. 

Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001) (“prospect of significant 

interference with [tribal] self-government” is “irreparable injury”).  Furthermore, an 

injunction requiring non-Hawaiians to be allowed to participate in Na‘i Aupuni’s 

process would blatantly undermine the very essence of Native Hawaiian self-

governance.20  

 Na‘i Aupuni, and OHA too, would be irreparably harmed by a preliminary 

injunction, as they cogently explain in their briefs. 

 Furthermore, the Native Hawaiian people suffer immeasurable and 

irreparable harm from the delay caused by a preliminary injunction because it 

prevents, and at minimum delays, their ability to achieve a measure of self-

governance.  Such delay in achieving self-governance is irreparable, as no future 

ability to self-govern can make up for the loss of self-governance in the interim 

                                                 
20 Indeed, State policy supports improving the welfare of Native Hawaiians 
generally.  See, e.g., HRS Chap. 10, creating OHA in part to provide for the 
"betterment of conditions of Hawaiians," §10-3(2), and Haw. Const. Art. XII, 
Section 4, supporting a public trust for "native Hawaiians."  Just as an injunction has 
thwarted the specific State policy of supporting Native Hawaiian self-governance 
reflected in Act 195, an injunction would undermine the broader State policy of 
improving the welfare of Native Hawaiians generally. 
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period.  See Prairie Band (“interference with [tribal] self-government” is 

“irreparable injury”).  And, as noted earlier, an injunction that would have allowed 

non-Hawaiians to participate in Na‘i Aupuni’s process would obviously have 

undermined the very concept of Hawaiian self-governance.   

 Thus, not only does the balance of harm not tip sharply in Plaintiffs’ favor, it 

actually tips sharply against them.   

 Finally, an injunction would also not have been in the public interest.  The 

public interest would actually be irreparably harmed, because the public, through 

their legislative and gubernatorial representatives, established Act 195, whose 

purpose of supporting Native Hawaiian self-governance would be and in fact was 

obstructed by a preliminary injunction.  See also Prairie Band, 253 F.3d at 1253 

(“tribal self-government” is “matter of public interest”).  Even if ultimately 

overturned, the injury to the public’s support for Native Hawaiian self-governance 

in the interval continues to be irreparable.21 

In conclusion, because Plaintiffs failed to satisfy any of the 4 preliminary 

injunction criteria (in either of the two formulations), much less satisfy all of them 

as is required, Plaintiffs’ motion was properly denied. 

                                                 
21 Similarly, public support for “betterment of conditions of Hawaiians,” as reflected 
in §10-3(2) and Art. XII, Section 4’s public trust, indicates that an injunction would 
thwart the public interest. 
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CONCLUSION 

 For all of the above reasons, Plaintiffs’ appeal should be dismissed on 

mootness grounds.  In the alternative, the district court’s denial of Plaintiffs’ motion 

for preliminary injunction should be AFFIRMED. 

DATED:  Honolulu, Hawai‘i, February 5, 2016. 

     s/ Donna H. Kalama 
DONNA H. KALAMA 
GIRARD D. LAU 
ROBERT T. NAKATSUJI 

     Deputy Attorneys General 
 
     Attorneys for State Defendants-Appellees 
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STATEMENT OF RELATED CASES 

 State Defendants-Appellees are aware of one related case. 

Keali’i Akina, et al. v. State of Hawaii, et al, No. 15-17453 (9th Cir.) – 
This matter arises from the same original proceeding, D.C. No. 1:15-cv-
00322-JMS-BMK (District of Hawaii), however it is appealed from a 
different order and appealed by a different party. 
 

 DATED:  Honolulu, Hawai‘i, February 5, 2016. 
 
 

     s/ Donna H. Kalama 
DONNA H. KALAMA 
GIRARD D. LAU 
ROBERT T. NAKATSUJI 

     Deputy Attorneys General 
 

      Attorneys for State Defendants-Appellees 
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U.S. Constitutions, Statutes and Legislative History 
 

ADDENDUM 1 
 
U.S. Const. Art. I §2, cl. 3 
 
The actual Enumeration shall be made within three Years after the first Meeting of 
the Congress of the United States, and within every subsequent Term of ten Years, 
in such Manner as they shall by Law direct.  
 

ADDENDUM 2 
 

U.S. Const. Art. I §8, cl. 3 

 The Congress shall have Power … To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes …. 

 

ADDENDUM 3 
 
U.S. Const. Amend. XIV  
 
[N]or shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws. 

 
ADDENDUM 4 

 
U.S. Const. Amend. XV 
 
The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of race, color, or previous condition of 
servitude. 
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ADDENDUM 5 
 

The Admission Act (Act of March 18, 1959, Pub. L. No. 86-3, 73 Stat. 4) 

§4.  As a compact with the United States relating to the management and 
disposition of the Hawaiian home lands, the Hawaiian Homes Commission 
Act, 1920, as amended, shall be adopted as a provision of the Constitution of 
said State, as provided in section 7, subsection (b) of this Act, subject to 
amendment or repeal only with the consent of the United States, and in no 
other matter:  Provided, That …. 

§5.  …. 

(f)  The lands granted to the State of Hawaii by subsection (b) of this 
section and public lands retained by the United States under 
subsections (c) and (d) and later conveyed to the State under 
subsection (e), together with the proceeds from the sale or other 
disposition of any such lands and the income therefrom, shall be held 
by said State as a public trust for the support of the public schools and 
other public educational institutions, for the betterment of the 
conditions of native Hawaiians, as defined in the Hawaiian Homes 
Commission Act, 1920, as amended, for the development of farm and 
home ownership on as widespread a basis as possible[,] for the 
making of public improvements, and for the provision of lands for 
public use.  Such lands, proceeds, and income shall be managed and 
disposed of for one or more of the foregoing purposes in such manner 
as the constitution and laws of said State may provide, and their use 
for any other object shall constitute a breach of trust for which suit 
may be brought by the United States.   

 
ADDENDUM 6 

 
Apology Resolution, Pub.L. No. 103-150, 107 Stat. 1510 (1993) 
 

Joint Resolution to acknowledge the 100th anniversary of the January 17, 1893 
overthrow of the Kingdom of Hawaii, and to offer an apology to Native Hawaiians 
on behalf of the United States for the overthrow of the Kingdom of Hawaii.  
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Whereas, prior to the arrival of the first Europeans in 1778, the Native Hawaiian 
people lived in a highly organized, self-sufficient, subsistent social system based 
on communal land tenure with a sophisticated language, culture, and religion;  

Whereas a unified monarchical government of the Hawaiian Islands was 
established in 1810 under Kamehameha I, the first King of Hawaii;  

Whereas, from 1826 until 1893, the United States recognized the independence of 
the Kingdom of Hawaii, extended full and complete diplomatic recognition to the 
Hawaiian Government, and entered into treaties and conventions with the 
Hawaiian monarchs to govern commerce and navigation in 1826, 1842, 1849, 
1875, and 1887;  

Whereas the Congregational Church (now known as the United Church of Christ), 
through its American Board of Commissioners for Foreign Missions, sponsored 
and sent more than 100 missionaries to the Kingdom of Hawaii between 1820 and 
1850;  

Whereas, on January 14, 1893, John L. Stevens (hereafter referred to in this 
Resolution as the “United States Minister”), the United States Minister assigned to 
the sovereign and independent Kingdom of Hawaii conspired with a small group of 
non-Hawaiian residents of the Kingdom of Hawaii, including citizens of the United 
States, to overthrow the indigenous and lawful Government of Hawaii;  

Whereas, in pursuance of the conspiracy to overthrow the Government of Hawaii, 
the United States Minister and the naval representatives of the United States 
caused armed naval forces of the United States to invade the sovereign Hawaiian 
nation on January 16, 1893, and to position themselves near the Hawaiian 
Government buildings and the Iolani Palace to intimidate Queen Liliuokalani and 
her Government;  

Whereas, on the afternoon of January 17, 1893, a Committee of Safety that 
represented the American and European sugar planters, descendents of 
missionaries, and financiers deposed the Hawaiian monarchy and proclaimed the 
establishment of a Provisional Government;  

Whereas the United States Minister thereupon extended diplomatic recognition to 
the Provisional Government that was formed by the conspirators without the 
consent of the Native Hawaiian people or the lawful Government of Hawaii and in 
violation of treaties between the two nations and of international law;  

Whereas, soon thereafter, when informed of the risk of bloodshed with resistance, 
Queen Liliuokalani issued the following statement yielding her authority to the 
United States Government rather than to the Provisional Government:  
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“I Liliuokalani, by the Grace of God and under the Constitution of the Hawaiian 
Kingdom, Queen, do hereby solemnly protest against any and all acts done against 
myself and the Constitutional Government of the Hawaiian Kingdom by certain 
persons claiming to have established a Provisional Government of and for this 
Kingdom.  

“That I yield to the superior force of the United States of America whose Minister 
Plenipotentiary, His Excellency John L. Stevens, has caused United States troops 
to be landed at Honolulu and declared that he would support the Provisional 
Government. 

“Now to avoid any collision of armed forces, and perhaps the loss of life, I do this 
under protest and impelled by said force yield my authority until such time as the 
Government of the United States shall, upon facts being presented to it, undo the 
action of its representatives and reinstate me in the authority which I claim as the 
Constitutional Sovereign of the Hawaiian Islands.”.  

Done at Honolulu this 17th day of January, A.D. 1893.;  

Whereas, without the active support and intervention by the United States 
diplomatic and military representatives, the insurrection against the Government of 
Queen Liliuokalani would have failed for lack of popular support and insufficient 
arms;  

Whereas, on February 1, 1893, the United States Minister raised the American flag 
and proclaimed Hawaii to be a protectorate of the United States;  

Whereas the report of a Presidentially established investigation conducted by 
former Congressman James Blount into the events surrounding the insurrection 
and overthrow of January 17, 1893, concluded that the United States diplomatic 
and military representatives had abused their authority and were responsible for the 
change in government;  

Whereas, as a result of this investigation, the United States Minister to Hawaii was 
recalled from his diplomatic post and the military commander of the United States 
armed forces stationed in Hawaii was disciplined and forced to resign his 
commission;  

Whereas, in a message to Congress on December 18, 1893, President Grover 
Cleveland reported fully and accurately on the illegal acts of the conspirators, 
described such acts as an “act of war, committed with the participation of a 
diplomatic representative of the United States and without authority of Congress”, 
and acknowledged that by such acts the government of a peaceful and friendly 
people was overthrown;  
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Whereas President Cleveland further concluded that a “substantial wrong has thus 
been done which a due regard for our national character as well as the rights of the 
injured people requires we should endeavor to repair” and called for the restoration 
of the Hawaiian monarchy;  

Whereas the Provisional Government protested President Cleveland's call for the 
restoration of the monarchy and continued to hold state power and pursue 
annexation to the United States;  

Whereas the Provisional Government successfully lobbied the Committee on 
Foreign Relations of the Senate (hereafter referred to in this Resolution as the 
“Committee”) to conduct a new investigation into the events surrounding the 
overthrow of the monarchy;  

Whereas the Committee and its chairman, Senator John Morgan, conducted 
hearings in Washington, D.C., from December 27, 1893, through February 26, 
1894, in which members of the Provisional Government justified and condoned the 
actions of the United States Minister and recommended annexation of Hawaii;  

Whereas, although the Provisional Government was able to obscure the role of the 
United States in the illegal overthrow of the Hawaiian monarchy, it was unable to 
rally the support from two-thirds of the Senate needed to ratify a treaty of 
annexation;  

Whereas, on July 4, 1894, the Provisional Government declared itself to be the 
Republic of Hawaii;  

Whereas, on January 24, 1895, while imprisoned in Iolani Palace, Queen 
Liliuokalani was forced by representatives of the Republic of Hawaii to officially 
abdicate her throne;  

Whereas, in the 1896 United States Presidential election, William McKinley 
replaced Grover Cleveland;  

Whereas, on July 7, 1898, as a consequence of the Spanish–American War, 
President McKinley signed the Newlands Joint Resolution that provided for the 
annexation of Hawai‘i; 

Whereas, through the Newlands Resolution, the self-declared Republic of Hawaii 
ceded sovereignty over the Hawaiian Islands to the United States;  

Whereas the Republic of Hawaii also ceded 1,800,000 acres of crown, government 
and public lands of the Kingdom of Hawaii, without the consent of or 
compensation to the Native Hawaiian people of Hawaii or their sovereign 
government;  

  Case: 15-17134, 02/05/2016, ID: 9857218, DktEntry: 69, Page 76 of 102



          ADDENDUM 6

Whereas the Congress, through the Newlands Resolution, ratified the cession, 
annexed Hawaii as part of the United States, and vested title to the lands in Hawaii 
in the United States;  

Whereas the Newlands Resolution also specified that treaties existing between 
Hawaii and foreign nations were to immediately cease and be replaced by United 
States treaties with such nations;  

Whereas the Newlands Resolution effected the transaction between the Republic of 
Hawaii and the United States Government;  

Whereas the indigenous Hawaiian people never directly relinquished their claims 
to their inherent sovereignty as a people or over their national lands to the United 
States, either through their monarchy or through a plebiscite or referendum;  

Whereas, on April 30, 1900, President McKinley signed the Organic Act that 
provided a government for the territory of Hawaii and defined the political 
structure and powers of the newly established Territorial Government and its 
relationship to the United States;  

Whereas, on August 21, 1959, Hawaii became the 50th State of the United States;  

Whereas the health and well-being of the Native Hawaiian people is intrinsically 
tied to their deep feelings and attachment to the land;  

Whereas the long-range economic and social changes in Hawaii over the 
nineteenth and early twentieth centuries have been devastating to the population 
and to the health and well-being of the Hawaiian people;  

Whereas the Native Hawaiian people are determined to preserve, develop and 
transmit to future generations their ancestral territory, and their cultural identity in 
accordance with their own spiritual and traditional beliefs, customs, practices, 
language, and social institutions;  

Whereas, in order to promote racial harmony and cultural understanding, the 
Legislature of the State of Hawaii has determined that the year 1993 should serve 
Hawaii as a year of special reflection on the rights and dignities of the Native 
Hawaiians in the Hawaiian and the American societies;  

Whereas the Eighteenth General Synod of the United Church of Christ in 
recognition of the denomination's historical complicity in the illegal overthrow of 
the Kingdom of Hawaii in 1893 directed the Office of the President of the United 
Church of Christ to offer a public apology to the Native Hawaiian people and to 
initiate the process of reconciliation between the United Church of Christ and the 
Native Hawaiians; and  
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Whereas it is proper and timely for the Congress on the occasion of the impending 
one hundredth anniversary of the event, to acknowledge the historic significance of 
the illegal overthrow of the Kingdom of Hawaii, to express its deep regret to the 
Native Hawaiian people, and to support the reconciliation efforts of the State of 
Hawaii and the United Church of Christ with Native Hawaiians: Now, therefore, 
be it  

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled,  

SECTION 1. ACKNOWLEDGMENT AND APOLOGY.  

The Congress—  

(1) on the occasion of the 100th anniversary of the illegal overthrow of the 
Kingdom of Hawaii on January 17, 1893, acknowledges the historical significance 
of this event which resulted in the suppression of the inherent sovereignty of the 
Native Hawaiian people;  

(2) recognizes and commends efforts of reconciliation initiated by the State of 
Hawaii and the United Church of Christ with Native Hawaiians;  

(3) apologizes to Native Hawaiians on behalf of the people of the United States for 
the overthrow of the Kingdom of Hawaii on January 17, 1893 with the 
participation of agents and citizens of the United States, and the deprivation of the 
rights of Native Hawaiians to self-determination;  

(4) expresses its commitment to acknowledge the ramifications of the overthrow of 
the Kingdom of Hawaii, in order to provide a proper foundation for reconciliation 
between the United States and the Native Hawaiian people; and  

(5) urges the President of the United States to also acknowledge the ramifications 
of the overthrow of the Kingdom of Hawaii and to support reconciliation efforts 
between the United States and the Native Hawaiian people.  

SEC. 2. DEFINITIONS.  

As used in this Joint Resolution, the term “Native Hawaiian” means any individual 
who is a descendent of the aboriginal people who, prior to 1778, occupied and 
exercised sovereignty in the area that now constitutes the State of Hawaii.  

SEC. 3. DISCLAIMER.  

Nothing in this Joint Resolution is intended to serve as a settlement of any claims 
against the United States.  
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ADDENDUM 7 

Hawaiian Homelands Homeownership Act of 2000, Pub. L. No. 106-568 
("HHHA"), Title II, Section 202 

SEC. 202. FINDINGS.  

Congress finds that—  

     …. 

    (13) the United States has recognized and reaffirmed that—  

(A) Native Hawaiians have a cultural, historic, and land-based link to the 
indigenous people who exercised sovereignty over the Hawaiian Islands, and 
that group has never relinquished its claims to sovereignty or its sovereign 
lands;  

(B) Congress does not extend services to Native Hawaiians because of their 
race, but because of their unique status as the indigenous people of a once 
sovereign nation as to whom the United States has established a trust 
relationship;  

(C) Congress has also delegated broad authority to administer a portion of 
the Federal trust responsibility to the State of Hawaii;  

(D) the political status of Native Hawaiians is comparable to that of 
American Indians; and  

(E) the aboriginal, indigenous people of the United States have—  

(i) a continuing right to autonomy in their internal affairs; and  

(ii) an ongoing right of self-determination and self-governance that 
has never been extinguished; …. 

    (14) the political relationship between the United States and the Native 
Hawaiian people has been recognized and reaffirmed by the United States as 
evidenced by the inclusion of Native Hawaiians in— …. 
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ADDENDUM 8 

20 U.S.C. §7512 

§7512. Findings  

Congress finds the following:  

(1) Native Hawaiians are a distinct and unique indigenous people with a 
historical continuity to the original inhabitants of the Hawaiian archipelago, 
whose society was organized as a nation and internationally recognized as a 
nation by the United States, Britain, France, and Japan, as evidenced by 
treaties governing friendship, commerce, and navigation. 

  …. 

(5) In 1893, the sovereign, independent, internationally recognized, and 
indigenous government of Hawaii, the Kingdom of Hawaii, was overthrown 
by a small group of non-Hawaiians, including United States citizens, who 
were assisted in their efforts by the United States Minister, a United States 
naval representative, and armed naval forces of the United States. Because 
of the participation of United States agents and citizens in the overthrow of 
the Kingdom of Hawaii, in 1993 the United States apologized to Native 
Hawaiians for the overthrow and the deprivation of the rights of Native 
Hawaiians to self-determination through Public Law 103-150 (107 Stat. 
1510). 

  …. 

(8) Through the enactment of the Hawaiian Homes Commission Act, 1920, 
Congress affirmed the special relationship between the United States and the 
Native Hawaiians, which was described by then Secretary of the Interior 
Franklin K. Lane, who said:  "one thing that impressed me … was the fact 
that the natives of the island who are our wards, I should say, and for whom 
in a sense we are trustees, are falling off rapidly in numbers and many of 
them are in poverty. 

 …. 

(11) In 1959, under the Act entitled “An Act to provide for the admission of 
the State of Hawaii into the Union”, the United States also ceded to the State 
of Hawaii title to the public lands formerly held by the United States, but 
mandated that such lands be held by the State “in public trust” and 
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reaffirmed the special relationship that existed between the United States 
and the Hawaiian people by retaining the legal responsibility to enforce the 
public trust responsibility of the State of Hawaii for the betterment of the 
conditions of Native Hawaiians, as defined in section 201(a) of the Hawaiian 
Homes Commission Act, 1920. 

 

(12) The United States has recognized and reaffirmed that--  

(A) Native Hawaiians have a cultural, historic, and land-based link to 
the indigenous people who exercised sovereignty over the Hawaiian 
Islands, and that group has never relinquished its claims to 
sovereignty or its sovereign lands;  

(B) Congress does not extend services to Native Hawaiians because of 
their race, but because of their unique status as the indigenous people 
of a once sovereign nation as to whom the United States has 
established a trust relationship;  

(C) Congress has also delegated broad authority to administer a 
portion of the Federal trust responsibility to the State of Hawaii;  

(D) the political status of Native Hawaiians is comparable to that of 
American Indians and Alaska Natives; and  

(E) the aboriginal, indigenous people of the United States have  

 (i) a continuing right to autonomy in their internal affairs; and  

(ii) an ongoing right of self-determination and self-governance 
that has never been extinguished. 

(16) In 1993, the Kamehameha Schools Bishop Estate released a 10-year 
update of findings of the Native Hawaiian Educational Assessment Project, 
which found that despite the successes of the programs established under 
title IV of the Augustus F. Hawkins-Robert T. Stafford Elementary and 
Secondary School Improvement Amendments of 1988, many of the same 
educational needs still existed for Native Hawaiians. Subsequent reports by 
the Kamehameha Schools Bishop Estate and other organizations have 
generally confirmed those findings. For example--  

(A) educational risk factors continue to start even before birth for 
many Native Hawaiian children, including--  

(i) late or no prenatal care;  
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(ii) high rates of births by Native Hawaiian women who are 
unmarried; and  

(iii) high rates of births to teenage parents;  

(B) Native Hawaiian students continue to begin their school 
experience lagging behind other students in terms of readiness factors 
such as vocabulary test scores;  

(C) Native Hawaiian students continue to score below national norms 
on standardized education achievement tests at all grade levels;  

(D) both public and private schools continue to show a pattern of 
lower percentages of Native Hawaiian students in the uppermost 
achievement levels and in gifted and talented programs;  

(E) Native Hawaiian students continue to be overrepresented among 
students qualifying for special education programs provided to 
students with learning disabilities, mild intellectual disabilities, 
emotional impairment, and other such disabilities;  

(F) Native Hawaiians continue to be underrepresented in institutions 
of higher education and among adults who have completed four or 
more years of college;  

(G) Native Hawaiians continue to be disproportionately represented in 
many negative social and physical statistics indicative of special 
educational needs, as demonstrated by the fact that--  

(i) Native Hawaiian students are more likely to be retained in 
grade level and to be excessively absent in secondary school;  

(ii) Native Hawaiian students have the highest rates of drug and 
alcohol use in the State of Hawaii; and  

(iii) Native Hawaiian children continue to be disproportionately 
victimized by child abuse and neglect; and  

(H) Native Hawaiians now comprise over 23 percent of the students 
served by the State of Hawaii Department of Education, and there are 
and will continue to be geographically rural, isolated areas with a high 
Native Hawaiian population density. 
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ADDENDUM 9 
 
25 U.S.C. §2  

§2. Duties of Commissioner  

The Commissioner of Indian Affairs shall, under the direction of the Secretary of 
the Interior, and agreeably to such regulations as the President may prescribe, have 
the management of all Indian affairs and of all matters arising out of Indian 
relations. 

ADDENDUM 10 
 

25 U.S.C. §9  

§9. Regulations by President  

The President may prescribe such regulations as he may think fit for carrying into 
effect the various provisions of any act relating to Indian affairs, and for the 
settlement of the accounts of Indian affairs. 

ADDENDUM 11 
 

42 U.S.C. §11701 
 
§11701. Findings  

The Congress finds that:  

(1) Native Hawaiians comprise a distinct and unique indigenous people with a 
historical continuity to the original inhabitants of the Hawaiian archipelago whose 
society was organized as a Nation prior to the arrival of the first nonindigenous 
people in 1778.  

(2) The Native Hawaiian people are determined to preserve, develop and transmit 
to future generations their ancestral territory, and their cultural identity in 
accordance with their own spiritual and traditional beliefs, customs, practices, 
language, and social institutions.  

(3) The constitution and statutes of the State of Hawaii:  

(A) acknowledge the distinct land rights of Native Hawaiian people as 
beneficiaries of the public lands trust; and  
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(B) reaffirm and protect the unique right of the Native Hawaiian people to 
practice and perpetuate their cultural and religious customs, beliefs, 
practices, and language.  

(4) At the time of the arrival of the first nonindigenous people in Hawaii in 1778, 
the Native Hawaiian people lived in a highly organized, self-sufficient, subsistence 
social system based on communal land tenure with a sophisticated language, 
culture, and religion.  

(5) A unified monarchical government of the Hawaiian Islands was established in 
1810 under Kamehameha I, the first King of Hawaii.  

(6) Throughout the 19th century and until 1893, the United States: (A) recognized 
the independence of the Hawaiian Nation; (B) extended full and complete 
diplomatic recognition to the Hawaiian Government; and (C) entered into treaties 
and conventions with the Hawaiian monarchs to govern commerce and navigation 
in 1826, 1842, 1849, 1875 and 1887.  

(7) In the year 1893, the United States Minister assigned to the sovereign and 
independent Kingdom of Hawaii, John L. Stevens, conspired with a small group of 
non-Hawaiian residents of the Kingdom, including citizens of the United States, to 
overthrow the indigenous and lawful Government of Hawaii.  

(8) In pursuance of that conspiracy, the United States Minister and the naval 
representative of the United States caused armed naval forces of the United States 
to invade the sovereign Hawaiian Nation in support of the overthrow of the 
indigenous and lawful Government of Hawaii and the United States Minister 
thereupon extended diplomatic recognition of a provisional government formed by 
the conspirators without the consent of the native people of Hawaii or the lawful 
Government of Hawaii in violation of treaties between the two nations and of 
international law.  

(9) In a message to Congress on December 18, 1893, then President Grover 
Cleveland reported fully and accurately on these illegal actions, and acknowledged 
that by these acts, described by the President as acts of war, the government of a 
peaceful and friendly people was overthrown, and the President concluded that a 
“substantial wrong has thus been done which a due regard for our national 
character as well as the rights of the injured people required that we should 
endeavor to repair”.  
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(10) Queen Lili'uokalani, the lawful monarch of Hawaii, and the Hawaiian 
Patriotic League, representing the aboriginal citizens of Hawaii, promptly 
petitioned the United States for redress of these wrongs and for restoration of the 
indigenous government of the Hawaiian nation, but this petition was not acted 
upon.  

(11) In 1898, the United States annexed Hawaii through the Newlands Resolution 
without the consent of or compensation to the indigenous people of Hawaii or their 
sovereign government who were thereby denied the mechanism for expression of 
their inherent sovereignty through self-government and self-determination, their 
lands and ocean resources.  

(12) Through the Newlands Resolution and the 1900 Organic Act, the United 
States Congress received 1.75 million acres of lands formerly owned by the Crown 
and Government of the Hawaiian Kingdom and exempted the lands from then 
existing public land laws of the United States by mandating that the revenue and 
proceeds from these lands be “used solely for the benefit of the inhabitants of the 
Hawaiian Islands for education and other public purposes”, thereby establishing a 
special trust relationship between the United States and the inhabitants of Hawaii.  

(13) In 1921, Congress enacted the Hawaiian Homes Commission Act, 1920 which 
designated 200,000 acres of the ceded public lands for exclusive homesteading by 
Native Hawaiians, thereby affirming the trust relationship between the United 
States and the Native Hawaiians, as expressed by then Secretary of the Interior 
Franklin K. Lane who was cited in the Committee Report of the United States 
House of Representatives Committee on Territories as stating, “One thing that 
impressed me . . . was the fact that the natives of the islands who are our wards, I 
should say, and for whom in a sense we are trustees, are falling off rapidly in 
numbers and many of them are in poverty.”.  

(14) In 1938, the United States Congress again acknowledged the unique status of 
the Hawaiian people by including in the Act of June 20, 1938 (52 Stat. 781 et seq.), 
a provision to lease lands within the extension to Native Hawaiians and to permit 
fishing in the area “only by native Hawaiian residents of said area or of adjacent 
villages and by visitors under their guidance”.  

(15) Under the Act entitled “An Act to provide for the admission of the State of 
Hawaii into the Union”, approved March 18, 1959 (73 Stat. 4), the United States 
transferred responsibility for the administration of the Hawaiian Home Lands to 
the State of Hawaii but reaffirmed the trust relationship which existed between the 
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United States and the Hawaiian people by retaining the exclusive power to enforce 
the trust, including the power to approve land exchanges, and legislative 
amendments affecting the rights of beneficiaries under such Act.  

(16) Under the Act entitled “An Act to provide for the admission of the State of 
Hawaii into the Union”, approved March 18, 1959 (73 Stat. 4), the United States 
transferred responsibility for administration over portions of the ceded public lands 
trust not retained by the United States to the State of Hawaii but reaffirmed the 
trust relationship which existed between the United States and the Hawaiian people 
by retaining the legal responsibility of the State for the betterment of the conditions 
of Native Hawaiians under section 5(f) of the Act entitled “An Act to provide for 
the admission of the State of Hawaii into the Union”, approved March 18, 1959 
(73 Stat. 4, 6).  

(17) The authority of the Congress under the United States Constitution to legislate 
in matters affecting the aboriginal or indigenous peoples of the United States 
includes the authority to legislate in matters affecting the native peoples of Alaska 
and Hawaii.  

(18) In furtherance of the trust responsibility for the betterment of the conditions of 
Native Hawaiians, the United States has established a program for the provision of 
comprehensive health promotion and disease prevention services to maintain and 
improve the health status of the Hawaiian people.  

(19) This historical and unique legal relationship has been consistently recognized 
and affirmed by the Congress through the enactment of Federal laws which extend 
to the Hawaiian people the same rights and privileges accorded to American 
Indian, Alaska Native, Eskimo, and Aleut communities, including ….  

(20) The United States has also recognized and reaffirmed the trust relationship to 
the Hawaiian people through legislation which authorizes the provision of services 
to Native Hawaiians, specifically, the ….  

(21) The United States has also affirmed the historical and unique legal 
relationship to the Hawaiian people by authorizing the provision of services to 
Native Hawaiians to address problems of alcohol and drug abuse under the Anti-
Drug Abuse Act of 1986.  

(22) Despite such services, the unmet health needs of the Native Hawaiian people 
are severe and the health status of Native Hawaiians continues to be far below that 
of the general population of the United States. 
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ADDENDUM 12 
 

43 U.S.C. §1457  

§1457. Duties of Secretary  

The Secretary of the Interior is charged with the supervision of public business 
relating to the following subjects and agencies:  

…. 

10. Indians.    …. 

ADDENDUM 13 
 

52 U.S.C. §10301 
 
(a)  No voting qualification or prerequisite to voting or standard, practice, or 
procedure shall be imposed or applied by any State or political subdivision in a 
manner which results in a denial or abridgement of the right of any citizen of the 
United States to vote on account of race or color, or in contravention of the 
guarantees set forth in section 10303(f)(2) of this title, as provided in subsection 
(b). 
(b)  A violation of subsection (a) is established if, based on the totality of 
circumstances, it is shown that the political processes leading to nomination or 
election in the State or political subdivision are not equally open to participation by 
members of a class of citizens protected by subsection (a) in that its members have 
less opportunity than other members of the electorate to participate in the political 
process and to elect representatives of their choice. The extent to which members 
of a protected class have been elected to office in the State or political subdivision 
is one circumstance which may be considered: Provided, That nothing in this 
section establishes a right to have members of a protected class elected in numbers 
equal to their proportion in the population. 
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ADDENDUM 14 
 

52 U.S.C. §10310 
 
(c) Definitions 
(1) The terms “vote” or “voting” shall include all action necessary to make a vote 
effective in any primary, special, or general election, including, but not limited to, 
registration, listing pursuant to this chapter, or other action required by law 
prerequisite to voting, casting a ballot, and having such ballot counted properly and 
included in the appropriate totals of votes cast with respect to candidates for public 
or party office and propositions for which votes are received in an election. 
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Hawaii State Constitutions, Statutes, and Legislative History 
 

ADDENDUM 15 
 

Haw. Const. Art. 12, §4 
 

The lands granted to the State of Hawaii by Section 5(b) of the Admission 
Act and pursuant to Article XVI, Section 7, of the State Constitution, excluding 
therefrom lands defined as “available lands” by Section 203 of the Hawaiian 
Homes Commission Act, 1920, as amended, shall be held by the State as a public 
trust for native Hawaiians and the general public. 
 

ADDENDUM 16 
 
Act 195, 2011 Haw. Sess. Laws 
 
A BILL FOR AN ACT RELATING TO GOVERNMENT. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 
 

SECTION 1. The legislature finds that the State has never explicitly 
acknowledged that Native Hawaiians are the only indigenous, aboriginal, maoli 
population of Hawaii. 

Native Hawaiians are the indigenous, native people of the Hawaiian 
archipelago and are a distinctly native community. From its inception, the State has 
had a special political and legal relationship with the Native Hawaiian people and 
has continually enacted legislation for the betterment of their condition. 

In section 5(f) of the Admission Act of 1959, Congress created what is 
commonly known as the ceded lands trust. The ceded lands trust, consisting of 
lands, including submerged lands, natural resources, and the proceeds from the 
disposition or use of those lands--purportedly ceded to the United States by the 
Republic of Hawaii--is for five purposes, one of which remains the betterment of 
the conditions of native Hawaiians. 

At the 1978 Constitutional Convention, the delegates proposed a 
constitutional amendment to establish the office of Hawaiian affairs. The 
amendment was ratified by the voters on November 7, 1978, and codified as article 
XII, sections 5 and 6 of the Hawaii State Constitution, and in chapter 10, Hawaii 
Revised Statutes. The State’s designation of the office of Hawaiian affairs as a 
trust vehicle to act on behalf of Native Hawaiians until a Native Hawaiian 
governing entity could be reestablished reaffirmed the State’s obligations to the 
Native Hawaiian people. 
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Delegates to the 1978 Constitutional Convention further proposed to amend 
the Hawaii State Constitution to affirm protection of all “rights, customarily and 
traditionally exercised for subsistence, cultural and religious purposes and 
possessed by ahupua‘a tenants who are descendants of native Hawaiians who 
inhabited the Hawaiian Islands prior to 1778 ...” Moreover, state law also 
specifically protects Hawaiians’ ability to practice their traditional and customary 
rights. The federal and state courts have continuously recognized the right of the 
Native Hawaiian people to engage in customary and traditional practices on public 
lands. 

In 1993, the United States formally apologized to Native Hawaiians for the 
United States’ role in the overthrow of the Hawaiian Kingdom through Public Law 
103–150 (107 Stat. 1510), commonly known as the “Apology Resolution”. The 
Apology Resolution acknowledges that the illegal overthrow of the Hawaiian 
Kingdom occurred with the active participation of agents and citizens of the United 
States and further acknowledges that the Native Hawaiian people never directly 
relinquished to the United States their claims to their inherent sovereignty as a 
people over their national lands, either through a Treaty of Annexation or through 
a plebiscite or referendum. The Apology Resolution expresses the commitment of 
Congress and the President to acknowledge the ramifications of the overthrow of 
the Hawaiian Kingdom and to support reconciliation efforts between the United 
States and Native Hawaiians. Pursuant to the Apology Resolution, the United 
States Departments of Justice and the Interior conducted reconciliation hearings 
with the Native Hawaiian people in 1999 and issued a joint report entitled, “From 
Mauka to Makai: The River of Justice Must Flow Freely”, which identified 
promoting the reorganization of a Native Hawaiian government as a priority 
recommendation for continuing the process of reconciliation. To further this 
process of reconciliation, Congress created the Office of Native Hawaiian 
Relations within the Department of the Interior, to consult with Native Hawaiians 
on the reconciliation process. 

In December 2010, the Departments of Justice and the Interior reaffirmed 
the federal support for the Native Hawaiian Government Reorganization Act of 
2010. This reaffirmation recognized that Native Hawaiians are the only one of the 
nation’s three major indigenous peoples who currently lack a formal government–
to–government relationship with the United States. 

The United States became a charter member of the United Nations in 1945. 
The United States submitted Hawaii as a territory of the United States to be listed 
as a non–self–governing territory entitled to self-government under Article 73, 
Charter of the United Nations, via United Nations General Assembly Resolution 
66 (1946), although it was later de-listed at the time of statehood. Also in 
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December 2010, the United States endorsed the United Nations Declaration on the 
Rights of Indigenous Peoples, which acknowledged, among other things: 

ARTICLE 3 
Indigenous peoples have the right to self–determination. By virtue of that 
right they freely determine their political status and freely pursue their 
economic, social and cultural development. 
The United States’ endorsement of the United Nations Declaration on the 

Rights of Indigenous Peoples included recognition of its support not only for the 
Native Hawaiian Government Reorganization Act of 2010 but also many 
additional laws for Native Hawaiians such as the National Historic Preservation 
Act, the Native Hawaiian Education Act, the Native American Housing Assistance 
and Self–Determination Act, and the Native American Graves Protection and 
Repatriation Act. 

Native Hawaiians have continued to maintain their separate identity as a 
single, distinctly native political community through cultural, social, and political 
institutions and have continued to maintain their rights to self-determination, self-
governance, and economic self-sufficiency. 

The State has supported the reorganization of a Native Hawaiian governing 
entity. It has supported the Sovereignty Advisory Council, the Hawaiian 
Sovereignty Advisory Commission, the Hawaiian Sovereignty Elections Council, 
and Native Hawaiian Vote, and the convening of the Aha Hawai‘i ‘Oiwi (the 
Native Hawaiian Convention). The legislature has adopted various resolutions 
during its regular sessions throughout the 1990s and 2000s. The Governor has 
testified before Congress regarding the State’s support for Native Hawaiians as the 
indigenous people of Hawaii with the right to self–government. Recognizing the 
likelihood of a reorganized Native Hawaiian governing entity, the State has also 
provided for the transfer of the management and control of the island of 
Kahoolawe and its waters to the sovereign Native Hawaiian entity upon its 
recognition by the United States and the State of Hawaii. 

The purpose of this Act is to recognize Native Hawaiians as the only 
indigenous, aboriginal, maoli population of Hawaii. It is also the State’s desire to 
support the continuing development of a reorganized Native Hawaiian governing 
entity and, ultimately, the federal recognition of Native Hawaiians. The legislature 
urges the office of Hawaiian affairs to continue to support the self-determination 
process by Native Hawaiians in the formation of their chosen governmental entity. 
  

SECTION 2. The Hawaii Revised Statutes is amended by adding a new 
chapter to be appropriately designated and to read as follows: 
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“CHAPTER 
NATIVE HAWAIIAN RECOGNITION 

 
§ –1 Statement of recognition.  The Native Hawaiian people are hereby 

recognized as the only indigenous, aboriginal, maoli people of Hawaii. 
 

§ –2 Purpose.  The purpose of this chapter is to provide for and to 
implement the recognition of the Native Hawaiian people by means and methods 
that will facilitate their self-governance, including the establishment of, or the 
amendment to, programs, entities, and other matters pursuant to law that relate, or 
affect ownership, possession, or use of lands by the Native Hawaiian people, and 
by further promoting their culture, heritage, entitlements, health, education, and 
welfare. 
  

§ –3 Native Hawaiian roll commission.  (a) There is established a five-
member Native Hawaiian roll commission within the office of Hawaiian affairs for 
administrative purposes only. The Native Hawaiian roll commission shall be 
responsible for: 

(1) Preparing and maintaining a roll of qualified Native Hawaiians; and 
(2) Certifying that the individuals on the roll of qualified Native Hawaiians 

meet the definition of qualified Native Hawaiians. For purposes of 
establishing the roll, a “qualified Native Hawaiian” means an individual 
who the commission determines has satisfied the following criteria and 
who makes a written statement certifying that the individual: 
(A) Is: 

(i)  An individual who is a descendant of the aboriginal peoples 
who, prior to 1778, occupied and exercised sovereignty in the 
Hawaiian islands, the area that now constitutes the State of 
Hawaii; or 

(ii) An individual who is one of the indigenous, native people of 
Hawaii and who was eligible in 1921 for the programs 
authorized by the Hawaiian Homes Commission Act, 1920, or 
a direct lineal descendant of that individual; 

(B)  Has maintained a significant cultural, social, or civic connection 
to the Native Hawaiian community and wishes to participate in 
the organization of the Native Hawaiian governing entity; and 

(C) Is eighteen years of age or older. 
(b)  No later than one hundred eighty days after the effective date of this 

chapter, the governor shall appoint the members of the Native Hawaiian roll 
commission from nominations submitted by qualified Native Hawaiians and 
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qualified Native Hawaiian membership organizations. For the purposes of this 
subsection, a qualified Native Hawaiian membership organization includes an 
organization that, on the effective date of this Act, has been in existence for at least 
ten years, and whose purpose has been and is the betterment of the conditions of 
the Native Hawaiian people. 

In selecting the five members from nominations submitted by qualified 
Native Hawaiians and qualified Native Hawaiian membership organizations, the 
governor shall appoint the members as follows: 

(1)  One member shall reside in the county of Hawaii; 
(2) One member shall reside in the city and county of Honolulu; 
(3)  One member shall reside in the county of Kauai; 
(4)  One member shall reside in the county of Maui; and 
(5)  One member shall serve at-large. 
(c)  A vacancy on the commission shall not affect the powers of the 

commission and shall be filled in the same manner as the original appointment. 
(d)  Members of the commission shall serve without compensation but shall 

be allowed travel expenses, including per diem in lieu of subsistence while away 
from their homes or regular places of business in the performance of services for 
the commission. 

(e)  The commission, without regard to chapter 76, may appoint and 
terminate an executive director and other additional personnel as are necessary to 
enable the commission to perform the duties of the commission. 

(f)  The commission may fix the compensation of the executive director 
and other commission personnel. 

(g)  The commission may procure temporary and intermittent services. 
 

§ –4 Notice of qualified Native Hawaiian roll.  (a) The commission shall 
publish notice of the certification of the qualified Native Hawaiian roll, update the 
roll as necessary, and publish notice of the updated roll of qualified Native 
Hawaiians. 

(b)  The publication of the initial and updated rolls shall serve as the basis 
for the eligibility of qualified Native Hawaiians whose names are listed on the rolls 
to participate in the organization of the Native Hawaiian governing entity. 
 

§ –5 Native Hawaiian convention.  The publication of the roll of qualified 
Native Hawaiians, as provided in section –4, is intended to facilitate the process 
under which qualified Native Hawaiians may independently commence the 
organization of a convention of qualified Native Hawaiians, established for the 
purpose of organizing themselves. 
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§ –6 Dissolution of the Native Hawaiian roll commission.  The governor 
shall dissolve the Native Hawaiian roll commission upon being informed by the 
Native Hawaiian roll commission that it has published notice of any updated roll of 
qualified Native Hawaiians, as provided in section –4, and thereby completed its 
work. 
  

§ –7 No diminishment of rights or privileges.  Nothing contained in this 
chapter shall diminish, alter, or amend any existing rights or privileges enjoyed by 
the Native Hawaiian people that are not inconsistent with this chapter. 
  

§ –8 Reaffirmation of delegation of federal authority; governmental 
authority and power; negotiations.  (a) The delegation by the United States of 
authority to the State of Hawaii to address the conditions of the indigenous, native 
people of Hawaii contained in the Act entitled “An Act to Provide for the 
Admission of the State of Hawaii into the Union”, approved March 18, 1959 
(Public Law 86–3), is reaffirmed. 

(b)  Consistent with the policies of the State of Hawaii, the members of the 
qualified Native Hawaiian roll, and their descendants, shall be acknowledged by 
the State of Hawaii as the indigenous, aboriginal, maoli population of Hawaii. 
  

§ –9 Disclaimer.  Nothing in this chapter is intended to serve as a settlement 
of any claims against the State of Hawaii, or affect the rights of the Native 
Hawaiian people under state, federal, or international law.” 
  

SECTION 3. The Hawaiian Homes Commission Act, 1920, shall be 
amended, subject to approval by the United States Congress, if necessary, to 
accomplish the purposes set forth in this Act in a manner that is expeditious, 
timely, and consistent with the current needs and requirements of the Native 
Hawaiian people and the current beneficiaries of the Hawaiian Homes Commission 
Act, 1920. 

 
SECTION 4. Funding for the Native Hawaiian roll commission shall be 

provided by the office of Hawaiian affairs. 
 
SECTION 5. The Native Hawaiian roll commission, in cooperation with the 

office of Hawaiian affairs, shall report to the governor and the legislature no later 
than twenty days prior to the convening of the regular session of 2012, on the 
status of the preparation of a roll of qualified Native Hawaiians, expenditures 
related to the responsibilities of the Native Hawaiian roll commission, and any 
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concerns or recommendations as deemed appropriate by the Native Hawaiian roll 
commission. 

 
SECTION 6. If any provision of this Act, or the application thereof to any 

person or circumstance is held invalid, the invalidity does not affect other 
provisions or applications of the Act, which can be given effect without the invalid 
provision or application, and to this end the provisions of this Act are severable. 

 
SECTION 7. This Act does not affect rights and duties that matured, 

penalties that were incurred, and proceedings that were begun before its effective 
date. 

 
SECTION 8. This Act shall take effect upon its approval. 
(Approved July 6, 2011.) 
 

ADDENDUM 17 
 

HRS Chapter 10H 
 

§10H-1  Statement of recognition.  The Native Hawaiian people are hereby 
recognized as the only indigenous, aboriginal, maoli people of Hawaii. 

 
§10H-2  Purpose.  The purpose of this chapter is to provide for and to 

implement the recognition of the Native Hawaiian people by means and methods 
that will facilitate their self-governance, including the establishment of, or the 
amendment to, programs, entities, and other matters pursuant to law that relate, or 
affect ownership, possession, or use of lands by the Native Hawaiian people, and 
by further promoting their culture, heritage, entitlements, health, education, and 
welfare. 

 
§ 10H-3  Native Hawaiian roll commission.  (a) There is established a 

five-member Native Hawaiian roll commission within the office of Hawaiian 
affairs for administrative purposes only. The Native Hawaiian roll commission 
shall be responsible for: 

(1) Preparing and maintaining a roll of qualified Native Hawaiians; 
(2) Certifying that the individuals on the roll of qualified Native Hawaiians 

meet the definition of qualified Native Hawaiians. For purposes of 
establishing the roll, a “qualified Native Hawaiian” means an individual 
whom the commission determines has satisfied the following criteria 
and who makes a written statement certifying that the individual: 
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(A) Is: 
(i) An individual who is a descendant of the aboriginal peoples 

who, prior to 1778, occupied and exercised sovereignty in the 
Hawaiian islands, the area that now constitutes the State of 
Hawaii; 

(ii)  An individual who is one of the indigenous, native people of 
Hawaii and who was eligible in 1921 for the programs 
authorized by the Hawaiian Homes Commission Act, 1920, or 
a direct lineal descendant of that individual; or 

(iii)  An individual who meets the ancestry requirements of 
Kamehameha Schools or of any Hawaiian registry program of 
the office of Hawaiian affairs; 

(B) Has maintained a significant cultural, social, or civic connection to 
the Native Hawaiian community and wishes to participate in the 
organization of the Native Hawaiian governing entity; and 

(C) Is eighteen years of age or older; 
(3) Receiving and maintaining documents that verify ancestry; cultural, 

social, or civic connection to the Native Hawaiian community; and age 
from individuals seeking to be included in the roll of qualified Native 
Hawaiians. Notwithstanding any other law to the contrary, these 
verification documents shall be confidential; and 

(4)  Notwithstanding any other law to the contrary, including in the roll of 
qualified Native Hawaiians all individuals already registered with the 
State as verified Hawaiians or Native Hawaiians through the office of 
Hawaiian affairs as demonstrated by the production of relevant office of 
Hawaiian affairs records, and extending to those individuals all rights 
and recognitions conferred upon other members of the roll. 

(b) No later than one hundred eighty days after [July 6, 2011], the governor 
shall appoint the members of the Native Hawaiian roll commission from 
nominations submitted by qualified Native Hawaiians and qualified Native 
Hawaiian membership organizations. For the purposes of this subsection, a 
qualified Native Hawaiian membership organization includes an organization that, 
on [July 6, 2011], has been in existence for at least ten years, and whose purpose 
has been and is the betterment of the conditions of the Native Hawaiian people. 

In selecting the five members from nominations submitted by qualified 
Native Hawaiians and qualified Native Hawaiian membership organizations, the 
governor shall appoint the members as follows: 

(1)  One member shall reside in the county of Hawai‘i; 
(2)  One member shall reside in the city and county of Honolulu; 
(3)  One member shall reside in the county of Kauai; 
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(4)  One member shall reside in the county of Maui; and 
(5)  One member shall serve at-large. 
(c) A vacancy on the commission shall not affect the powers of the 

commission and shall be filled in the same manner as the original appointment. 
(d)  Members of the commission shall serve without compensation but shall 

be allowed travel expenses, including per diem in lieu of subsistence while away 
from their homes or regular places of business in the performance of services for 
the commission. 

(e)  The commission, without regard to chapter 76, may appoint and 
terminate an executive director and other additional personnel as are necessary to 
enable the commission to perform the duties of the commission. 

(f) The commission may fix the compensation of the executive director 
and other commission personnel. 

(g)  The commission may procure temporary and intermittent services. 
 
§10H-4  Notice of qualified Native Hawaiian roll.  (a) The commission 

shall publish notice of the certification of the qualified Native Hawaiian roll, 
update the roll as necessary, and publish notice of the updated roll of qualified 
Native Hawaiians; provided that the commission shall not publish or release any 
verification documents of any qualified Native Hawaiian on the roll. 

(b) The publication of the initial and updated rolls shall serve as the basis 
for the eligibility of qualified Native Hawaiians whose names are listed on the rolls 
to participate in the organization of the Native Hawaiian governing entity. 

 
§10H-5  Native Hawaiian convention.  The publication of the roll of 

qualified Native Hawaiians, as provided in section 10H-4, is intended to facilitate 
the process under which qualified Native Hawaiians may independently commence 
the organization of a convention of qualified Native Hawaiians, established for the 
purpose of organizing themselves. 

 
§10H-6  Dissolution of the Native Hawaiian roll commission.  The 

governor shall dissolve the Native Hawaiian roll commission upon being informed 
by the Native Hawaiian roll commission that it has published notice of any updated 
roll of qualified Native Hawaiians, as provided in section 10H-4, and thereby 
completed its work. 

 
§10H-7  No diminishment of rights or privileges.  Nothing contained in 

this chapter shall diminish, alter, or amend any existing rights or privileges enjoyed 
by the Native Hawaiian people that are not inconsistent with this chapter. 
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§10H-8  Reaffirmation of delegation of federal authority; governmental 
authority and power; negotiations.  (a) The delegation by the United States of 
authority to the State of Hawaii to address the conditions of the indigenous, native 
people of Hawaii contained in the Act entitled “An Act to Provide for the 
Admission of the State of Hawaii into the Union”, approved March 18, 1959 
(Public Law 86-3), is reaffirmed. 

(b)  Consistent with the policies of the State of Hawaii, the members of the 
qualified Native Hawaiian roll, and their descendants, shall be acknowledged by 
the State of Hawaii as the indigenous, aboriginal, maoli population of Hawaii. 

 
§10H-9  Disclaimer.  Nothing in this chapter is intended to serve as a 

settlement of any claims against the State of Hawaii, or affect the rights of the 
Native Hawaiian people under state, federal, or international law. 

  
ADDENDUM 18 

 
HRS §10-3 

  
§10-3  Purpose of the office.  The purposes of the office of Hawaiian affairs 

include: 
. . .  
(2)  The betterment of conditions of Hawaiians; 
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Other Authorities 
 

ADDENDUM 19 
 
Declaration of Independence (1776) 
…. 
[The King of Great Britain] has excited domestic insurrections amongst us, and has 
endeavoured to bring on the inhabitants of our frontiers, the merciless Indian 
Savages, …. 
…. 

ADDENDUM 20 
 
Thomas Jefferson, Notes on the State of Virginia (1789) 
…. 
QUERY XI      A description of the Indians established in that state?   
    
          Aborigines         When the first effectual settlement of our colony was made, 
which was in 1607, the country from the sea-coast to the mountains, and from 
Patowmac to the most southern waters of James river, was occupied by upwards of 
forty different tribes of Indians.  
         …. 
        Great question has arisen from whence came those aboriginal inhabitants of 
America?  
 

ADDENDUM 21 
 
Thomas Sheridan, A Complete Dictionary of the English Language (1789) 
.... 
TRIBE, tri'be. f. A distinct body of the people as divided by family or fortune, or 
any other characteristics …. 
 

ADDENDUM 22 
 
Felix Cohen, Cohen's Handbook of Federal Indian Law §3.02[4] (2012) 
…. 
No congressional or executive determination of tribal status has been overturned 
by the courts. 
…. 
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ADDENDUM 23 
 
Federal Register, Vol. 79, No. 119, June 20, 2014 at 35298 - 35301 
 
Strong tribal governments have proved critical to tribes’ capacity to exercise 
their inherent sovereign powers and sustain prosperous and resilient Native 
American communities. And, although we must not ignore the history of 
mistreatment and destructive policies that have done great harm to so many 
tribal communities, it is undeniable that the government-to-government 
relationships between tribes and the United States that have flourished 
during the last half century, in the current era of tribal self-determination, 
have been enormously beneficial not only to Native Americans but to all 
Americans. Yet the benefits of the government-to-government relationship 
have long been denied to one place in our Nation, even though it is home to 
one of the world’s largest indigenous communities: Hawaii. 
     Over many decades, Congress has enacted more than 150 statutes recognizing 
and implementing a special political and trust relationship with the Native 
Hawaiian community. 
…. 
Reestablishing a government-to-government relationship with a 
reorganized sovereign Native Hawaiian government that has been acknowledged 
by the United States could enhance Federal agencies’ ability to implement 
the established relationship between the United States and the Native Hawaiian 
community, while strengthening the self-determination of Hawaii’s 
indigenous people and facilitating the preservation of their language, customs, 
heritage, health, and welfare. 
…. 
This ANPRM seeks input on whether the Secretary should promulgate an 
administrative rule that would facilitate the reestablishment of a government-to-
government relationship with the Native Hawaiian community. The goals of the 
rule would be to more effectively implement the special political and 
trust relationship between Native Hawaiians and the United States, which 
Congress has long recognized, and to better implement programs and services 
that Congress has created to benefit the Native Hawaiian community. The rule 
could focus on either:  
• A Federal process to assist the Native Hawaiian community in reorganizing a 
government; or  
• Reestablishing a government-to-government relationship with a Native Hawaiian 
government reorganized through a process established by the Native Hawaiian 
community and facilitated by the State of Hawaii. 
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…. 
[The] second approach is found in the State of Hawaii's Act 195, Session Laws of 
Hawaii 2011, legislation designed to facilitate the reorganization of a Native 
Hawaiian government.   
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