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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

INTER-TRIBAL COUNCIL   )  

OF ARIZONA, INC.,    ) 

      ) 

Plaintiff,   ) No. 15-342L 

      ) (Judge Firestone) 

v.    ) 

      ) 

UNITED STATES,    )  

      ) 

Defendant.   ) 

 

 

 

PLAINTIFF’S REPLY IN SUPPORT OF MOTION 

FOR ENTRY OF FINAL JUDGMENT UNDER RCFC 54(b) 

 

INTRODUCTION AND SUMMARY OF ARGUMENT 

 In opposing Plaintiff’s Motion for Entry of Judgment under RCFC 54(b) on the portion of 

Plaintiff’s Claim III that this Court dismissed on statute of limitations grounds, and on Claims I 

and II which were dismissed in their entirety for failure to state claims upon which relief can be 

granted, Defendant primarily takes issue with the requested Rule 54(b) judgment for the 

dismissed portion of Claim III.  Defendant seemingly argues that this Court lacks the authority to 

issue a 54(b) judgment for Claim III’s dismissed portion.  Alternatively, Defendant argues that 

the Court should not issue such a judgment based on the judicial administrative interests and 

other equities of this case.  Regarding Claims I and II, Defendant only makes the “should not” 

argument. 

 Defendant is clearly wrong about this Court’s authority to issue a Rule 54(b) judgment 

for the dismissed portion of Claim III.  There is ample case law supporting such authority and the 

common practice of this Court entering a Rule 54(b) judgment on portions of claims dismissed 

on statute of limitations grounds.  There is no support for Defendant’s proposition that portions 
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of claims dismissed as time-barred are per se not entitled to Rule 54(b) judgments.  Further, Rule 

54(b)’s separateness factor is met here with respect to the dismissed and non-dismissed portions 

of Claim III, such that a Rule 54(b) judgment on the dismissed portion of Claim III is authorized 

and appropriate. 

  Regarding Rule 54(b)’s “no just reason for delay” factor, Defendant contends that an 

immediate appeal of Claim III’s dismissed portion is not the best use of judicial resources, and 

that the time before which the remaining portion of Claim III will be fully and finally resolved 

will be “short.”  These cursory and speculative contentions do not fully account for the situation 

here, which involves a partial dismissal on statute of limitations grounds of tribal breach of trust 

claims, which after almost four years have not have not proceeded beyond the motion to dismiss 

stage.  There is ample authority and good reason for resolving such a situation by immediate 

appeal.   

 Similarly, with respect to the dismissed Claims I and II, and especially if the Rule 54(b) 

judgment is granted regarding the dismissed portion of Claim III, the judicial administrative 

interests and other equities here weigh heavily in favor of a Rule 54(b) judgment on those claims 

as well.  An immediate appeal of Claims I and II, which were dismissed in their entirety for 

failure to state a claim, will resolve at the outset the existence and scope of all of Plaintiff’s 

claims in this action, such that they then can properly be presented for full resolution on the 

merits by this Court in the first instance.  On the other hand, without a non-immediate appeal, the 

Court and parties will be faced with a potential need to re-litigate the remaining portion of Claim 

III, if such an appeal results in a change to the amount or amounts that should be in Plaintiff’s 

trust account and settlement trust account which are alleged to be deficient and underinvested. 
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ARGUMENT 

I. THIS COURT CAN AND SHOULD ENTER FINAL JUDGMENT ON THE 

DISMISSED PORTION OF CLAIM III 

“Congress enacted Rule 54(b) to ‘relax [] the restrictions upon what should be treated as a 

judicial unit for the purposes of appellate jurisdiction.’”  Connecticut Yankee Atomic Power Co. 

v. United States, No.17-673C, 2019 WL 762214, at *2 (Fed. Cl. Feb. 21, 2019) (citations 

omitted).  In its Motion for Rule 54(b) Judgment (ECF No. 74), Plaintiff relied on the test for 

such a judgment as set forth in Petro-Hunt, LLC v. United States, 91 Fed. Cl. 447, 450 (Fed. Cl. 

2010), aff’d, 862 F.3d 1370 (Fed. Cir. 2017), cert. denied, 138 S. Ct. 1989 (2018), which consists 

of three independent factors:  (1) separate claims; (2) a final judgment as to those claims; and, (3) 

no just reason for delay in appealing such claims.  Plaintiff acknowledges that in Connecticut 

Yankee Atomic Power Co., 2019 WL 762214, at *2, this Court described the Rule 54(b) test as 

consisting of two factors:  (1) a final judgment, wherein each component, “final” and “judgment” 

are examined separately; and (2) no just reason for delay, which includes the separateness factor, 

but notes that these two iterations of the Rule 54(b) judgment test do not markedly differ. 

A. Finality is Met 

Regarding the Rule 54(b) factor of finality, for the portion of Claim III that this Court held is 

barred by the statute of limitations, 28 U.S.C. § 2501, Plaintiff relies on cases establishing that 

such a holding is the equivalent of a dismissal of that portion of the claim.  For example, in 

Grass Valley Terrace v. United States, 46 Fed. Cl. 629, 640 (Fed. Cl. 2000), aff’d, 7 F. App’x 

928 (Fed. Cir. 2001), rev’d on other grounds, 536 U.S. 129 (2002), this Court granted dismissal 

of a portion of a claim as time barred by the limitations statute and directed entry of an order of 

such dismissal under Rule 54(b).  Similarly, in Boling v. United States, 41 Fed. Cl. 674, 695 

(Fed. Cl. 1998), vacated, 220 F.3d 1365 (Fed. Cir. 2000), where the Court held that certain 
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claims, including at least two “partial claims,” were barred by the limitations statute, the Court 

directed the Clerk to enter judgment dismissing those partial claims “pursuant to Rule 54(b).”  

Additionally, McDonald v. United States, 135 F.3d 778, at *1 (Fed. Cir. 1998), involved an 

appeal from this Court’s dismissal of some claims as time barred and an entry of partial 

judgment on those claims pursuant to Rule 54(b).  The Court of Appeals expressly held that such 

judgment was not in error.  Id. at *3; see also Alila-Katita v. U.S. Bank Nat’l Ass’n, No. 16-CV-

03959-JSW, 2016 WL 11187256, at *2 (N.D. Cal. Nov. 10, 2016) (dismissal of claim as barred 

by limitations statute constitutes final resolution of that claim for Rule 54(b) purposes); accord 

Freier v. Westinghouse Elec. Corp., 303 F.3d 176, 181 (2d Cir. 2002), cert. denied, 538 U.S. 996 

(2003) (approving district court’s granting of partial summary judgment dismissing certain 

claims as untimely, which judgment was entered  pursuant to Rule 54(b)).
1
   

These authorities establish that this Court’s Claim III statute of limitations holding is a 

dismissal of the time-barred portion of the claim that satisfies Rule 54(b)’s finality factor.  

Nothing is left before this Court of the portion of Claim III held to be time-barred. As the Court 

of Appeals aptly has stated, that constitutes a final and ultimate disposition of the dismissed 

portion for Rule 54(b) purposes.  McDonald, 135 F. App’x, at *3.  Similarly, the dismissed 

portion of Claim III is a “final judgment” in that “it is a decision upon a cognizable claim for 

relief,” and it is “an ultimate disposition of an individual claim entered in … a multiple claim 

action.”  Connecticut Yankee Atomic Power Co., 2019 WL 762214, at *2 (citation omitted).  

Defendant relies on no case, and Plaintiff knows of no applicable case, holding otherwise.   

                                                 
1
  RCFC 54(b) is identical to Fed. R. Civ. P. 54(b).  “In such situations, [this Court] ‘examines 

the general federal law interpreting the corresponding Federal Rule of Civil Procedure as 

persuasive.’”  Net Results, Inc., v. United States, 112 Fed. Cl. 133, 138 n.3 (Fed. Cl. 2013) 

(citations omitted). 
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Defendant implies that Petro-Hunt stands for the proposition that a partial dismissal of a 

claim on limitations grounds can never meet Rule 54(b)’s finality test.  This is a misstatement of 

Petro-Hunt.  See also Entergy Nuclear Palisades, LLC v. United States, 122 Fed. Cl. 225, 228 

(Fed. Cl. 2015) (court notes that government’s definition of “claim” for Rule 54(b) purposes is 

“overly restrictive” and unsupported).  The Court’s refusal in Petro-Hunt to grant Rule 54(b) 

judgment turned on the facts in that case and the Court’s view that the dismissed and non-

dismissed claims failed to meet Rule 54(b)’s separateness factor, discussed infra.   Petro-Hunt 

did not hold that the dismissal of the claims was not final; in fact, the Court expressly held that 

its Rule 54(b) ruling “is based primarily on jurisdictional facts … not on the resolution of any 

significant legal question concerning the accrual suspension rule or any other aspect of the 

Tucker Act’s statute of limitations.”  Neither of the other two cases on which Defendant relies to 

support its argument against finality -- Entergy Nuclear Generation Co. v. United States, 138 

Fed. Cl. 317 (Fed. Cl. 2018), and Osage Tribe v. United States, 263 F. App’x 43 (Fed. Cir. 2008) 

-- involved dismissals based on limitations statutes.   

B.  Separateness is Met 

Regarding Rule 54(b)’s separateness factor, Petro-Hunt counsels that there is not a bright 

line test for this factor, but suggests consideration of the following four sub-factors:  (i) the 

extent of factual overlap; (ii) whether separate causes of action depend upon proof of different 

facts or have different burdens of proof; (iii) whether the application of res 

judicata considerations suggest [sic] that the claims are linked; and (iv) whether the multiple 

relief is for the same injury.”  Petro-Hunt, 91 Fed. Cl. at 450 (citations omitted).  Defendant does 

not respond to Plaintiff’s argument that all of these sub-factors are met with respect to Claim 
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III’s dismissed and non-dismissed portions such that separateness is satisfied.  That is because 

the authority is all the other way. 

Plaintiff will not repeat its arguments, but adds additional authority to the effect that 

some factual overlap does not in and of itself defeat separateness.  W.L. Gore & Assoc., Inc. v. 

Int’l Med. Prosthetics Research Assoc., Inc., 975 F.2d 858, 864 (Fed. Cir. 1992).  This is true 

even in the context portions of claims dismissed as time-barred.  McDonald, 135 F.3d, at *3.  

Any factual overlap used to defeat separateness must be “complete,” Minority Police Officers 

Ass’n v. City of S. Bend, Ind., 721 F.2d 197, 200 (7
th

 Cir. 1983), or “strong,” Tubos de Acero de 

Mexico, S.A. v. American Intern. Inv. Corp., 292 F.3d 471, 485 n.8 (5
th

 Cir. 2002).  The presence 

of complete or a high level of factual overlap also impacts the Rule 54(b) “no just reason for 

delay” analysis, discussed next, with respect to whether an appellate court would be faced with 

or spared from “the same set of facts if and when the timely [claims] were appealed.”  In re 

BPRE, LP, No. CV W-10-CA-267, 2011 WL 13069426, at *2 (W.D. Tex. Nov. 4, 2011), 

vacated and remanded, 775 F.3d 279 (5
th

 Cir. 2013). 

C. There is No Just Reason for Delay 

Defendant fails to address directly Plaintiff’s argument that, without a Rule 54(b) judgment, 

the partial dismissal of Claim III on statute of limitations grounds poses potential piecemeal and 

duplicative appeal and trial proceedings in this case.  Rather than address this key point, which is 

clearly outlined in Plaintiff’s Motion, Defendant merely concludes, without authority or 

explanation, that in the absence of a Rule 54(b) judgment on Claim III’s dismissed portion, 

“[t]he Federal Circuit would not be required to review piecemeal any issues … but rather could 

decide them all in one appeal.”  See Def. Opposition, at p. 5.  Defendant’s casual treatment of 

this situation is belied by cases such as Boling, where, on appeal from a Rule 54(b) judgment, the 



7 

 

Court of Appeals determined that this Court, in dismissing portions of certain claims as time-

barred, “applied an incorrect standard for claim accrual.”  220 F.3d at 1375.  The Court of 

Appeals then vacated and remanded for this Court to apply the correct accrual standard as set 

forth in its opinion.  Id.  Boling is just one example of why a limitations issue, such as the one in 

the instant case, is best resolved by an immediate appeal in an effort to avoid unnecessary 

complications or duplications of proceedings. See also Estate of Peterson v. Sealed Air Corp., 

No. 86 C 3498, 1989 WL 26843, at *1 (N.D. Ill. Mar. 20, 1989) (certifying limitations issue for 

interlocutory appeal to avoid redo and irrelevancy of lengthy and expensive pre-trial and trial 

process).  A possible re-litigation of the remaining portion of Claim III would be averted by an 

immediate appeal that affirms or changes the current temporal scope of Claim III.   

Defendant’s only other basis for arguing against “no just reason for delay” is that the time 

before a non-Rule 54(b) judgment appeal could occur will be “short.”  See Def. Opposition, at 

p.4-5.  This assertion is at best speculative, and the experience of this litigation to date does not 

give reason to suggest a quick resolution of the remainder of Claim III.  To date there has been 

no discovery or other pre-trial proceedings in this now four-year-old action.  The 

underinvestment claims are fact intensive and will require substantial expert assistance.  Two 

mediation attempts have failed.  Moreover, tribal cases in this Court raising historical breach of 

trust claims, whether they have gone to trial or not, typically have taken years or even decades to 

resolve, see, e.g., Jicarilla Apache Nation v. United States, 126 Fed. Cl. 118 (Fed. Cl. 2016) 

(tribal breach of trust case filed in 2002 raising underinvestment and resource mismanagement 

issues went to U.S. Supreme Court on an evidentiary issue, went to trial on the merits, and then 

was settled after fourteen years); Chippewa Cree Tribe, et al. v. United States, 69 Fed. Cl. 639 

(Fed. Cl. 2006) (twenty-seven-year-old tribal breach of trust case alleging only underinvestment 
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of trust funds which has never gone to trial remains pending), which time-frames do not amount 

to “minor delay[s].”  Def. Opposition, at p. 5.   

Defendant also presumes that if a Rule 54(b) judgment is granted from which an appeal is 

taken, proceedings on the non-dismissed portion of Claim III will occur simultaneously in this 

Court.  See Def. Opposition, at p. 5.  That presumption ignores that such proceedings could be 

stayed, either by the granting of a party’s request or by this Court, sua sponte.  See Petro-Hunt, 

91 Fed. Cl. at 451 (plaintiff indicates that if court permits immediate appeal under Rule 54(b), it 

would seek to stay the remainder of the case); Tallacus v. United States, 113 Fed Cl. 149, 152 

(Fed. Cl. 2013) (court, sua sponte, issues stay in case in light of two recent opinions by Court of 

Appeals bearing on whether court has jurisdiction over plaintiff’s claim).  This Court, like any 

trial court, has the power and discretion “to stay proceedings in any matter pending before it.”  

Hokkanen v. Secretary of Health and Human Serv., 94 Fed. Cl. 300, 303 (Fed. Cl. 2010).  With 

respect to the remaining portion of Claim III, a stay is particularly appropriate to allow an 

immediate appeal to affirm or change the claim’s temporal scope, and to eliminate or reduce the 

possibility of re-litigation of Claim III’s remaining portion.    

 

II. THIS COURT ALSO SHOULD ENTER FINAL JUDGMENT ON CLAIMS I AND 

II 

With respect to Claims I and II, Defendant’s superficial response to Plaintiff’s request for 

Rule 54(b) judgment on those claims essentially is that there is no harm in waiting out what 

Defendant expects will be only “months” before the remaining portion of Claim III will be 

resolved.  Def. Opposition, at p. 6.  Again, Defendant’s time frame estimate is speculative, 

unsupported, and belied by the typical course of other tribal breach of trust cases.  See, e.g., 

White Mountain Apache Tribe v. United States, No. 17-359 L, 2018 WL 6293242 (Fed. Cl. Dec. 
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3, 2018) (two-year-old tribal breach of trust case remains pending with unresolved jurisdictional 

issues and only minimal discovery completed on certain claims).  Additionally, the issue raised 

by Claims I and II – whether the amount of funds in Plaintiff’s trust fund account and settlement 

trust account are deficient – is a threshold issue that should be resolved before proceeding with 

the remaining portion of Claim III, which is whether post-April 2, 2009 these accounts have been 

underinvested, let alone any proceedings on the dismissed portion of Claim III possibly restored 

by an appeal.  In short, in this instance, immediate appellate review of all of the dismissed 

claims, coupled with a stay of the remaining portion of Claim III, would streamline and facilitate 

this Court’s consideration of the merits of all claims in this case.   

 

CONCLUSION 

 For the reasons set forth above and in Plaintiff’s Motion for Entry of Judgment under 

RCFC 54(b), the Motion should be granted with respect to all claims dismissed by this Court in 

its Opinion of October 17, 2018. 

 

Respectfully submitted this 26th day of February, 2019. 

/s/ Melody L. McCoy   

Melody L. McCoy 

Native American Rights Fund 

1506 Broadway 

Boulder, CO 80302 

mmccoy@narf.org 

(303) 447-8760 

 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to RsCFC 5 and 5.3, I certify that on February 26, 2019, I filed electronically a 

copy of the foregoing PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR ENTRY OF 

FINAL JUDGMENT UNDER RCFC 54(b). I understand that notice of this filing will be sent 

electronically to all parties by operation of the Court’s electronic case filing system, and that 

such transmission satisfies the proof of service requirement under the RCFC and the Court’s 

Electronic Case Filing Procedures. 

 

/s/ Melody L. McCoy   

MELODY L. MCCOY 

 

 


