
 
 

THE INTER-TRIBAL COUNCIL  OF 
ARIZONA, INC., 

)  

                          Plaintiff, 

                        v. 

                               

) 
) 
) 

 

No. 15-342L 
(Judge Firestone) 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 
 

) 
 
 
 
 

  ) 
THE UNITED STATES OF AMERICA,   ) 
   ) 
                        Defendant.   ) 
 

UNITED STATES’ OPPOSITION TO PLAINTIFF’S MOTION  
FOR ENTRY OF FINAL JUDGMENT UNDER RCFC 54(b) 

 
The Court should deny plaintiff’s Rule 54(b) motion (ECF No. 74) because plaintiff, Inter-

Tribal Council of Arizona, Inc. (ITCA), has not satisfied the Rule 54(b) standards to overcome the 

presumption against piecemeal appeals.  ITCA seeks entry of judgment on two claims, and part of 

a third, that the Court dismissed, see Inter-Tribal Council of Ariz., Inc.. v. United States, 140 Fed. 

Cl. 447 (2018), so that ITCA can immediately appeal their dismissal, but the motion is defective 

for two reasons.  A Rule 54(b) judgment on the dismissed portion of Claim III is improper because 

the dismissed portion of this underinvestment claim is effectively inseparable from the portion of 

Claim III that remains in this case.  A Rule 54(b) judgment is also inappropriate for the other two 

dismissed claims because, although these claims are separable from the claims that remain in the 

case, ITCA has not made the required showing of harm it will suffer if it waits to appeal these 

claims until a full final judgment has been entered in this proceeding. 

BACKGROUND 

ITCA’s Second Amended Complaint (ECF No. 58) presents three claims for relief:  

(1) Claim I alleges a breach of trust for supposedly failing to obtain and maintain sufficient 
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security; (2) Claim II alleges a breach of trust based on the alleged failure of the United States to 

collect or make up the missed trust fund payments from Barron Collier Co.; and (3) Claim III 

alleges a breach of trust for failure to prudently invest Trust money.  See Inter-Tribal Council of 

Ariz., 140 Fed. Cl. at 454.  On October 17, 2018, the Court dismissed Claim I, Claim II, and part of 

Claim III that was barred by the statute of limitations.  140 Fed. Cl. 447.  Nearly two months later, 

on December 13, 2018, ITCA filed this motion, seeking entry of judgment on Claims I, II, and the 

dismissed portion of Claim III.  ECF No. 74.1  Because the requirements of Rule 54(b) have not 

been met, this motion should be denied. 

ARGUMENT 

1. Entry of judgment on the dismissed portion of Claim III is improper. 
 

As ITCA acknowledges, an order granting partial dismissal is typically “not a final 

judgment from which a party can appeal.”  Motion at 3 (citing Petro-Hunt, L.L.C. v. United States, 

91 Fed. Cl. 447, 450 (2010), aff’d, 862 F.3d 1370 (Fed. Cir. 2017)(upholding dismissal of claims)).  

This is because the presumption in federal courts has long been against piecemeal litigation.  See 

W.L. Gore & Assoc., Inc. v. Int’l Prosthetics Research Assoc., Inc., 975 F.2d 858 (Fed. Cir. 1992).  

The Federal Circuit has emphasized that “piecemeal appeals are inappropriate in cases that should 

be given unitary review.”  Intergraph Corp. v. Intel Corp., 253 F.3d 695, 699 (Fed. Cir. 2001).  

As the Supreme Court has recognized, Rule 54(b) provides a limited exception to the 

presumption against piecemeal appeals if the movant can satisfy the standards of the rule.  See 

Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 432 (1956).  Rule 54(b) permits courts to “direct 

                                                      
1   The United States filed its answer to the Second Amended Complaint on December 18, 2018 
(ECF No. 75). 
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entry of a final judgment as to one or more, but fewer than all, claims” in an action if the “action 

presents more than one claim for relief” and “the court expressly determines that there is no just 

reason for delay.”  RCFC 54(b). 

The Supreme Court has set forth a two-part test to determine whether partial judgment is 

warranted under Rule 54(b).  First, the decision must be “final,” in the sense that it is “an ultimate 

disposition of an individual claim entered in the course of a multiple claims action.”  Curtiss-

Wright Corp. v. Gen. Elec. Co., 446 U.S. 1, 7 (1980).  Second, a court must find that there is “no 

just reason for delay” in entering judgment, taking into account “judicial administrative interests as 

well as the equities involved.”  Id. at 8.  ITCA cannot satisfy these threshold requirements here. 

A.  The Court has not yet provided an ultimate disposition of Claim III. 
 

The Court’s October 17, 2018 order only dismissed part of Claim III, leaving all of the 

underinvestment claim to the extent not barred by the statute of limitations.  Partial dismissal of a 

claim in these circumstances does not satisfy the first requirement for a Rule 54(b) judgment.  In 

Petro-Hunt, the court was faced with this very issue and found that it could not enter a Rule 54(b) 

judgment after it had dismissed only a portion of the takings claims at issue in that case as time-

barred.  91 Fed. Cl. at 451.  “When applying Rule 54(b), the court must enter final judgment ‘as to 

one or more’ of the claims alleged; it may not enter judgment for less than a single claim, that is to 

resolve ‘individual issues within a claim.’”  Entergy Nuclear Generation Co. v. United States, 138 

Fed. Cl. 317, 322 (2018) (quoting Houston Indus., Inc. v. United States, 78 F.3d 564, 567 (Fed. 

Cir. 1996)); see also Osage Tribe of Indians of Okla. v. United States, 263 Fed. Appx. 43, 44 

(2008) (Rule 54(b) certification improper when it “did not dispose of a separate claim for relief, 

but only a portion of a claim”). 
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The circumstances here, thus, are readily distinguishable from Entergy Nuclear Palisades, 

L.L.C. v. United States, 122 Fed. Cl. 225 (2015), in which the Court entered a Rule 54(b) judgment 

on a partial claim but where damages were uncontested and the United States represented that it 

would not appeal the amount of damages.  See 122 Fed. Cl. at 229.  Obviously, neither ITCA nor 

the United States has made such a representation here.  Therefore, ITCA has not overcome the 

presumption against piecemeal appeals and cannot satisfy the finality requirement of Rule 54(b) 

with respect to the dismissed portion of Claim III. 

B.  ITCA has not established any harm from a short delay in entering judgment after 
final disposition of Claim III. 

 
Because ITCA has not satisfied the first requirement for entry of a Rule 54(b) judgment, the 

Court need not reach the second requirement and determine whether there is any just reason for 

delay in entry of a judgment on the dismissed portion of Claim III.  ITCA, however, cannot satisfy 

the second test here, either.  Neither consideration under this element—“judicial administrative 

interests” nor the “equities involved,” Curtiss-Wright., 446 U.S. at 8—favor piecemeal litigation of 

Claim III.   

As the Second Circuit cautioned in Brunswick Corp. v. Sheridan, 582 F.2d 175 (2nd Cir. 

1978), “‘[Rule] 54(b) orders should not be entered routinely or as a courtesy or accommodation to 

counsel.’” Id.: at 183 (quoting Panichella v. Pa. R.R. Co., 252 F.2d 452, 455 (3rd Cir. 1958)).  

“There must be some danger of hardship or injustice through delay which would be alleviated by 

immediate appeal.”  Id.   

For example, in Abbey v. United States, 101 Fed. Cl. 239 (2011), the court declined to enter 

a Rule 54(b) judgment because the movant failed to show any hardship due to a delay.  Id. at 243-

45.  In contrast, in Adams v. United States, 38 Fed. Cl. 572 (1997), the court entered a Rule 54(b) 
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judgment only because it determined that delaying an appeal would work an injustice on plaintiffs 

who had already waited over four years to appeal.  Id. at 573, 576.  No hardship or injustice has 

been shown here.  Moreover, the remaining claim in this case is not complicated, involves few 

facts for discovery, and should pose no more than a minor delay seeking an appeal from the entire 

case after a full, final judgment, if ITCA then desires.  To the contrary, allowing litigation in two 

different fora at the same time—briefing and arguing the dismissed portion of Claim III in front of 

the Federal Circuit while simultaneously litigating the balance of Claim III before this Court—

would be an unwise use of the resources of both parties as well as this Court. 

ITCA unconvincingly suggests that such a piecemeal approach on Claim III would save 

judicial resources.  See Motion at 6-7.  But waiting until the entirety of Claim III is resolved before 

bringing the claim before the Federal Circuit is clearly a better use of judicial resources.  The 

Federal Circuit would not be required to review piecemeal any issues that ITCA may raise on 

appeal, but rather could decide them all at once in one appeal.  In short, on balance, consideration 

of the equities and interests of judicial economy also favors a rejection of a Rule 54(b) judgment 

for the dismissed portion of Claim III. 

2. Entry of judgment on Claims I and II is also unjustified. 
 

The Court’s dismissal of Claims I & II unquestionably provided an ultimate disposition of 

those claims.  And since Claims I and II are separable from the remaining portion of Claim III, the 

Court must consider whether a just reason exists under the rule to enter judgment, based on 

consideration of the equities here, including harm to ITCA from a short delay in taking an appeal, 

and after weighing the judicial administrative interests.  
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As demonstrated above with respect to Claim III, however, ITCA failed to identify any 

harm it would suffer by waiting until entry of a full final judgment to appeal.  Also, as 

demonstrated above, the litigation that remains for this Court to resolve on the un-time-barred part 

of the underinvestment claim in Claim III is limited and should reach its conclusion in a matter of 

months, not years.  Finally, for the same reasons described above, avoiding piecemeal appeals 

would be a more prudent use of judicial resources in this matter.    

CONCLUSION 

 For these reasons, the Court should deny the Rule 54(b) motion. 
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