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QUESTIONS PRESENTED
1
 

1. Claim I:  Breach of fiduciary duty to obtain and maintain sufficient security in 

trust for congressionally-mandated Trust Fund Payments which are calculated upon a 

congressionally-mandated rate of return: 

a.  Whether this Court correctly held (Feb. 22, 2016; ECF No. 19) that the Arizona-

Florida Land Exchange Act of 1988, Pub. L. No. 100-696 (1988) (AFLEA or Act) is a money-

mandating substantive source of law that establishes specific fiduciary duties on the part of the 

United States to obtain and maintain sufficient security as trust property for Trust Fund Payments 

required by the Act, such that this Court has subject matter jurisdiction over this claim?  

b.  Whether the duties imposed by the Act on the United States to obtain and maintain 

sufficient security are continuing, such that the statute of limitations defense does not apply to 

this action?   

c.  Whether ITCA has plausibly stated and pled facts to support its sufficient security 

claim for money damages within the scope of the Act, such that dismissal for failure to state a 

claim regarding the claim should be denied? 

d.  Whether collateral estoppel does not preclude this Court’s consideration of ITCA’s 

sufficient security claim for money damages, since such claim was not and could not have been 

determined in an earlier district court action?    

2. Claim II:  Breach of Fiduciary Duty to Collect Trust Fund Payments 

                                                 

1 RCFC 5.4(a)(3) allows opposition briefs to include Questions Presented if a party is dissatisfied 

with the other side’s presentation.  Plaintiff ITCA’s dissatisfaction stems from Defendant United 

States’ conclusory questions that do little more than beg the issues in this case.   For example, 

Defendant states that “Because the [AFLEA] is neither money-mandating nor imposes a specific 

duty upon the United States … ITCA’s breach of trust claim [should be] dismissed.”  But the 

issue in this case is, as ITCA states, whether the Act is money-mandating. 
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a.  Whether, if the Court misapprehended a significant component of a claim alleged in 

an original complaint, the claim may be reasserted in an Amended Complaint?   

b.  Whether the AFLEA is a money-mandating substantive source of law that establishes 

a specific fiduciary duty on the part of the United States to collect in full any and all Trust Fund 

Payments required by the Act?   

c.  Whether ITCA has plausibly stated and pled facts to support its collection claim 

within the scope of the Act, such that dismissal for lack of jurisdiction and failure to state a claim 

regarding this claim should be denied?   

3. Claim III:  Breach of Fiduciary Duty to Prudently Invest Trust Funds And Cash 

Received From Collier Settlement 

Whether the AFLEA and the general tribal trust fund investment and accounting statutes 

(25 U.S.C. §§ 162a(a), 4011(a), and 162a(d)) are money-mandating substantive sources of law 

that establish specific fiduciary duties on the part of United States to prudently invest a Trust 

Fund established by the Act and cash received by the United States from its settlement with 

Collier; and whether ITCA has plausibly stated and pled facts to support such a claim within the 

scope of the Act and those statutes, such that dismissal for lack of jurisdiction and failure to state 

a claim regarding this claim should be denied? 

STATEMENT OF THE CASE 

Pursuant to RCFC 12(b)(1) and 12(b)(6), Defendant United States seeks dismissal (ECF 

No. 59) of Plaintiff Inter-Tribal Council of Arizona’s (ITCA) Second Amended Complaint (ECF 

No. 58), which sets forth three statutorily based breach of trust claims against the United States 

pertaining to a Trust Fund established for ITCA by the AFLEA:  1) failure to obtain and 

maintain the security in trust required by the AFLEA for the Act’s Trust Fund Payments annual 
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payment option; 2) failure to collect, deposit and make all Trust Fund Payments required under 

the Act; and, 3) failure to properly account for and prudently invest a Trust Fund established by 

the Act, and $16 million in cash obtained by the United States from a court settlement in 

connection with that Trust Fund. 

I. THE ARIZONA FLORIDA LAND EXCHANGE ACT  

In 1985, the United States Department of the Interior (Interior) offered land – roughly 

100 acres – in the heart of central Phoenix, Arizona to the Barron Collier family entities (Collier) 

in exchange for the Collier’s land in Florida that Interior wanted for wildlife refuge purposes.  

2AC at ¶s 20-22.  The Arizona land was the site of the Phoenix Indian School, a federal Indian 

boarding school that since 1891 had served primarily Arizona Indian tribes, but which Interior 

determined was no longer needed and should be closed.  Id. at ¶s 15-18 and 23-26.  Interior and 

Collier entered into a Land Exchange Agreement that, due to its interstate nature, required 

congressional approval.  Id. at ¶s 36-41.  Congress duly considered such proposed legislation.  

Id. at ¶s 41-51. 

II. THE ACT’S TRUST FUND MANDATES 

A. THE TRUST FUND PAYMENTS 

The Arizona land was worth considerably more -- $34.9 million -- than the Florida land, 

and ITCA repeatedly urged Congress to require that, if the School were closed and the land 

exchanged, the land value differential go into a trust fund for its member tribes to compensate 

them for the School’s closure.  2AC at ¶s 28, 34, 38-39, 40-41, 43, 48.  Collier supported this 

proposition but the United States did not, id. at ¶s 29, 49-51, although the United States now 

aptly admits that “a key aim of the legislation [was] the funding of Indian education.”  Id. at ¶ 

85; see also id. at ¶ 217, citing Order at 17, United States v. Barron Collier Co., No. 2:14:cv-
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00161-PGR (D. Ariz. July 7, 2016) (ECF No. 188) (2AC Exhibit 3) (in construing the Act in 

connection with claims by United States against Collier in the wake of Collier’s default on Trust 

Fund Payments required under the Act, federal district court holds that Congress dedicated the 

Trust Fund Payments to the public purpose of Indian education) (emphasis added).  As enacted, 

the Act provides for the differential to be paid as Trust Fund Payments “to the United States … 

for deposit” into two separate Trust Funds established by the Act for the benefit of Arizona 

Indian tribes.  Section 401(19).
2
 

B. UNDER THE ANNUAL PAYMENT OPTION, A MINIMUM ANNUAL 

RATE OF RETURN OF 8.5% ON $34.9 MILLION 

 

The proposed bills that became the Act consistently and unequivocally provided for 

ITCA’s trust fund proposal.  2AC at ¶s 41-43.  However, while the Land Exchange Agreement 

had specified that Collier would pay the full amount of the land value differential at closing on 

the land exchange, Collier obtained an alternative payment scheme in the proposed legislation, 

whereby it could pay the full amount owed either as a lump sum at closing, or, spread its 

payment over a period of 30 years.  Id. at ¶ 44.   Congress agreed to the two payment options but 

also agreed to ITCA’s suggestion that the annual payment option consist of:  1) 30 annual 

payments “equal to the interest due” on the $34.9 million, and that “[t]he interest rate to be used 

in determining the interest due” on the annual payments be not “lower than 8.5 percent or higher 

than 9.0 percent,” and, 2) payment of the $34.9 million at the time of the last annual payment.  

Sections 403(b) and 403(c)(5); 2AC at ¶s 45.  In other words, in exchange for deferring the 

payment of the $34.9 million for thirty years, Congress mandated a minimum annual rate of 

                                                 

2  The Act provides that ITCA member tribes as of January 1, 1988 receive 95% of the land 

value differential in their Trust Fund, the Arizona InterTribal Trust Fund (AITF), Sections 

401(2), 401(8) and 405(a)(1), and the Navajo Nation receives the remaining 5% in its Trust 

Fund.  Sections 401(11) and 405(a)(2).   
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return of 8.5% on the $34.9 million for each year of the full thirty year period.  Under the Act, 

Interior agreed to Collier’s demand for the annual payment option.  2AC at ¶ 84. 

C. WITH ANNUAL PAYMENT OPTION, UNITED STATES MUST HOLD 

SECURITY IN TRUST  

 

With the annual payment option, the Act required Interior to execute a Trust Fund 

Payment Agreement (TFPA) “pursuant to which such annual payments will be made.”  Section 

403(c)(4).  Additionally, with the annual payment option, the Act required “the Secretary of the 

Treasury” to “hold in trust the security provided in accordance with the” TFPA.  Id. at § 

405(c)(2).   

The United States and Collier negotiated and executed a TFPA and several related 

documents, including a Deed of Trust, a Promissory Note, and an Annuity.  2AC at ¶s 120-136.  

The Deed of Trust contains a definition of a Trust Estate, and this Trust Estate, along with the 

Annuity, secured the Promissory Note executed by Collier for the Trust Fund Payments in full.  

Id.  Neither the Trust Estate nor the Annuity were “held in trust” by Treasury (or any federal 

agency) as the Act required.  Id. at ¶s 137.  The Trust Estate originally consisted of:  1) 15 acres 

of the remaining Phoenix Indian School property retained by Collier after he exchanged with the 

City of Phoenix other Indian School land for development rights in two Downtown Phoenix lots; 

and, 2) liens on the development rights in the Downtown lots.  Id. at ¶s 135-136.   

Further, as the United States points out, Collier also convinced the United States to agree 

in the Deed of Trust that upon Collier’s request, the United States was required to release the 

liens “so long as the value of the remaining [security] exceeded 130% of a … Release Level 

Amount” defined in the Deed.  MTD 2AC, at 5.  Another provision of the Deed required 

supplementation of the unreleased security to maintain or restore it to this specified level.  2AC 

at ¶ 141.   Numerous terms in the TFPA and related documents provided that Collier’s 
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obligations were “nonrecourse” against Collier personally, and that resort for payment of such 

obligations were solely in rem against the Trust Estate.  Id. at ¶s 145-148.  The nonrecourse and 

limited remedy provisions were not mandated by the Act; they were negotiated and agreed to by 

the United States.  Id. at ¶ 149. 

III. THE UNITED STATES TRUSTEESHIP REGARDING AND UNDERSTANDING 

OF THE ACT’S TRUST FUND PAYMENTS AND SECURITY REQUIREMENTS 

 

ITCA’s Second Amended Complaint details the interactions and communications 

between the United States and ITCA, Collier, and Congress regarding the security for the Trust 

Fund Payments.  2AC at ¶s 76-118.  The allegations show the United States’ original 

understanding that it was, as the Act required, obligated to secure both the $34.9 million and all 

30 years of annual payments at the congressionally-mandated minimum annual rate of return 

(8.5%) on the $34.9 million.  Id. at ¶s 76-79, 83, 85, 89-90.  The allegations show the United 

States’ contemporaneous understanding that it was acting, as the Act provided, in a trustee 

capacity to the tribal beneficiaries of the Trust Funds when it negotiated the TFPA and related 

documents.  Id. at ¶s 81, 86-87, 92, 102, 118.  The allegations show that the United States 

anticipated the possibility of Collier’s default on the Trust Fund Payments.  Id. at ¶s 78, 91-93, 

95-103, 118, 150.  The allegations show that, rather than ensure full compliance with the Act’s 

security requirements, the United States chose to undersecure the Trust Fund Payments, chose to 

agree to terms that incentivized Collier’s default, chose to forego basic remedies against Collier 

in the event of default, and chose to rely on limited remedies against Collier and the economic 

market with respect to the Act’s mandatory amounts due the Trust Funds.  Id. at ¶s 105, 128, 

131, 137, 139-141, 145-149.  It is now an undisputed fact that Collier never intended to make all 

the required Trust Fund Payments.  Id. at ¶ 189. 

IV. PAYMENT DEFAULT REVEALS THE SECURITY DEFICIENCY 

Case 1:15-cv-00342-NBF   Document 62   Filed 07/13/18   Page 13 of 49



7 

 

Beginning in 1997, Collier made fifteen annual payments of $2,966,000 to the United 

States, and fifteen annual payments into the Annuity, which, at the end of 30 years, was to be 

valued at $34.9 million to satisfy the final payment of that amount.  2AC at ¶s 125-128 and 163-

164.   However, within a year of beginning to make payments, and again, at the ten-year mark of 

making payments, Collier requested releases of the Downtown Lot liens, both of which the 

United States granted.  Id. at ¶ 172.  In connection with its requests Collier provided appraisals, 

but the United States did not perform or cause to be performed its own appraisals of the Trust 

Estate security either before or after releasing the liens.  Id. at ¶s 173-174.  Nor did the United 

States take appropriate action to determine whether sufficient security would remain or remained 

in the Trust Estate either before or after releasing the liens.  Id. at ¶s 175.  Nor did the United 

States provide notice to ITCA of its decisions to release the liens, after which only 15 acres of 

former Indian School land remained in the Trust Estate to secure the Trust Fund Payments 

obligation.  Id. at ¶s 176-179. 

Moreover, on or around the time of the second lien release in 2008, the United States 

economy suffered a significant recession which caused property values, including those in 

Phoenix, to decline.  2AC at ¶ 179.  But the United States did not perform or cause to be 

performed appraisals of the Trust Estate security during or after the recession.  Id. at ¶ 180.  Nor 

did the United States take appropriate action to determine whether sufficient security remained in 

the Trust Estate, despite the fact that the United States had agreed that its sole recourse for 

Collier’s default on the Trust Fund Payments was against the Trust Estate.  Id. at ¶s, 145-148, 

181.  Even though the Deed of Trust requires that, when the value of the Trust Estate no longer 

represents sufficient security, Collier must substitute security in the form of U.S. Government-

backed Securities, the United States did not demand such substitution until after Collier had 
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defaulted.  Id. at ¶s 141, 184-186.  Nor, prior to Collier’s default, did the United States ever 

provide notice to ITCA that the value of the Trust Estate security had diminished and had not 

been replenished.  Id. at ¶s 187-188.   

After 2011, Collier stopped making annual payments both to the United States and to the 

Annuity.  2AC at ¶ 190.   In January 2013, Collier gave written notice to the United States that it 

would no longer make payments.  Id. at ¶194.  At that point, the United States determined that 

Collier was in default, and wrote Collier that the security level was deficient.  Id. at ¶ 196.  In 

March 2013, the United States shared this information with ITCA.  Id. at ¶ 198.   

V. THE UNITED STATES’ CLAIMS AGAINST AND SETTLEMENT WITH 

COLLIER 

 

In January 2014, the United States sued Collier in federal district court primarily on a 

contractual claim, seeking specific performance of the Deed of Trust’s supplemental security 

provisions to address what the United States itself called “grossly” insufficient security.  2AC at 

¶ 202.  Despite acknowledging that the Act required both the $34.9 million final payment and 30 

annual payments, of which Collier had made only 15, the United States did not seek the full 

number or total dollar amount of the unpaid annual payments.  Id. at ¶ 208, 211-213.  Instead, the 

United States limited its claim to the unpaid annual payments that Collier had not made to date, 

i.e., for the years 2012, 2013, 2014, and 2015.   Id.
3
    

The district court agreed with the United States that the Deed of Trust imposes an 

ongoing duty on Collier to add government-backed securities to the Trust Estate when the fair 

value of the Trust Estate falls below 130% of the Release Level Amount.  2AC at ¶ 215.   The 

                                                 
3
 Collier and the United States stipulated that the value of the Indian School property (based on 

appraisals as of September 15, 2015) was $25 million.  2AC at ¶ 206.  The United States also 

stated that the value of the Annuity as of November 30, 2015 was approximately $13.3 million.  

Id. at ¶ 207.   
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court further agreed this duty is enforceable, in part due to Congress dedicating the Trust Fund 

Payments to the public purpose of Indian education.  Id. at ¶s 216-217.  The court then 

determined that the United States was entitled to specific performance of the duty as a matter of 

law.  Id. at ¶ 218.  Based on the United States’ calculations, the court, inter alia, ordered Collier 

to supplement the Trust Estate with government-backed securities in the amount of “(a) 

$20,452,281.00 and (b) $10,565.00 multiplied by the number of calendar days between July 22, 

2016 and the date of performance.”  Id. at ¶ 220.
4
   

Eleven months later, in July 2017, the United States and Collier reached and executed a 

settlement of their claims.  2AC at ¶ 221.  In August 2017, the United States reported to this 

Court that the Collier “settlement has a projected gross recovery of $54.5 million, consisting of 

$16 million in cash, $13.5 million in an annuity, and land in Phoenix with a 2015 appraised value 

of $25 million.”   Id. at ¶ 226.  According to Statements of Account received by ITCA from 

Interior’s Office of the Special Trustee (OST), on or about July 26, 2017, the $16 million was 

placed and held in an unsegregated “Collier Settlement Account” (i.e., a joint account for both 

ITCA and the Navajo Nation) and was invested in U.S. Treasury Overnighter.  Id. at ¶s 227-230.  

OST Statements of Account for the Collier Settlement Account also show deposits representing 

partial maturations of the Annuity.  Id. at ¶ 240-241.   In March 2018, the United States sold the 

15 acre Indian School property via on-line auction for $18.5 million.  Id. at ¶s 242-244.  As 

anticipated, id. at ¶s 245-247, the United States deducted the administrative costs of this sale in 

                                                 
4
  In a Joint Status Report filed in July 2016, the United States stated that, since the district court 

had expressly acknowledged “that Collier’s collateral maintenance obligation is a continuing 

one, Collier’s present collateral maintenance obligation as of July 22, 2016, is $20,452,281.”  

2AC at ¶ 219.  The United States based this increase (from $18,485,224) on:  1) its determination 

of the amount of the annual payment owed on a daily basis ($8,127), multiplied by 130% 

($10,565), as applied for 203 days in 2016, and 2) the value of the Annuity being $13,452,569 as 

of June 30, 2016.  Id. 
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the amount of $77,902.00, from the sale price.  MTD 2AC, at 9.
5
  The total actual gross recovery 

from the Collier settlement thus is roughly $50 million ($16 million + $13.5 million + $18.5 

million). 

VI. AFLEA TRUST FUND INCOME DISTRIBUTIONS 

Pursuant to the Act, in 2000, eligible ITCA member tribes began receiving distributions 

from AITF income.  Section 405(d)(2); 2AC at ¶ 248.  In general, up to five tribes were 

receiving $400,000 each year on a rotating basis.  2AC at ¶ 249.  After the Trust Fund Payments 

ceased in 2012, some tribes voluntarily held off taking distributions due to concern about the 

AITF’s sustainability.  Id. at ¶ 251.  In April 2014, ITCA member tribes formally agreed to place 

a moratorium on AITF income distributions until such time as the U.S. v. Collier case was 

resolved “and member Tribes have mutually agreed on … [a] plan to move forward.”  Id. at ¶ 

252   In April 2015, ITCA filed this action (ECF No. 1); 2AC at ¶ 253. 

VII. THIS COURT’S ORDER OF FEBRUARY 2016 

ITCA’s original Complaint alleged three breach of trust claims:  I) failure to collect, 

deposit, and make Trust Fund Payments (ECF No. 1 at ¶s 111-118 and 141-144); II) failure to 

hold and maintain trust property – the security for the Trust Fund Payments (Id. at ¶s 119-133 

and 145-149); and, III) failure to invest prudently and account properly for the Trust Fund (Id. at 

¶s 134-140 and 150-157).  The United States moved to dismiss the original Complaint on 

grounds of lack of subject matter jurisdiction, failure to state a claim, and ripeness.  (ECF No. 

10) (MTD).   

This Court granted in part and denied in part the United States’ MTD.  (ECF No. 19); 

reported at 125 Fed. Cl. 493 (Fed. Cl. 2016).  In summary, the Court dismissed ITCA’s Claim I, 

                                                 
5
  The United States mentions that the deducted sale costs are “statutorily authorized,” MTD 

2AC, at 9, but does not cite to the alleged authorizing statute or any authority for its statement. 
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holding that it lacked jurisdiction over that claim “because the Act does not establish a duty for 

the Government to substitute Collier’s missed payments.”  125 Fed. Cl. at 500.  The Court 

dismissed portions of Claim II for failure to state a claim upon which relief could be granted, id. 

at 505, but declined to dismiss one portion of Claim II, holding that it was ripe for review “but 

jurisdictional issues are intertwined with the merits.”  Id. at 501.  The Court dismissed Claim III, 

holding that it “fails to state a claim upon which relief can be granted.”  Id. at 504.  There have 

been no further rulings from the Court on the claims in this case.  

SUMMARY OF ARGUMENT 

This Court has jurisdiction over ITCA’s claims due to statutorily-imposed specific 

fiduciary duties on the part of the United States, the breaches of which are money-mandating and 

ITCA – a statutory beneficiary of the trust obligations -- has pled facts sufficient to defeat 

dismissal for failure to state a claim.   

In particular, the Arizona Florida Land Exchange Act, inter alia, mandates Trust Fund 

Payments; directs 30 years of such Payments to be made pursuant to a mandated annual 

minimum rate of return of 8.5% on $34.9 million; and, mandates that the United States as trustee 

secure in full the Payments (both annual and final) based on this mandated return rate.  These 

unique congressional fiduciary mandates, which have not been fulfilled due to the United States’ 

breaches, defy the United States’ mischaracterization of this case as being about a standard “loan 

arrangement” entered into and implemented by the United States in a non-trustee capacity.  The 

United States’ efforts to avert its mandated trust duties due to Collier’s default on the required 

Trust Fund Payments is similarly unavailing.  Had the United States complied with the statutory 

Trust Fund Payments security, collection, and investment mandates, the Trust Funds would not 
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be damaged, but they are and the United States’ settlement with Collier has not brought to the 

Trust Funds the level of payments or return mandated by Congress in the Act. 

Finally, the argument of the United States that ITCA’s Trust Fund Payments security 

claim is barred by the statute of limitations must fail because the security duties that have been 

breached are continuing.  The United States’ collateral estoppel argument fails as well, because 

the United States has not met and cannot meet the four factors required to establish collateral 

estoppel. 

ARGUMENT 

I. STANDARD OF REVIEW 

Jurisdiction for ITCA’s breach of trust claims is premised on the Tucker Act, 28 U.S.C. § 

1491(a)(1), and the Indian Tucker Act, 28 U.S.C. § 1505.  2AC at ¶ 13.  Since under United 

States v. Mitchell, 445 U.S. 535, 538-39 (1980) and United States v. Navajo Nation, 556 U.S. 

287, 290 (2009) (Navajo Nation II), neither of these Acts creates any substantive rights against 

the United States, the source of such rights must be a separate, independent statute.  Navajo 

Nation II, 556 U.S. at 290. 

With respect to tribal breach of trust claims, the substantive rights source test was set 

forth in United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003) and United States v. 

Navajo Nation, 537 U.S. 488 (2003) (Navajo Nation I).  Summarizing the holdings in these 

decisions, this Court has stated that plaintiffs must show: 

that the government had specific fiduciary or other duties established by a 

substantive source of law and that the government failed to perform those 

duties.  If that threshold is passed, the court then must determine whether the 

relevant source of substantive law ‘can fairly be interpreted as mandating 

compensation [by the government] for damages sustained as a result of a 

breach of the duties [the governing law] imposes.’ 
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Shoshone Indian Tribe v. United States, 58 Fed. Cl. 77, 81 (Fed. Cl. 2003) (citations omitted); 

see also Land of Lincoln Mut. Health Ins. Co. v. United States, 129 Fed. Cl. 81, 98 n.16 (Fed. Cl. 

2016) (citation omitted) (the jurisdictional inquiry of whether a statute is money-mandating does 

not correspond to the merits of whether a plaintiff is entitled to recover money under the statute; 

the money-mandating analysis only requires the court to ask whether a plaintiff is within the 

class of plaintiffs entitled to recover under the statute if the elements of a cause of action are 

established).  

The United States seeks dismissal of the Second Amended Complaint under both RCFC 

12(b)(1) (lack of subject matter jurisdiction) and 12(b)(6) (failure to state a claim).  MTD 2AC, 

at 1.  As explained in Adair v. United States, 497 F.3d 1244 (Fed. Cir. 2007): 

If a trial court concludes that the particular statute simply is not money-

mandating, then the court shall dismiss the claim for lack of subject matter 

jurisdiction under Rule 12(b)(1). If, however, the court concludes that the facts as 

pled do not fit within the scope of a statute that is money-mandating, the court 

shall dismiss the claim on the merits under Rule 12(b)(6) for failing to state a 

claim upon which relief can be granted. 

 

497 F.3d at 1251 (citations omitted). 

 “When considering whether to dismiss an action for lack of subject matter jurisdiction 

[under 12(b)(1)], the court is ‘obligated to assume all factual allegations of the complaint to be 

true and to draw all reasonable inferences in plaintiff’s favor.’”  Brocade Commc’n Sys. v. 

United States, 120 Fed. Cl. 73, 77 (Fed. Cl. 2015).  “[W]hen a federal court hears a jurisdictional 

challenge, ‘its task is necessarily a limited one.’”  Township of Saddle Brook v. United States, 

104 Fed. Cl. 101, 106 (Fed. Cl. 2012) (citation omitted).  “’The issue is not whether a plaintiff 

will ultimately prevail but whether the claimant is entitled to offer evidence to support the 

claims.’”  Id. (citation omitted).   
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“When considering whether to dismiss an action for failure to state a claim [under 

12(b)(6)], the court must assess whether ‘a claim has been stated adequately’ and then whether 

‘it may be supported by [a] showing [of] any set of facts consistent with the allegations in the 

complaint.’”  Brocade Commc’n Sys. v. United States, 120 Fed. Cl. at 78 (citation omitted).  

“The court must accept all factual allegations in the complaint as true and make all reasonable 

inferences in favor of the plaintiff.”  Id. (citation omitted). The “factual allegations must be 

substantial enough to raise the right to relief ‘above the speculative level.’”  Id. (citation 

omitted).  “[T]he complaint must contain facts sufficient to ‘state a claim that is plausible on its 

face.’”  Martin v. United States, 96 Fed. Cl. 627, 630 (Fed. Cl. 2011) (citation omitted).  “’A 

claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.’”  Id. 

(citation omitted).  The plausibility standard is not a probability requirement, but is more than a 

sheer possibility.  Global Freight Sys. v. United States, 130 Fed. Cl. 780, 787 (Fed. Cl. 2017).  

“Granting a motion under Rule 12(b)(6) is ‘appropriate only when it is beyond doubt that the 

plaintiff can prove no set of facts in support of his claim [that] would entitle[] him to relief.’”  

Northern Cal. Power Agency v. United States, 122 Fed. Cl. 111, 115 (Fed. Cl. 2015) (citations 

omitted). 

II. CLAIM I REGARDING THE UNITED STATES’ CONTINUING FIDUCIARY 

OBLIGATIONS TO OBTAIN AND MAINTAIN SUFFICIENT SECURITY FOR 

ALL TRUST FUND PAYMENTS REQUIRED BY THE ALFEA SHOULD NOT 

BE DISMISSED 

 

ITCA’s Second Amended Complaint prioritizes its claim that, once the United States 

agreed to the annual payment option, the AFLEA required the United States to obtain and 
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maintain sufficient security for the Trust Fund Payments and the United States failed to do so.
6
  

This Court already has held that the Act establishes such specific fiduciary obligations on the 

part of the United States, and that the Act mandates money for breaches of such obligations.  125 

Fed. Cl. at 501-503.  Nonetheless, in response to the Court’s concern about the possible impact 

of the statute of limitations on this claim, 125 Fed. Cl. at 503, and due to the United States’ 

failure to address the security deficiency fully in its settlement with Collier, which occurred after 

the briefing on this action’s original dismissal motion, the Second Amended Complaint clarifies 

the continuing nature of the United States’ sufficient security duties, and specifies in more detail 

the security deficiency breach for which the United States is liable.  

A. This Court Already And Correctly Held That There Is Subject Matter 

Jurisdiction Over This Claim Because The Act Establishes Specific Fiduciary 

Duties On The United States To Obtain And Maintain Sufficient Security 

For The Required Trust Fund Payments, And Is Money-Mandating As To 

Those Duties 

 

As this Court recognized in its February 2016 Order, the original Complaint alleged that 

the United States has breached its fiduciary duties under the Act by failing to obtain and maintain 

sufficient security for the Trust Fund Payments required by the Act.  125 Fed. Cl. at 501.  The 

Court agreed with ITCA that the Act establishes the requisite fiduciary duties.  

[T]he Act is properly read as requiring the government to hold sufficient security 

in trust to ensure adequate funds to meet Collier’s financial obligations under the 

Act.  Congress’ decision to impose this requirement on the government and to 

ensure there will be sufficient collateral to cover Collier’s payments to the trust 

fund, presumably in the event of a default, allows the court to infer that the 

government has a duty to hold and maintain adequate security for the benefit of 

the trust. 

 

                                                 
6
  By focusing on Claim I’s security sufficiency component in this brief, ITCA does not concede 

its other security claim components (e.g., that the security was never held by the Treasury, and 

that it was never held in trust, both of which are in direct violation of the Act), and ITCA 

expressly reserves the right to seek reconsideration or appeal of this Court’s rulings on those 

components. 
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Id. at 502 (citation and footnote omitted).  “The court further finds that the Act can fairly be 

interpreted as also mandating compensation for damages sustained by a breach of those 

obligations.  Id. at 503 (citations omitted).  “Thus, if the government breached its duty to ensure 

that there is adequate collateral to cover Collier’s payment obligations, the government, which 

had discretion regarding the collateral, will be financially liable.”  Id. 

The Court should adhere to these sound prior rulings regarding the existence of the Act’s 

sufficient security fiduciary duty, which duty is re-alleged in the Second Amended Complaint.  

2AC at ¶s 254-268.   The United States may disagree with the Court’s rulings on this point, see 

MTD 2AC, at fn. 9, but offers no new arguments against them.  MTD 2AC, at 12-15.  The 

United States does not argue manifest injustice, new material evidence or legal authority, or any 

“new information that would justify another review by the Court” on this point.  Cherokee 

Nation v. United States, 73 Fed. Cl. 467, 473 (Fed. Cl. 2006), appeal dismissed, 224 F. App’x. 

963 (Fed. Cir. 2007).   Absent any such “basis for revisiting the [Act’s] money-mandating status” 

on this point, the Court should adhere to its prior ruling regarding jurisdiction over Claim I’s 

sufficient security component.  Id.  

Moreover, as the Court held, it is the Act that mandates and is the source of the sufficient 

security duties, not, as the United States tries to argue, the TFPA, see MTD 2AC, at 13 and 16-

17.  The United States’ repeated statements to the effect that the Act “only required the United 

States to hold security in accordance with the TFPA,” are specious.  They ignore the first part of 

the Act’s sentence regarding the security -- the security is only required when the annual 

payment option is elected.  Section 405(c)(2).  The Act’s security requirements thus can only be 

understood in the context of the Act’s provisions regarding the annual payment option, which 

consisted of the $34.9 million payment at the end of 30 years and 30 years of annual payments at 
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the statutorily set minimum annual rate of return of 8.5% on the $34.9 million.  Under the Act it 

is the entire annual payment option (final and annual payments) that is required to be secured, 

but the United States focuses on the “in accordance with the TFPA” language to the exclusion of 

the annual payment option terms.  The TFPA only existed because of the Act and it had to 

comply with the Act.  Taken to their illogical conclusion, the United States’ statements amount 

to the absurd position that it could enter into a TFPA that had no basis in or was even in 

contravention of the Act.
7
    

The Second Amended Complaint makes clear that ITCA’s sufficient security claim 

encompasses this situation.  ITCA alleges both that the TPFA and related documents were in 

violation of the Act per se, 2AC at ¶ 255 (“The United States negotiated and agreed to a TFPA 

and related documents that failed to comply with or meet the Act’s Trust Fund Payment security 

requirements”), and alternatively alleges that assuming arguendo that the TFPA was in 

compliance with the Act, “the United States’ subsequent interpretation and application of the 

TFPA and related documents as written failed to comply with or meet the Act’s Trust Fund 

Payment security requirements.” Id. at ¶ 256.     

With respect to the per se non-compliance allegation, ITCA alleges that the TFPA and 

related documents did not make clear, as they should have, that under the annual payment option 

the Act required the United States to obtain and maintain sufficient security for both the $34.9 

million final payment and for all thirty years of the congressionally mandated minimum rate of 

                                                 
7
 Another version of the United States’ “we complied” statements is that “the Act gave the 

United States discretion with regard to security, limited only by the terms of the TFPA.”  MTD 

2AC, at 25.  This version also shows the United States’ effort to elevate any discretion given it 

by the Act over the Act itself.  In short, whatever discretion the Act gave the United States, the 

question of whether, in exercising that discretion, the United States engaged in any actionable 

action or conduct, is determined by the source of the discretion, i.e., the Act, not by the exercise 

itself. 
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return of 8.5% on $34.9 million, i.e., thirty $2.9 million annual payments which could not be 

prepaid.  2AC at ¶ 143 and 257.  ITCA also alleges that, for example, the non-recourse and 

limited recourse provisions in the TFPA and related documents were negotiated terms agreed to 

by the United States, not mandated by the Act, and not authorized by the Act if they put the Trust 

Fund Payment obligations at risk, which they did.  Id. at ¶s 145-149.   Additionally, the United 

States readily admits that the TFPA “expressly states that no third party beneficiaries exist under 

its terms,”  MTD 2AC, at 19, which also is per se at least inconsistent with the Act’s requirement 

that the TFPA ensure the annual payment option of Trust Fund Payments to Trust Funds with 

tribal beneficiaries.  

With respect to the non-compliance “as interpreted or applied”  allegation, ITCA alleges 

in particular that the Deed of Trust provision regarding “accrued interest” was misinterpreted by 

the United States to refer only to those $2.9 million annual payments that were due to be paid by 

Collier in any particular year.  2AC at ¶ 142.  However, ITCA also alleges that in at least one 

instance, the United States has taken a position in litigation – in its district court action against 

Collier – that the Deed’s accrued interest provision does or should include any and all $2.9 

million annual payments for the entire thirty year period, and the United States should be held to 

that interpretation in this action.  Id. at ¶ 144; see Commissioner of Internal Revenue v. Belridge 

Oil Co., 267 F.2d 291, 294 (9th Cir. 1959) (private parties are held to positions taken in litigation 

and so is the government). 

Finally, the United States’ argument that the public statements of Interior officials and 

attorneys contained in ITCA’s allegations do “not constitute a money mandating statute,” is 

meaningless.  MTD 2AC, at 17.  ITCA does not and does not need to allege or argue that such 

statements or testimony are money-mandating statutes.  Indeed, ITCA’s view is that the AFLEA 
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is unambiguously money-mandating such that ITCA does not need to allege or argue statements 

and testimony in support of that view.   

Nevertheless, assuming arguendo that there is any ambiguity in the Act, these statements 

inform how officials and attorneys at the highest level of Interior contemporaneously understood 

their Trust Fund security obligations under the Act, as opposed to the post hoc rationalizations 

the United States now asserts in litigation.  See ATA Defense Indus. v. United States, 38 Fed. Cl. 

489, 502 (Fed. Cl. 1997) (determining that defendant’s argument was a post hoc rationalization 

by government counsel which did not represent any actual agency decision). “It is the 

administrative official and not [] counsel who possesses the expertise that can enlighten and 

rationalize the search for the meaning and intent of Congress.”  Inv. Co. Inst. v. Camp, 401 U.S. 

617, 628 (1971), cited in Abbott Laboratories v. United States, 573 F.3d 1327, 1332 n.1 (Fed. 

Cir. 2009). 

This Court certainly can consider the contemporaneous statements of federal officials and 

attorneys in construing the Act.  AD Global Fund v. United States, 67 Fed. Cl. 657, 678 (Fed. Cl. 

2005), aff’d, 481 F.3d 1351 (Fed. Cir. 2007); accord United States v. Lachman, 387 F.3d 42, 54 

(1st Cir. 2004).  Indeed, such statements can be entitled to substantial weight.  Get Oil Out! Inc. 

v. Exxon Corp., 586 F.2d 726, 732 (2nd Cir. 1978).  The statements are particularly relevant to 

the issue of the extent of federal liability for breaches of fiduciary duties in this case.  They thus 

“afford a court valuable guidance because they constitute views formed, presumably by officials 

duty bound to explore the effect of their construction on the entire statutory plan.”  Woolfolk v. 

Brown, 325 F.Supp. 1162, 1176 (E.D. Va. 1971), aff’d, 456 F.2d 652 (4th Cir. 1972), cert. 

denied, 409 U.S. 885 (1972). 

B. Claim I’s Alleged Duties Are Continuing And Thus This Claim Is Not 

Barred By The Statute of Limitations Defense 
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As it did in seeking dismissal of this Claim in the original Complaint, the United States 

argues untimeliness in seeking dismissal of the Claim in the Second Amended Complaint.  MTD 

2AC, at 17-18.  In its February 2016 Order, this Court left open the question of whether the 

sufficient security claims are timely.  125 Fed. Cl. at 503.  The Court qualified its non-resolution 

of this issue by stating, “[t]o the extent that the ITCA’s breach of trust claims with regard to 

holding and maintaining adequate collateral are based on the government’s releases of liens in 

1998 and 2007, … [they] may be barred by the 6-year statute of limitations in 28 U.S.C. § 2501.”  

Id.  Accordingly, the Second Amended Complaint clarifies that ITCA’s sufficient security claims 

are not based on the lien releases -- they are continuing. 

As noted supra this Court already has held that the AFLEA establishes specific fiduciary 

duties on the part of the United States to obtain and maintain sufficient security for the Act’s 

required Trust Fund Payments.  125 Fed. Cl. at 502.  To the extent that the original Complaint 

was unclear that such duties alleged are continuing, at least until the Act’s Trust Fund Payments 

provisions are satisfied in full, the Second Amended Complaint makes clear the continuing duty 

allegations.  2AC at ¶ 68; see In re RFC and RESCAP Liquidating Trust Lit., 2015 WL 4545368, 

at *6 (D. Minn. July 28, 2015) (permitting breach of contract claims to proceed after plaintiff’s 

amended complaint properly alleged breaches based on continuing obligations theory).  Further 

to this point, post-original Complaint allegations are added regarding the position of the United 

States in and holdings of the district court that the Deed of Trust security supplementation duties 

on Collier were ongoing.  2AC at ¶ 215 and 219.  Having successfully established the logic and 

import of the continuing duty theory against Collier, that logic and import apply equally to the 

United States’ duties in this action.  
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The AFLEA, of course, was enacted in 1988.  But as this Court has held, where a 

continuing fiduciary duty imposed by statute or regulation began more than six years prior to the 

filing of a claim, the duty “is subject to the continuing claims doctrine.”  Oenga v. United States, 

91 Fed. Cl. 629, 646 (Fed. Cl. 2010).  “Under the continuing claim doctrine, when a defendant 

owes a continuing duty, a new cause of action arises each time the defendant breaches that duty.”  

Id. (citation omitted).  Thus it matters not, as the United States asserts, MTD 2AC, at 17-18, that 

the TFPA was signed in 1992 or that the land exchange closed in 1996. 

 Once it begins, an uncorrected breach of a continuing duty becomes on-going, such that 

even if the breach began six years before a claim is filed, the statute of limitations is not a 

complete defense.   Oenga v. United States, 91 Fed. Cl. at 646.  The proper inquiry is whether 

the United States was in breach within six years of the filing of this lawsuit, and ITCA alleges 

that the answer to that question is, yes, it was.  As in Oenga, “the government’s ongoing failure 

to monitor and ensure compliance with” its continuing duties allows recovery for those duties in 

the present action for up to six years before it was filed in April 2015.  Id. at 647.  

The continuing claims doctrine makes the United States’ arguments, MTD 2AC, at 18, 

about exactly what and when ITCA knew about the security sufficiency irrelevant.  Nevertheless, 

assuming arguendo that the doctrine is somehow inapplicable here, a cause of action for breach 

of trust accrues only when the trustee repudiates the trust and the beneficiary has knowledge of 

that repudiation.  Shoshone Indian Tribe v. United States, 672 F.3d 1021, 1031 (Fed. Cir. 2012) 

(citations omitted).  “The trustee may repudiate the trust by taking actions inconsistent with his 

responsibilities as a trustee or by express words.”  Id. (citations omitted).  Placing the beneficiary 

on notice that a breach has occurred is sufficient to establish the beneficiary’s knowledge of the 

repudiation.  Id. (citation omitted).   
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Under this precedent, Claim I’s sufficient security maintenance component accrued at the 

earliest in March 2013, when the United States disclosed to ITCA that the security was deficient.  

2AC at ¶ 198.  That is the first time that ITCA had or could have had actual knowledge of the 

facts material to this claim.  The United States’ assertion, MTD 2AC, at 18, that “ITCA cannot 

argue that it was unaware of the terms of the TFPA or … of the United States’ interpretation of 

the amount of security required under the TFPA,” apparently refers to the statement in Shoshone 

that the tribes there could not toll the limitations statute’s accrual “by contending that they were 

unaware” of the applicable law.  672 F.3d at 1032.   

But that assertion is not relevant here.  Shoshone holds that, notwithstanding a tribal 

beneficiary’s awareness of its legal rights, the proper inquiry for a breach of trust claim 

limitations defense is awareness of the facts.  Id.  Here, unlike in Shoshone, ITCA was not 

involved in the acquisition or maintenance of the Trust Fund Payments security.  Id. at 1034.  It 

was not involved in or informed of the lien release decisions.  Id.  Especially given the real 

property nature of the security at issue here, whose valuation depends primarily on market 

conditions that fluctuate constantly, ITCA had neither actual knowledge of, nor a reasonable way 

of knowing, the “material facts that established the Government’s liability” for Claim I.”  Id.
8
 

                                                 
8
   Additionally, had ITCA attempted at any time prior to Collier’s default to assert a claim for 

damages based on alleged insufficient security for the Trust Fund Payments, such a claim likely 

would have been deemed to be speculative and unripe. See Cloutier v. United States, 19 Cl. Ct. 

326, 330 (Cl. Ct. 1990), aff’d, 937 F.2d 622 (Fed. Cir. 1991) (rejecting claim “[w]ithout proof 

that some damage has already occurred” as “simply not ripe” and noting that potential for future 

damages “is entirely speculative”).  This is particularly so as long as Collier was making 

payments, and given the Trust Estate’s real property nature and the 30 year term of the annual 

payment option. 
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Thus Claim I’s sufficient security component survives whether the continuing claim doctrine 

applies or not.
9
 

C. Claim I Is Plausibly Stated and Properly Supported By Alleged Facts 

 

 ITCA alleges that the Act requires the United States as trustee to obtain and maintain 

sufficient security for the Trust Fund Payments annual payment option.  2AC at ¶ 64.  In seeking 

dismissal of this Claim under RCFC 12(b)(6), the United States makes three arguments, one of 

which, preclusion, ITCA will address next, infra.  The other two are that:  1) the United States 

was not acting as a trustee with respect to obtaining the security required under the Act, MTD 

2AC, at 22-23; and, 2) the United States has complied with the Act’s security requirements in 

obtaining and maintaining the security.  Id. at 23-25.  Both of these arguments fail to support 

dismissal under Rule 12(b)(6). 

The United States’ “not acting as a trustee” argument is that, in the United States’ view, 

the Act imposed no trust duty on the United States until Trust Fund Payments were made.  MTD 

2AC, at 22-23.  While ITCA agrees with the United States, and this Court, 125 Fed. Cl. at 505, 

that the Act imposes specific fiduciary duties on the United States with respect to the Trust 

Funds, the United States’ argument that those are the only duties with which it was required to 

comply under the Act is contrary to the Act, which established the United States’ trusteeship and 

concomitant continuing fiduciary duties with respect to all of the requirements imposed on and 

actions taken by the United States pursuant to the Act.   

                                                 
9
  Moreover, and again, only assuming arguendo that the continuing claims doctrine is 

inapplicable here, to the extent there is a dispute about what ITCA knew and when, such a 

dispute “is a fact issue not amenable to resolution at the motion to dismiss stage.”  Fond Du Lac 

Bumper Exchange v. Jui Li Ent., 85 F. Supp.3d 1007, 1011 (E.D. Wis. 2015); see also In re 

Cobalt Int’l Energy, Inc. Sec. Lit., 2016 WL 215476, at *9 (S.D. Tex. Jan. 19, 2016) (citation 

omitted) (“Determining when a plaintiff has sufficient information for the limitations period to 

begin is often fact specific and inappropriate for a motion to dismiss pursuant to Rule 12(b)(6)”). 
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In support of this view, ITCA alleges appropriate facts, e.g., the language of the Act and 

the Act’s legislative history, particularly with respect to the Trust Fund Payments annual 

payment option requirements and actions.  See 2AC at ¶s 54-64 and 63, citing H.R. Rep. No. 

100-744, Part I, at 11 (the Interior Secretary as trustee has discretion regarding the Trust Fund 

Payments method option) (emphasis added).  Additionally, ITCA alleges numerous 

communications made by Interior officials and attorneys to ITCA, Collier, and Congress, which 

show the United States’ contemporaneous understanding that the Act bestowed it with 

trusteeship, and that it was acting generally as a trustee well-before it received Trust Fund 

Payments, and specifically in connection with its negotiation of the TFPA and related 

documents, and the acquisition of the security required under the Act.  E.g., 2AC at ¶ 92 

(Assistant Secretary for Indian Affairs writes Collier in March 1992 that, while the Interior 

Secretary is trying to accommodate Collier in the TFPA negotiations, the Secretary also must 

“fully meet[] … its trust responsibilities to the Indian Tribes”) (emphasis added); accord id. at 

¶ 118, citing Written Transcript of Arizona InterTribal Trust Fund and Navajo Nation Meeting at 

13 (Aug. 25, 1992) (Interior Secretary’s Counselor states that “tribes can sue us for breaching 

our trust responsibility for not getting collateral in case there is the remotest possibility” of 

Collier’s bankruptcy).   

The United States’ “security compliance” argument, MTD 2AC, at 23-25 is based on its 

revisionist view that the Act’s annual payment option required the United States to secure only 

the $34.9 million.  Id. at 23-24.  The United States defends this position primarily by reference to 

the Congressional Budget Office’s comparison of the two proposed payment options:   lump sum 

or 30 years.  Id.  The CBO comparison, however, addressed the projected return to the Trust 

Funds on both options (and the CBO concluded that the projected returns would be essentially 
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the same, which presumably helped lead to congressional approval of both options); it did not 

address the security required for the annual payment option. 

The annual payment option security requirement is found in the Act, and it is ITCA’s 

view that the Act requires that under that option, the United States was required to maintain an 

Annuity sufficient to secure in full the $34.9 million plus it was required to maintain sufficient 

security in the Trust Estate such that if / when Collier defaulted, the United States could readily 

recover the security and invest the proceeds appropriately such that all remaining 30 years of 

annual payments would be equal to the interest due on the $34.9 million at a minimum annual 

rate of return of 8.5% (i.e., $2.9 million per year).  In support of this view, ITCA alleges 

appropriate facts, e.g., the language of the Act.  2AC at ¶s 61 and 64.  It cannot be overstated 

that, in setting forth the annual payment option, Congress used extraordinarily unique and 

specific language:  “30 annual payments equal to the interest due” on the $34.9 million at an 

express minimum annual rate of return of 8.5%.  Section 403(c)(2).  ITCA knows of no even 

remotely comparable statutory language ever used elsewhere by Congress, and the United States 

itself has asserted in litigation that the Act amounts to a “unique … arrangement set by Congress 

[with respect to the Trust Fund Payments annual payment option], which required, [inter alia] a 

stream of [30 annual] payments to the Indian Trusts.”  Plaintiff’s Reply in Support of its Motion 

for Summary Judgment at 12, United States v. Collier, (D. Ariz. Mar. 1, 2016) (ECF No. 171). 

  Congress did not to refer to the Trust Funds annual payment option in terms of a typical 

“loan” as the United States now self-servingly suggests.  Congress could have such option as 

being merely “$34.9 million, plus interest at 8.5%, payable over 30 years,” which is a standard 

description found in the kind of “loan arrangement” being urged by the United States.  See, e.g., 

the Agricultural Act of 2014, Pub. L. No. 113-79, Title I, § 1204, 128 Stat. 676 (repayment of 
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marketing assistance loans for commodities shall be permitted at the statutorily established loan 

rate, plus interest as determined by statute).  But the Act here neither a statutory loan program 

nor an ordinary lender finance law, it is a Trust Fund statute, and it is clear that Congress 

deliberately and precisely by definition required all 30 annual trust fund payments, and by 

definition required them to be “equal to” a fixed minimum rate of interest on $34.9 million, not 

just to be ‘the interest due” on a deferred fixed amount.  This Court should reject the United 

States’ effort to escape the Act’s requirements by recasting its obligations as being solely in the 

context of a traditional loan arrangement. 

ITCA also alleges that its view is supported by the Promissory Note’s and Deed of 

Trust’s specific provisions regarding no-prepayment, non-recourse, partial releases of security, 

and accrued interest. 2AC at ¶s 122-125, 129-132, 139-150.  Further, ITCA alleges numerous 

contemporaneous communications made by Interior officials and attorneys to ITCA, Collier, and 

Congress which show the United States’ understanding that the Act required that it secure both 

the $34.9 million final payment and all 30 of the annual payments which were calculated 

according to the congressionally-mandated minimum annual rate of return of 8.5%.  Id. at 77-79, 

83, 85, 89-90, 93, 96-104, 109-110, 117.  The importance of the mandated minimum annual rate 

of return of 8.5% cannot be overemphasized.  The United States’ now posits that once there is a 

default and it forecloses upon the security (assuming arguendo that the security was adequate to 

begin with), that the market return on reinvesting that security satisfies any claim to further 

earnings.  But in all likelihood, the difference between what the market yields and the mandated 

annual minimum rate of return of 8.5% constitutes a loss to ITCA when measured by the amount 

guaranteed to it by Congress, for which the United States is now liable. 
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This position, that a default on or other non-payment of the Trust Fund Payments 

somehow ends the Trust Fund Payments obligations under the Act, is inconsistent with the Act 

and congressional intent and is otherwise untenable.  2AC at ¶s 272.  There is no evidence in the 

Act or of congressional intent that default or non-payment of the Trust Fund Payments under the 

annual payment option somehow terminates the Trust Fund Payments required by the Act.  

Indeed, in its holding that “Congress’ decision to impose [the sufficient security] requirement on 

the government [was] to ensure there will be sufficient collateral to cover Collier’s payments to 

the trust fund, presumably in the event of a default,”  125 Fed.Cl. at 502, this Court aptly 

recognized that the obligations owed by the United States to the Trust Funds are no less after a 

default by Collier than during compliance by Collier with the Act.  AC at ¶s 291-292.    

The facts ITCA alleges in support of its claim that the United States failed to maintain 

sufficient security include the complete lack of action on the part of the United States to monitor 

or otherwise address the security level in connection with the partial security releases it made 

and during or after a nationwide economic recession that affected real property values in the City 

of Phoenix.  2AC at ¶s 174-175, 180-181.  ITCA also alleges the complete inaction of the United 

States to monitor the security until Collier’s default on the Trust Fund Payments.  Id. at ¶s 184-

186.  ITCA further alleges that the Collier settlement obtained by the United States did not bring 

the security to the level required by the Act to secure the Trust Fund Payments annual payment 

option in full.  Id. at ¶s 264.   

In sum, in arguing for dismissal under Rule 12(b)(6), the United States has failed to show 

that ITCA’s sufficient security claims are not plausible, or that the alleged facts do not support 

the claims or are sufficient to defeat any reasonable inference that the United States is liable for 

the misconduct alleged.  See Martin v. United States, 96 Fed. Cl. at 630 (citation omitted).  In 
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considering dismissal under Rule 12(b)(6), this Court must accept all of ITCA’s factual 

allegations as true and construe them in the light most favorable to ITCA.  Brocade Commc’n 

Sys. v. United States, 120 Fed. Cl. at 78 (citation omitted).   

D. Claim I Is Not Precluded From Consideration In This Action 

 

 Nor does collateral estoppel preclude ITCA from pursing its breach of fiduciary security 

duty claims in this action.  “Under the doctrine of collateral estoppel, also known as issue 

preclusion, ‘a judgment on the merits in a first suit precludes litigation in a second suit of issues 

actually litigated and determined in the first suit.’”  Underwood Livestock, Inc. v. United States, 

89 Fed. Cl. 287, 299 (Fed. Cl. 2009), appeal dismissed, 455 F. App’x. 950 (Fed. Cir. 2010).  

Collateral estoppel applies when the following four factors are met:  1) the issue presented in the 

second action must be identical to one decided in the first action; 2) the issue was actually 

litigated in the prior action; 3) resolution of the issue was essential to a final judgment in the first 

action; and, 4) the party against whom estoppel is invoked had a full and fair opportunity to 

litigate the issue in the first action.  Id. at 300 (citation omitted).  “[A]ll four” factors must be 

satisfied for collateral estoppel to apply.  Stinson, Lyons & Bustamante v. United States, 33 Fed. 

Cl. 474, 480 (Fed. Cl. 1995). 

 The United States bases its misplaced collateral estoppel defense here on ITCA v. Lujan, 

No. 2:92-CV-01890-SMM, (D. Ariz. filed Oct. 8, 1992), aff’d, ITCA v. Babbitt, 51 F.3d. 199 

(9th Cir. 1995).  MTD 2AC, at 19-22.  This Court already has rejected the United States’ 

argument by correctly and expressly holding that all that ITCA v. Lujan held was that district 

court subject matter jurisdiction over the claims in that case was lacking because the Act 

precluded judicial review of those claims in the district court.  125 Fed. Cl. at 502 n. 14 (Lujan 
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“was based on the Act’s express preclusion of judicial review, under the APA, of the challenged 

actions”).  Nevertheless, since the United States re-argues this point, ITCA will respond.    

In Lujan, ITCA sued Interior primarily for permanent declaratory and injunctive relief to 

enjoin the Secretary from:  1) disposing of the Indian School land in violation of the Act; and, 2) 

entering into any agreement with Collier that extended the time period for making Trust Fund 

Payments.  2AC at ¶s 152-154.  Additional declaratory relief was sought regarding interpretation 

of certain provisions of the Act and the TFPA, id. at ¶ 155 and permanent declaratory and 

injunctive relief was sought enjoining the Secretary from agreeing to inadequately collateralize 

the Trust Fund Payments.  Id. at ¶ 156. 

When the district court in Lujan denied the preliminary injunction, it ruled that “the 

Secretary’s decisions regarding the adequacy of the collateral and the closing date [of the land 

exchange] are precluded from judicial review under subsection 402(h)” of the AFLEA.  2AC at ¶ 

157, citing ITCA v. Lujan, No. 2:92-cv-01890-SMM (D. Ariz. Oct. 8, 1992) (Dkt. No. 23) (order 

denying Plaintiffs’ motion for preliminary injunction at 6) (2AC Exhibit __).  AFLEA Section 

402(h)(9) provides that, “No action of the Secretary under this subsection shall be subject to the 

provisions of 5 U.S.C. 553 through 558 or 701 through 706.”  Pub. L. No. 106-696, § 402(h).  

Title 5 U.S.C. §§ 553-558 and 701-706 are the Administrative Procedure Act.  2AC at ¶ 158.  

The reference to the term “subsection” in Section 402(h)(9) refers to AFLEA Section 402(h), 

which is entitled Offers to Purchase.  2AC at ¶159.  That subsection is the only subsection of the 

Act on which the district court relied in denying the preliminary injunction.  Id.   

Subsequently, the district court granted the United States’ and Collier’s motions to 

dismiss for lack of subject matter jurisdiction and failure to state a claim upon which relief can 

be granted.  2AC at ¶ 160, citing ITCA v. Lujan, No. 2:92-cv-01890-SMM (D. Ariz. June 21, 
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1993) (Dkt. No. 44) (order granting defendants’ motions to dismiss) (2AC Exhibit __).  On 

appeal, the Court of Appeals affirmed dismissal.”  2AC at ¶ 161, citing ITCA v. Babbitt, 51 F.3d 

at 200; id. at 202-203, citing AFLEA § 402(h)(9).   

Lujan does not collaterally estop consideration of Claim I in this action.  The United 

States has not and cannot meet any of the four factors (identity; actually litigated; necessary; and, 

full and fair opportunity) required to establish collateral estoppel.  At the outset, the United 

States notably does not even address the third factor, “necessary,” which is fatal to establishing 

collateral estoppel.  Stinson, Lyons & Bustamante v. United States, 33 Fed. Cl. at 480; Tecsec, 

Inc. v. IBM Corp, 731 F.3d 1336, 1343 (Fed. Cir. 2013) (failure to show necessary factor defeats 

application of collateral estoppel).   

None of the remaining three factors are met.  The issue in Lujan was whether there was 

district court jurisdiction over the claims there, or whether those claims were foreclosed from 

judicial review under the Act and the APA.  The court found that such review was specifically 

foreclosed.  The issue here is whether the United States is liable under the Act for damages 

resulting from its failure to carry out its trust obligations to protect ITCA’s interests in the 

proceeds of the Trust Funds, a limited issue left open by the Court of Appeals.  51 F.3d at 203. 

There is thus no identity to sustain collateral estoppel.  See Mosely v. United States, 15 Cl. Ct. 

193 (Cl. Ct. 1988) (citations omitted; emphasis added) (“collateral estoppel only applies when 

the precise issue involved in the present action was ‘actually litigated’ in the previous action”).   

The second factor, actually litigated, is not met either.  The sufficient security claim was 

not and could not have been litigated on the merits in Lujan since the district court lacked 

jurisdiction over it.  The general rule is that dismissals for lack of jurisdiction are not judgments 

on the merits to which collateral estoppel applies.  Killeen v. OPM, 558 F.3d 1318, 1323 (Fed. 
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Cir. 2009); accord Williams v. United States, 86 Fed. Cl. 594, 601 n.6 (Fed. Cl. 2009) (claims 

brought in district court cannot have preclusive effect in this Court where district court case was 

dismissed for lack of subject matter jurisdiction).
10

  The fourth factor, full and fair opportunity, is 

unmet for the same reason – where jurisdiction over the claim was lacking, a fortiori there was 

no opportunity to litigate the claim, let alone a full and fair opportunity. 

 Finally, the United States’ present collateral estoppel argument contradicts the express 

position that it took in Lujan on this very point.  The United States twice stated that,  

notwithstanding the result in Lujan, ITCA is “free to pursue any further monetary remedy they 

believe they are entitled to in the United States Claims Court”  2AC at ¶ 128, citing Lujan, 

Federal Defendants [sic] Supplemental Memorandum in Opposition to Motion for Preliminary 

Injunction, at 24-25 (Dkt No. 15, Oct. 21, 1992)); accord Federal Defendants [sic] Opposition to 

Motion for Temporary Restraining Order, at 21 (“Under contract and trust theories, plaintiffs 

could seek relief under the Tucker Act for money damages.”); see also Martin v. United States, 

30 Fed. Cl. 542, 546 (Fed. Cl. 1994), aff’d, 41 F.3d 1519 (Fed. Cir. 1994) (where plaintiff seeks 

a Tucker Act remedy unavailable in an earlier district court action, the cause of action in the 

Court of Federal Claims is dissimilar and res judicata cannot apply).   

III. CLAIM II REGARDING THE UNITED STATES’ FIDUCIARY OBLIGATION 

TO COLLECT IN FULL ALL TRUST FUND PAYMENTS REQUIRED BY THE 

AFLEA SHOULD NOT BE DISMISSED 

 

A. This Claim Is Properly Reasserted In The Second Amended Complaint    

 

                                                 
10

 Other authority holds that dismissals for lack of jurisdiction have limited preclusive effect, i.e., 

the actually litigated specific jurisdictional issue itself is precluded from being re-litigated.  Lowe 

v. United States, 79 Fed. Cl. 218, 229 (Fed. Cl. 2007).  This authority is of no assistance to the 

United States here, since ITCA does not seek to re-litigate any issues of district court jurisdiction 

over its claims. 
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In moving to dismiss ITCA’s Second Amended Complaint Claim II, the United States 

focuses on this Court’s prior dismissal of the claim’s component that the United States must 

make Trust Fund Payments missed by Collier.  MTD 2AC, at 28.  This ignores a separate 

component of the claim – that the United States as fiduciary must collect any and all Trust Fund 

Payments required by the Act.  While it rejected the must-make-payments argument, this Court 

also suggested that the must-collect-payments component is independently significant, and that 

suggestion warrants reassertion of that component.
11

 

In its February 2016 Order Granting-in-part and Denying-in part the United States’ 

motion to dismiss the original Complaint, this Court acknowledged that ITCA’s Claim II alleged 

“that the Act establishes a fiduciary duty on the part of the government to collect, deposit, and 

make payments into the AITF.”  125 Fed. Cl. at 500.   

ITCA argues that because the Act requires Collier to make payments to the 

government and requires the government to collect those payments and deposit 

the payments into the AITF, the government’s failure to collect Collier’s missed 

payments makes the government liable for those missed payments….ITCA claims 

that the government must be liable for money damages for its failure to collect the 

missed payments in order to give meaning to the statutory language establishing 

the AITF.  

 

Id. 

 The Court agreed that where Collier makes payments, the Act “requires the government 

to collect those payments and deposit” them into the AITF.”  125 Fed. Cl. at 501.  The Court also 

specifically acknowledged that where Collier refuses to make payments, the United States “may 

have an obligation to compel Collier to pay … [such] payments.”  Id. (emphasis added).  The 

Court further expressly stated that “ITCA does not allege that the government ignored its 

                                                 
11

  By focusing on Claim II’s collection component in this brief opposing the MTD 2AC, ITCA 

does not concede the claim’s other components (deposit and making of payments), and ITCA 

expressly reserves the right to seek reconsideration or appeal of this Court’s rulings on those 

components. 
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obligation to collect payments.”  Id. (emphasis added).  To this point, the Court attempted to 

distinguish tribal breach of trust collection cases, e.g., Shoshone Indian Tribe v. United States, 

364 F.3d 1339 (Fed. Cir. 2004), cert. denied, 544 U.S. 973 (2005), by stating that “[t]hose cases 

dealt with the government’s failure to undertake its collection obligation with regard to monies 

owed [under various statutes] to the tribes.”  125 Fed. Cl. at 501.  But the collection component 

of ITCA’s Claim II is precisely a collection claim in that the Act mandates Trust Fund Payments 

such that under the Act, the AITF is owed such Trust Fund Payments; and as a result, the Act 

obligates the United States to collect all Payments due under the Act but the United States has 

failed to do so; it only collected 15 of 30 required payments, and it only recovered as many as 5 

of the unpaid payments in its settlement with Collier.  The Court apparently misapprehended 

Claim II’s collection component.
12

 

 In such instances, reasserting the claim in an amended complaint is appropriate.  See 

Loeffler Thomas P.C. v. Fishman, 2016 WL 4247612, at *1 (E.D. Pa. Aug. 11, 2016) (where 

court misunderstood allegations in complaint, plaintiff seeks to amend complaint to reassert 

those counts); Pineda v. Hamilton County, 2016 WL 950362, at *6 n.2 (S.D. Ohio Mar. 14, 

2016) (to the extent court misapprehended complaint, court will permit plaintiff to file an 

amended complaint to reassert claim); see also Murray v. Seiver, 149 F.R.D. 638, 640 (D. Kan. 

1993) (suggesting that if plaintiff can show that court misapprehended plaintiff’s position, an 

amended complaint would be appropriate); accord Campbell v. Nelson, 2018 WL 1182177, at *2 

n.4 (D. N.J. Mar. 6, 2018) (advising plaintiff that to the extent court misconstrued or 

misunderstood plaintiff’s intended claims, plaintiff should so state in amended complaint). 

                                                 
12

 The Court’s misapprehension may be attributable to the United States’ motion to dismiss the 

original Complaint’s exclusive focus on Claim II’s must-make-payments component, and its 

failure to address the must-collect-payments component.  See MTD, at 9-10.   
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 Reassertion of the collection duty component at this stage of this action also is 

appropriate.  The February 2016 Order is a pre-final judgment interlocutory ruling, which the 

Court has inherent authority to modify.  Canvs Corp. v. United States, 116 Fed. Cl. 294, 301 

(Fed. Cl. 2014).  

It has long been recognized that courts have the inherent power to modify 

interlocutory orders before entering a final judgment….[T]he trial court is not 

required to ‘adhere to … previous rulings if they have not been adopted, explicitly 

or implicitly, by the appellate court’s judgment’….Instead, the court ‘has the 

power to reconsider its decisions until a judgment is entered’…. [Until such time,] 

the court may reconsider all or some of the issues for any reason sufficient to 

justify rehearing in a suit at law or in equity in federal court. 

 

Pacific Gas and Elec. Co. v. United States, 114 Fed. Cl. 146, 148 (Fed. Cl. 2013).  Additionally, 

RCFC 54 grants this Court explicit authority to modify interlocutory orders such as the February 

2016 one.  See Florida Power and Light Co. v. United States, 66 Fed. Cl. 93, 96-97 (Fed. Cl. 

2005), rev’d on other grounds, 465 F.3d 1343 (Fed. Cir. 2006), cert. denied, 549 U.S. 1032 

(2006) (under RCFC 54(b), order dismissing one of several counts remains interlocutory and is 

subject to revision at any time before the entry of final judgment). 

Without authority, the United States argues that reassertion is prohibited by law of the 

case.  MTD 2AC, at 28.  That argument is unsound.  The Court stated that “ITCA does not allege 

that the government ignored its obligation to collect payments,” and that where Collier refuses to 

make payments, the United States “may have an obligation to compel Collier to pay … [such] 

payments.”  125 Fed Cl. at 501.  There was thus no ruling on the collection component.  “Issues 

not decided by the court in a prior proceeding are not covered by the law-of-the-case doctrine.”  

Liquid Dynamics Corp. v. Vaughan Co., 449 F.3d 1209, 1220 (Fed. Cir. 2006) (citation omitted). 

Even assuming, arguendo, that the issue was decided, “[t]he law of the case doctrine does 

not preclude this Court from revisiting whether it possesses subject matter jurisdiction.”  Mata v. 
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United States, 118 Fed. Cl. 92, 97 (Fed. Cl. 2014).  Further, law of the case is a common law 

doctrine that is based on common sense, not rigid rule.  Stevens v. United States, 2012 WL 

2021270, at *4 (Fed. Cl. June 4, 2012).  Law of the case directs a court’s discretion, but does not 

limit the court’s power.  Id.  Among the grounds for departure from law of the case are:  new and 

different unpresented material evidence; an intervening change in controlling legal authority; or, 

when the prior decision was clearly incorrect and its preservation would work a manifest 

injustice.  Id.   

These factors are present here.  A court’s inconsistent rulings on a claim “represent a 

mistake of law or fact, which creates a ‘clearly apparent or obvious’ ‘manifest injustice.’”  Canvs 

Corp. v. United States, 116 Fed. Cl. at 301 (citations omitted).  Additionally, as set forth supra 

the district court judgment obtained by the United States against Collier and the United States’ 

settlement with Collier as a result of that judgment occurred after the February 2016 Order, such 

that they could not have been presented to or considered by this Court in that Order.  The 

judgment and settlement are material to ITCA’s collection claim, because they definitively 

demonstrate the United States’ limited collection of payments in violation of the Act.  The 

United States sought to collect on only as many as 5 of 15 unpaid annual payments, leaving 10 

multi-million dollar statutorily required annual payments uncollected.   

B. There Is Subject Matter Jurisdiction Over This Claim Because The Act 

Establishes A Specific Fiduciary Collection Duty And Is Money-Mandating 

As To That Duty 

 

Claim II’s collection component’s substantive source of law is the AFLEA.  Under the 

Act, the Monetary Proceeds which become Trust Fund Payments are essential to the Act’s core 

purpose, the Land Exchange.  Sections 401(9) and 401(19).   The Act’s Trust Fund Payments’ 

obligations are compulsory.  E.g., the “Monetary Proceeds shall be paid to the United States for 
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deposit in the” AITF.  Section 403(a) (emphasis added).  “Monetary Proceeds means… the cash 

amount required to be paid to the United States by Collier.”  Id. at § 401(10) (emphasis added).   

Under the annual payment option, “the Secretary is directed to execute the Trust Fund Payment 

Agreement pursuant to which such annual payments will be made.”  Id. at § 403(c)(4) (emphasis 

added).    Finally, the Act requires that the AITF “shall consist of…an amount equal to the sum 

of…that portion of the Monetary Proceeds properly allocable to” it.  Id. at § 405(b) (emphasis 

added).   

As this Court recognized in this case, there is a line of cases in this Court that deal “with 

the government’s failure to undertake its collection obligation with regard to monies owed to the 

tribes.”  125 Fed. Cl. at 501.  Those cases, e.g., Osage Tribe v. United States, 68 Fed. Cl. 322 

(Fed. Cl. 2005), are apposite here.  Notwithstanding the lack of an express collection duty in the 

statutes and regulations involved in those cases, the courts held that the laws’ provisions 

mandating payments from third parties implied the government’s collection duties.  Osage Tribe 

v. United States, 68 Fed. Cl. at 325-328; Shoshone Indian Tribe v. United States, 364 F.3d at 

1350.  Likewise, the Trust Fund Payments which are expressly required by the Act obligate the 

United States to collect those payments.  Such obligation is even clearer here because of the 

Act’s annual payment option provisions, which guarantee three decades of multi-million dollar 

Trust Fund Payments based on a mandated minimum annual rate of return (8.5%) on a fixed 

amount owed ($34.9 million), and require sufficient security for all such payments.  By seeking 

to collect only as many as 5 of the 15 remaining unpaid annual payments, the United States 

plainly has “ignored its obligation to collect payments” in full as required by an act of Congress.  

125 Fed. Cl. at 501. 
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The AFLEA is money-mandating because it can fairly be inferred the Act “was meant to 

provide a damages remedy” when the United States breaches its duties under the Act.  See White 

Mountain Apache, 537 U.S. at 477 (the less demanding part of the substantive source of law 

jurisdictional determination does not require an express money damages remedy provision; all 

that is required is that there be a fair inference that Congress intended such a remedy); see also 

Navajo Nation II, 556 U.S. at 290 (citations omitted; emphasis in original) (“The other source of 

law need not explicitly provide that the right or duty it creates is enforceable through a suit for 

damages, but it triggers liability only if it ‘can fairly be interpreted as mandating compensation 

by the Federal Government’”).  As in Osage Tribe, the United States’ breach of statutory 

fiduciary duties to collect monetary payments owed to a tribe or a tribal trust fund “’can fairly be 

interpreted as mandating compensation’ for damages sustained from violations of those duties.”  

68 Fed. Cl. at 333.  Accordingly, this Court has subject matter jurisdiction over ITCA’s Claim I 

collection component.   

C. Claim II’s Collection Duty is Plausibly Stated And Supported By Alleged 

Facts That Fit Within The Scope Of The Act
13

 

 

Claim II’s collection duty component is plausibly stated in the Amended Complaint.   

ITCA alleges that the Act requires the United States to collect any and all Trust Fund Payments 

required by the Act, and that the United States has failed to collect such payments.  The United 

States acknowledges the assertion of Claim II’s collection component.  MTD 2AC, at 28.   The 

United States further acknowledges that Trust Fund Payments were not made since 2012.  Id., at 

6 and 8.  The United States does not dispute ITCA’s allegation that the United States did not 

                                                 
13

 In seeking dismissal of the Second Amended Complaint, rather than brief its argument for 

dismissal of Claim II under 12(b)(6), the United States seeks to incorporate by reference its brief 

on this point from its original MTD.  MTD 2AC at 28 fn.11.  But under RCFC 5.4(b)(3), the 

Court should disregard this incorporation for non-compliance with RCFC 5.4(b)(3)(A) – (C). 
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seek to recover all 15 of the remaining unpaid annual payments, or that the Collier settlement 

accounts for only as many as 5 such payments which still leaves 10 payments uncollected.  Id., at 

9.
14

  

The collection duty component’s supporting facts thus are set forth not speculatively, but 

with sufficient “plausibility …to allow[] the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”  Martin v. United States, 96 Fed. Cl. at 630.  

Dismissal under Rule 12(b)(6) would be inappropriate since it is not “beyond doubt that the 

plaintiff can prove no set of facts in support of” its claim that would entitle it to relief.  Northern 

Cal. Power Agency v. United States, 122 Fed. Cl. at 115.     

IV. CLAIM III REGARDING THE UNITED STATES’ FIDUCIARY OBLIGATIONS 

TO INVEST PRUDENTLY THE ARIZONA INTERTRIBAL TRUST FUND AND  

THE $16 MILLION IN CASH RECEIVED FROM THE COLLIER 

SETTLEMENT SHOULD NOT BE DISMISSED FOR FAILURE TO STATE A 

CLAIM 

 

A.  Underinvestment Of The AITF 

In ruling on the original Complaint dismissal motion, this Court agreed with ITCA that 

the AFLEA establishes a specific fiduciary duty to invest prudently the AITF.  125 Fed. Cl. at 

504-505.
15

  The Court nevertheless dismissed Claim III under Rule 12(b)(6), finding that “the 

                                                 
14

  The fact that these 10 payments were to be paid on an annual basis from 2016 until 2026 is 

not relevant to the question of whether the Act establishes a specific fiduciary duty to collect 

them.  However, it may be relevant to the issue of how to appropriately calculate the United 

States’ liability for failing to collect them.  For example, the payments’ future nature may call for 

discounting them to present value in determining the amount of damages that will remedy the 

collection duty breach.  See Osage Tribe v. United States, 75 Fed. Cl. 462, 468 (Fed. Cl. 2007) 

(citation omitted) (when determining the amount of damages due to a beneficiary for a breach of 

trust, the court should attempt to place the beneficiary in the position in which it would have 

been absent the breach). 

 
15

  By focusing on Claim III’s investment component in this brief opposing the MTD 2AC, ITCA 

does not concede Claim III’s other component (accounting in aid of judgment), and ITCA 
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complaint does not allege any facts to show how the government breached this duty.”  Id. at 505.   

The Second Amended Complaint contains the following facts. 

Since October 1, 1998, the Office of the Special Trustee (OST) for American Indians has 

provided ITCA with Asset and Transactions Statements / Statements of Account for the AITF 

reflecting AITF information, including, inter alia, the investments made by OST for the AITF.  

2AC at ¶s 168-169.  These Statements show that the investment portfolios’ maturity structure 

selected by OST for the AITF was too short, particularly given the annual payment option which 

provided for a guaranteed, 30-year, annual payment stream of $2,966,500 per year, plus a 

significant payment of principal ($34.9 million) at the end of 30 years.  Id. at ¶ 170.   

The United States cursorily tries to downplay these added allegations as “minor,” MTD 

2AC, at 29, but they are plausibly stated such as to permit this Court to draw a reasonable 

inference that the United States is liable for underinvestment as ITCA claims, and to warrant 

denial of dismissal under Rule 12(b)(6).  This Court and the United States are well-familiar with 

similar tribal breach of trust claims for underinvestment, having quite recently addressed dozens 

of such claims, including in cases that have gone to trial, e.g., Jicarilla Apache Nation v. United 

States, 112 Fed. Cl. 274, 289 (Fed. Cl. 2013) (tribe argues that the United States deprived it of 

millions of dollars in lost investment earnings by keeping unreasonably large 

balances invested in relatively low-yielding, short-term investments, and failing to diversify the 

tribe's trust fund portfolio, and court concludes that portfolio model proposed by tribe’s expert 

provides a reasonable and appropriate basis for calculating the damages owed),                                                                                                                                 

and ones that are still pending, e.g., Chippewa Cree Tribe, et al. v. United States, 69 Fed. Cl. 639 

(Fed. Cl. 2006). 

                                                                                                                                                             

expressly reserves the right to seek reconsideration or appeal of this Court’s ruling on that 

component.  
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B. Underinvestment Of The Cash Received From Collier Settlement 

 ITCA has received from OST Statements of Account for the Barron Collier Settlement 

Account with a start date of the period July 1, 2017 through July 31, 2017, and a beginning 

balance dated July 26, 2017 of $16 million.  2AC at ¶s 227-228.  The July 2017 Statement of 

Account showed that the $16 million was being invested in U.S. Treasury Overnighter, which is 

a short-term investment fund that typically earns less than 1% interest.  Id. at ¶ 230.  According 

to the most recent Statement of Account received by ITCA as of the filing of the Second 

Amended Complaint, the $16 million was still being invested in U.S. Treasury Overnighter.  Id. 

at ¶ 238.  These Statements show the United States’ failure to invest prudently the $16 million  in 

authorized securities and vehicles longer than U.S. Treasury Overnighter, and such failure is a 

breach of trust in violation of the Act and other federal statutes governing investment of tribal 

trust funds.  In seeking dismissal of this component of ITCA’s claim, the United States 

complains that these allegations are “conclusory,” MTD 2AC, at 29, but again, such allegations 

have served as the basis for tribal breach of trust claims against the government for at least well 

over a decade.  E.g., Osage Tribe v. United States, 72 Fed. Cl. 629, 665-671 (Fed. Cl. 2006) (in 

evaluating investment results to determine fiduciary breaches, liability, and damages, the parties 

analyze, inter alia, the United States’ placement of tribal trust funds in Treasury Overnighter).  
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CONCLUSION 

ITCA requests oral argument on the United States’ Motion to Dismiss the Second 

Amended Complaint, and, for the reasons set forth above, the Motion should be denied. 

Dated this 13
th

 day of July, 2018. 

 Respectfully submitted, 

 

  /s/Melody L. McCoy    

  MELODY L. MCCOY 

  Native American Rights Fund 

  1506 Broadway 

  Boulder, CO 80302 

  Tel:  (303) 447-8760 

  Fax:  (303) 443-7776 

  mmccoy@narf.org 
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